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I  might  instance  in  other  professions  the  obligation  men  lie  under  of 
applying  thoinsclves  to  certain  parta  of  History;  and  I  can  hardly  for- 
bear doing  it  in  that  of  the  Law,  —  in  its  nature  the  noblest  and  most 
beneficial  to  mankind,  in  its  abuse  and  debasement  the  most  sordid  and 
the  most  pernicious.  A  lawyer  now  is  nothing  more  (I  speak  of  ninety- 
nine  in  a  hundred  at  least),  to  use  some  of  Tully'a  words,  "nLsi  leguleUia 
quidcm  cautus,  et  acutus  pracco  aetionum,  eantor  formularum,  aueepa 
syllabaruin.''  But  there  Imve  been  lawyers  that  were  orators,  pliiloso- 
phers,  historians:  there  have  txien  Bacons  and  Clarendons.  There  will 
be  none  such  any  more,  till  iu  some  better  age  true  ambition  or  the  love 
of  fame,  prevails  over  avarice;  and  till  men  find  leisure  and  encourage- 
ment to  prepare  themselves  for  the  exercise  of  this  profession,  by  climb- 
ing up  to  the  vantage  ground  (so  my  Lord  Bacon  calls  it)  of  Science, 
instead  of  grovelling  all  their  lives  l>eluw,  in  a  mean  but  gainful  applica- 
tion of  all  the  little  arts  of  chicane.  Till  this  happen,  the  profession  of  the 
law  will  scajce  deser\'e  to  be  ranked  among  the  learned  profedsiuns.  And 
whenever  it  happens,  one  of  the  vantage  grounds  to  which  men  must 
climb,  is  Metaphysical,  and  the  other.  Historical  Knowledge.  Henry 
St.  Joh.s,  Viscount  Bolingdroke,  Lcitcra  on  Oie  Stiuly  of  History  (1739). 

WTioever  brings  a  fruitful  idea  to  any  branch  of  knowledge,  or  rends 
the  veil  that  seems  to  sever  one  portion  from  another,  his  name  is  written 
in  the  Book  among  the  builders  of  the  Temple.  For  an  English  la^^ye^ 
it  is  hardly  too  much  to  say  that  the  methods  which  Oxford  invited  Sir 
Henry  Maine  to  demonstrate,  in  this  chair  of  Historical  and  Comparative 
Jurisprudence,  have  revolutionised  our  legal  history  and  largely  trans- 
formed our  current  text-books.  —  Sir  Frkderick  Pollock,  Bart..,  The 
autory  of  CompnmHve  Jwrispnukncc  (Farewell  Lecture  at  the  Univer- 
sity of  Oxford,  1903). 

No  piece  of  History  is  true  when  set  apart  to  itself,  divorced  and  iso- 
kted.  It  is  part  of  an  intricately  pieced  whole,  and  must  needs  be  put 
in  its  place  in  the  netted  scheme  of  events,  to  receive  its  true  color  and 
estimation.  We  arc  all  partners  in  a  conmion  undertaking,  —  the  illumi- 
nation of  the  thoughts  and  actions  of  men  as  associated  in  society,  the 
life  of  the  liuman  spirit  in  this  famiUar  theatre  of  cooperative  effort  in 
which  we  play,  so  changed  from  age  to  age,  and  yet  so  much  the  same 
throughout  the  hurrying  centuries.  The  day  for  synthesis  has  come.  No 
one  of  us  can  safely  go  forward  without  it.  —  Woodrow  Wilson,  The 
Ynrieiy  and  Unity  of  History  (Address  at  the  World's  Congress  of  Arts 
and  Science,  St  Louis,  1904). 
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GENERAL    INTRODUCTION   TO   THE    SERIES 

"All  histor>%"  said  the  lamented  master  Maitland,  in  a  memo- 
rable epigram,  "is  hut  a  seamless  web;  and  he  who  endeavors  to 
tell  but  a  piece  of  it  must  feel  that  his  first  sentence  tears  the 
fabric/' 

This  seamless  web  of  our  own  legal  liistor>*  unites  us  inseparably 
to  the  history  of  Western  and  Southern  Europe,  Our  main  interest 
must  naturally  center  on  deciphering  tlic  pattern  which  lies 
directly  before  us,  —  that  of  the  Anglo- American  law.  But  in 
tracing  the  warp  and  woof  of  its  structure  we  are  brought  inevi- 
tably into  a  larger  field  of  vision.  The  story  of  Western  Continental 
Law  is  made  up,  in  the  last  analysis»  of  two  great  movements, 
racial  and  intellectual.  One  is  the  Germanic  migrations,  planting 
a  solid  growth  of  CTermanic  custom  everywhere,  from  Danzig 
to  Sicily,  from  London  to  Vienna.  The  other  is  the  posthumous 
power  of  Roman  law,  forever  re^Lsting,  struggling,  and  coalescing 
with  the  other.  A  thousand  <letailed  a>mbinations,  of  varied 
types,  are  developed,  and  a  dozen  distinct  systems  now  sm'vive 
in  independence.  But  the  result  is  tfuit  no  one  of  them  can  be 
fully  understood  without  surveying  and  tracing  the  whole. 

Even  insular  England  cannot  escape  from  the  web.  For,  in 
the  first  place,  all  its  racial  threads  —  Saxons,  Danes,  Normans  — 
were  but  extensions  of  the  same  Germanic  warp  and  w(K*f  tliat 
was  making  the  law  in  France,  Germany,  Scandinavia,  Nether- 
lands, Austria.  Switzerland.  Northern  Italy,  and  Spain.  And, 
in  the  next  place,  its  legal  culture  was  never  without  some  of  the 
same  intellectual  influence  of  Roman  law  which  was  so  thoroughly 
ovcrsprea<ling  the  Continental  peoples.  There  is  thus,  on  the 
one  hand,  scarcely  a  doctrine  or  rule  in  our  own  system  which  can- 
not be  definitely  and  profitably  traced  back,  in  comparison,  till 
we  come  to  the  point  of  divergence,  where  we  once  sharcfi  it  in 
common  with  them.  And,  on  the  other  hand^  there  is,  during  all 
the  intervening  centuries,  a  more  or  less  constant  juristic  socia- 
bility (if  it  may  be  so  called)  between  Anglo-American  and  Con- 
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tinental  Law;  and  its  reciprocal  influences  make  the  story  one 
and  inseparable.  In  short,  there  is  a  tanpled  common  ancestrj', 
racial  or  intellectual,  for  the  law  of  all  Western  Europe  and  ourselves. 

For  the  sake  of  legal  scient*e,  this  story  should  now  become  a 
familiar  one  to  all  who  are  studious  to  know  the  history  of  our 
own  law.  The  time  is  ripe.  During  the  last  thirty  years  Euro- 
pean scholars  have  placed  the  histor\'  of  tlieir  law  on  the  footing 
of  motleni  critical  and  phlloso]>hiciil  research.  And  to-day,  among 
ourselves,  we  find  a  miirkwi  widening  of  view  and  a  vigorous 
interest  in  the  comparison  of  other  peoples'  legal  institutions. 
To  the  .satisfying  of  that  interest  in  the  present  field,  the  only 
obstacle  is  the  lack  of  adequate  materials  in  the  English  language. 

That  the  spirit  of  the  times  encourages  and  demands  the  study 
of  Continental  Legal  Historj'  and  all  useful  iuds  to  it  was  pointed 
out  in  a  memorial  presented  at  the  annual  meeting  of  the  Asso- 
ciation of  American  Law  Schools  in  August,  1909: 

"The  recent  spread  of  interest  in  Comparative  Law  in  general  is 
notable.  The  Comparative  Law  Bureau  of  the  American  Bar  Associa- 
tion; the  Pan-American  S*'ien(ifir  ("ongress;  t!ie  American  Institute 
of  Criminal  I*aw  and  Criminology;  the  Civic  Federation  Conference 
on  Tniform  I>egi.slati(m;  tlie  International  ('ongress  of  History;  the 
libraries'  accessions  in  foreign  law,  —  tlie  work  of  tJiese  and  othi-r 
movements  touches  at  various  points  the  bodies  of  Contiiicntul  law. 
Such  activities  serve  to  reniind  us  constantly  that  we  have  in  English 
no  histories  of  Continental  law.  To  pay  any  attention  at  all  to  Con- 
tinental law  means  that  its  history  must  be  more  or  less  considered. 
Each  of  these  countries  has  its  o^\tt  legal  system  and  its  own  legal 
liistory.  Vet  the  law  of  the  Continent  was  never  so  foreign  to  Eng- 
liah  as  the  English  law  was  foreign  to  Continental  jiirispru<lence. 
It  is  merely  maintaining  tlie  best  trnrlitions  of  our  own  legal  litera- 
ture if  we  plead  for  a  continue^"!  study  of  Continental  legal  history. 

"We  believe  that  a  better  acquaintance  with  the  results  of  modem 
scholarship  in  that  field  will  bring  out  new  points  of  contact  anil 
tJirow  new  light  upon  the  development  of  our  own  law.  Moreover, 
the  present-day  movements  for  codification,  aiul  for  the  r*fonstruc- 
tion  of  many  departments  of  tlie  law,  make  it  higlily  desirable  tJiat 
our  profession  sliould  be  well  informe<i  as  to  the  history  of  the  nine- 
teenth century  on  the  Continent  in  its  great  measures  of  law  reform 
and  coilifieation. 

*'  P'or  these  reasons  we  believe  that  the  thouglitfiil  American  lawyers 
and  students  slumhl  have  iit  their  tiiisposal  translations  of  some  of 
the  best  works  in  Continental  legal  history." 

And  the  following  resolution  was  then  adopted  unanimously  by 
the  Association: 
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"That  a  committee  of  five  be  appomted,  on  Translutions  of  Conti- 
nental Legal  History,  vrith  authority  to  arrange  for  the  translation 
and  publication  of  suitable  works." 

The  Editorial  Committee,  then  appointed,  spent  two  years  in 
studying  the  field,  milking  selections,  and  arranging  for  trans- 
lations. It  resolved  to  treat  tlie  undertaking  as  a  whole;  and  to 
co-ordinate  the  series  as  to  (1)  periods,  (2)  countries,  and  (3) 
topics,  so  as  to  give  the  most  adequate  survey  within  the  space- 
limits  available. 

(1)  As  to  periods,  the  Committee  resolved  to  include  mndpm 
iJtünes,  as  well  as  early  and  medieval  periods;   for  in  usefulness 

id  importance  they  were  not  less  imperatix'e  in  their  claim  upon 
)ur  attention.  Each  volume,  then,  was  not  to  be  merely  a  valu- 
able torso,  lacking  important  epoclis  of  tlevelopment ;  but  was 
to  exhibit  the  history  from  early  to  modem  times. 

(2)  As  to  countries^  the  Committee  fixed  upon  France,  Ger- 
many, and  Italy  as  the  central  fields,  leaving  the  history  in  other 
countries  to  be  touched  so  far  an  might  be  incidentally  possible. 
Spain  would  have  been  included  as  a  fourth;  but  no  suitable  book 
was  in  existence;  the  unanimous  opinion  of  competent  scholars 
is  that  a  suitable  history  of  Spani.sh  law  has  not  yet  been  written. 

(3)  As  to  topics,  the  Committee  accepted  the  usual  Continental 
divisions  of  C'lvii  (or  Private),  Commercial,  CriminiiU  Procedural, 
and  Public  Law,  and  endeavored  to  include  all  five.  But  to  repre- 
sent these  five  fields  under  each  principal  country  would  not  only 

»xceed  the  inc\itable  space-limits,  but  would  also  duplicate  much 
^common  ground.  Hence,  the  grouping  of  the  indi\idual  volumes 
was  arranged  partly  by  topics  and  partly  by  countries,  as  follows: 
Commercial  Law.  Criminal  Law,  Civil  Procedure,  and  Criminal 
Procedure,  were  allotted  each  a  volume;  in  this  volume  the  basis 
ras  to  be  the  general  European  history  of  early  and  medieval 
timcis,  with  special  reference  to  one  chief  country  (France  or 
Germany)  for  the  later  periods,  and  i^nth  an  excursus  on  another 
chief  country.  Then  the  Civil  (or  Private)  Law  of  France  and 
of  Germany  was  given  a  volume  each.  To  Italy  was  then  given 
a  \'ülume  covering  all  five  parts  of  the  field.  For  Public  Law  (the 
subject  least  related  in  history  to  our  own),  a  volume  was  given 
to  France,  where  the  common  starting  point  with  England,  and 
the  later  divergences,  have  unusual  im]>nrtance  for  the  history 
of  our  courts  and  legal  methods.  Finally,  three  volumes  were 
allotted  to  general  surveys  indispensable  for  viewing  the  conneo- 
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tion  of  parts.  Of  these,  an  introductory  volume  deals  vnth  Sources, 
Literature,  and  General  Movements,  —  in  short,  the  external 
histon,'  of  the  law,  as  the  Continentals  call  it  (corresponding  to 
the  aspects  covered  by  Book  I  of  Sir  F.  Pollock  and  Professor 
F.W.MaitIand's"Historyof  the  English  Law l>ef ore  Edward  T'); 
anotlier  sets  forth  the  historic  parts  played  by  the  great  jurists; 
and  a  final  volume  analyzes  the  specific  features,  in  the  evolution 
of  doctrine,  common  to  all  the  motlern  systems. 

Needless  to  say,  a  Series  thus  co-ordinated,  and  precisely  suited 
for  our  own  needs,  was  not  easy  to  ctjustruct  out  of  materials 
written  by  Continental  scholars  for  Continental  neerls.  The 
Committee  hopas  tliat  due  all(^wance  will  be  made  for  the  diffi- 
culties here  encountered.  But  it  is  convinced  that  the  ideal  of 
a  co-ortlinated  Series,  which  should  collate  and  fairly  cover 
the  various  fields  as  a  connected  whole,  is  a  correct  one;  and  the 
endeavor  to  achieve  it  will  sufficiently  explain  the  choice  of  the 
particular  materials  that  have  l>een  used. 

It  remains  to  acknowle<lge  the  Committee's  indebtedness  to 
all  those  who  have  made  this  Series  possible. 

To  numerous  scholarly  adnsers  in  many  European  universities 
the  Coimnittee  is  indebte<i  for  valuable  suggestions  towards 
choice  of  the  works  to  be  translated.  Fortified  by  this  advice, 
the  Committee  is  confiflent  that  the  autliors  of  these  volumes 
represent  the  hij^hest  scholarship,  the  latest  research,  and  the 
widest  repute,  among  European  legal  historians.  And  here  the 
Committee  desires  also  to  express  its  indebtedness  to  Elbert  H. 
Gar>',  Esq.,  of  New  York  City,  for  his  ample  provision  of 
materials  for  legal  science  in  the  Gary  Library'  of  Continental 
Law  (in  Northwestern  University).  In  the  researches  of  prep- 
aration for  this  Series,  those  materials  were  found  indispensable. 

To  the  authors  the  Committee  is  grateful  for  their  willing 
co-of)eratfori  in  ullcnviiig  this  use  of  their  works.  Wthout  ex- 
ception, their  consent  has  been  cheerfully  accorded  in  the 
interest  of  legal  science. 

To  the  publishers  the  Committee  expresses  its  appreciation 
for  the  cordial  interest  shown  in  a  class  of  literature  so  impor- 
tant to  the  higher  interests  of  the  profession. 

To  the  translators,  the  Committee  acknowledges  a  particular 
gratitude.  The  accomplishments,  legal  and  linguistic,  needed  for 
a  task  of  this  sort  are  indeed  exacting;  and  suitable  translators 
are  here  no  less  needful  and  no  more  numerous  than  suitable 
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authors.  The  Committee,  on  behalf  of  our  profession,  acknowl- 
edges to  them  a  special  debt  for  their  cordial  services  on  behalf 
of  legal  science,  and  commends  them  to  the  readers  of  these  vol- 
mnes  with  the  reminder  that  without  their  labors  this  Series 
would  have  been  a  fruitless  dream. 

So  the  Comnüttee,  satisfied  with  the  privilege  of  having  intro- 
duced these  authors  and  their  translators  to  the  public,  retires 
from  the  scene,  bespeaking  for  the  Series  the  interest  of  lawyers 
and  hbtorians  alike. 

The  Editorial  Committee. 
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In  his  Nova  Meihodus  discenda  docendceque  J urlsprudenim  Leibnitz 
describes  a  catalo^c  of  Desiderata,  and  mentions  among  them  the 
publication  of  lives  of  the  great  jurists^  More  than  two  centuries 
have  passed  without  the  suggestion  l)earing  fruit.  Only  I^'ihiiitz» 
with  his  cncyclopfiedic  knowledge,  could  have  adequately  carried 
out  his  proposal;  hut  it  appeare«!  to  me  that  an  attempt  miplit 
be  made  hy  several  writers  to  give  effect  in  some  form  to  the 
long-ne^lei'ted  su^'gestion.  The  result  was  this  book,  most  of 
the  contents  of  which  appeared  in  a  series  of  articles  published 
in  the  Journal  of  Comparative  Legislation. 

I  have  been  asked  to  add  to  this  ^-ollection  of  lives  of  emi- 
nent jurists  a  brief  intmduction  or  prefatory  note.  Perhaps  no 
preface  is  needed;  the  book  explains  and,  I  hope,  justifies  itself. 
I  do  not  claim  that  it  carries  out  strictly  a  precise  plan.  Each 
writer  has  been,  \nthin  cerüiin  wide  limits,  free  to  deid  with  his 
subject  as  he  deemefl  fit,  and  in  his  own  way;  e^eh  is,  conse- 
quently» responsible  for  his  own  contribution.  Complete  unity 
in  the  mode  of  treatment  there  is  not.  Not  only  the  lives  of 
the  jurists,  but  their  chief  works  are  describetl;  and  the  book, 
thoujjh  not  a  history  of  jurisprudence,  may  be  a  help  to  a  de- 
scription of  the  trreat  movements  of  jurisprudence  \shieh  form 
no  small  part  of  the  life  of  every  jx-ople. 

Some  of  the  bioprnpliies  are  base<l  upon  materials  either  new 
or  little  ust^l;  n<>ne  of  them  are  men*  summaries  of  existing  works. 
Not  a  few  points  of  importance  are  for  the  first  time  eluetdate<l. 
I  might  refer,  for  example,  to  tlie  lives  of  Gaius,  Papinian, 
Alciati.  Cujas,  Hobbes.  and  Bac-on.  It  has  been  usual  in  writing 
the  history  of  jurisprudence  to  omit  the  jurists.  The  book  will 
have  fulfille<l  one  of  its  purposes  if  it  helps  somewhat  to  correct 
the  habit  of  describing  dtjctrinea  apart  fn^m  their  historical  setting 
and  the  time  in  which  their  ex'pounders  lived.    The  Zeitgeist  is 

*  Dutons,  Oporn,  iv.,  217.  Ijoihnitz's  DeM/ieraia  wpir  to  some  extent 
suggested  by  Bacon's  Desiderata  mentioned  in  the  Increase  of  Learning. 
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much;  so  also  is  the  personality  of  jurists.  We  know  how  partic- 
ular judges  in  our  own  times  have  influenced  the  <levclopment  of 
certain  branches  of  law.  That  is  true  of  the  past.  The  devclojv 
ment  of  English  law  would  not  have  heen  the  same  as  it  has  been 
if  there  had  been  no  Coke  or  Mansfield,  or  if  Bacon  instead  of 
the  former,  Buller  inste-ad  of  the  latter,  had  at  moraentons  periods 
presided  over  the  King's  Dench.  To  know  wliat  manner  of  man 
w^as  Cujas,  or  Grotius,  or  Ihering,  is  a  help  t<}  unrierstand  his 
teaching. 

The  volume,  beginning  with  Gaius  and  Papiniaii,  anrl  ending 
with  Ihering,  ranges  over  a  period  of  nearl\'  two  thousand  years, 
and  the  collection  iriehides  accounts  of  the  representatives  of 
Hour  great  periods  of  jurisprudence:  (1)  The  peri^wl  in  which 
Roman  law  was  fully  developed;  (2)  that  in  winch  it  was  re- 
garded as  the  common  law  of  Continental  countries;  (li)  the 
perio<l  of  tlie  supremacy  of  natural  law  in  its  many  forms;  (4) 
the  age  of  co{les  and  legislation. 

The  collection  includes  jurists  Avho  were  innovators,  such  as 
Grotius:  distinguished  practising  lawyers,  such  as  Zouche  and 
Bynkershoek;  reformers,  such  as  Mittermaier  and  Bentliam; 
philosophic  jurists,  such  as  Leibnitz  and  Vico.  Many  jurists  of 
influence  and  importance  are  necessarily  oraittefi  for  lack  of  s]>ace; 
but  the  omissions  may  s*jme  <iay  be  supplied  in  an  a<l<Htional 
volume.  My  hope  would  be  that,  supplemented  by  a  brief  narra- 
tive connecting  the  various  lives,  tliis  b(M>k  would  form  the  out- 
lines of  a  history*  of  jurisprudence.  As  it  is,  it  attempts  to  do 
what  has  not  been  done  before. 

The  volume  tells  of  a  score  of  men  of  different  ages  who  looked 
at  jurisprudence  from  different  ]K»ints  of  view,  and  hail  ver>'" 
dilferent  conceptions  of  its  provisions.  Some  readers,  noting 
these  differences,  and  observing  the  ctintrast  between  the  lofty 
pretensions  of  the  earlier  jurists  and  tliose  of  the  moflern,  will 
perhaps  ask  the  question:  **Is  the  history  of  jurisprudence  in 
substance  a  historj'  of  disillusion?  Has  it  any  lesson  to  ccmi- 
municate?  Has  it  outlived  its  work?  Have  we  got  much  be- 
yond the  opening  words  of  the  In.*tiifiäeff:  Muris  pneee[)ta  sutit 
httc:  honeste  \nvere,  altenim  non  liedere,  simm  cuique  tribuere *? " 
Compart»  the  definition  of  npian  with  that,  say,  of  Austin,  and 
we  see  a  remarkable  change.  Perhaps  the  jurist  who  once  held 
a  place  second  only  to  that  of  the  theologian  must  retire  with 
the  latter  to  a  lower  position.    Jurisprudence  cannot  in  a  literal 
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(«ense  be  "divinarum  atque  humanamm  rcruin  notitia.  justi 
atque  injusti  scientia."  Some  may -think  it  merits  the  gibes  of 
Mephisloplieles  in  Faust} 

Jurists  cannot  again  occupy  the  poation  ejijoyed  by  Bar- 
tolus  and  Cujaa,  to  the  former  of  whom  was  given  the  privilege 
that  he  and  his  descendants  who  were  professors  of  law  should 
*'have  the  power  of  legitimizing  their  pupils  in  case  of  bastardy 
or  of  relieving  them  from  the  disabilities  of  minority"  (p.  50). 
Their  teaching  cannut>  for  many  reasons,  be  what  it  once  was. 
Their  functions  have  changed  and  arc  changing,  and  in  these 
ways  among  others;  in  the  first  j)lace  there  is  a  division  of  mat- 
ters once  dealt  with  under  jurisprudence.*  It  is  no  longer,  after 
the  manner  of  Leibnitz  and  Mco,  inextricably  mixed  with  ethics 
anfl  philosophy.  The  latter  tauscht  tntto  scibilr^  and  called  it 
jurisprudence.  He  made  it  a  reproach  that  Grotius  had  severed 
jiuisprudence  from  theolog>'.  Modem  jurisprudence  is  secu- 
larized— I.e..  separate<l  froin  theoIog>',  and  to  a  certain  extent 
from  ethics.  Then^  too — and  it  is  the  second  great  change — 
the  wide  extent  and  activity  of  legislation  have  narrowed  the 
ield  of  the  jurist.  \Miere  he  was  permitted  to  be  a  sub-legislator 
'he  is  reduced  to  the  position  of  an  interpreter — often  an  in- 
terpreter working  in  fetters — subject  always  to  this:  that  if 
the  legislature  has  the  power,  the  jurist  has,  as  to  much,  the 
knowledge. 

There  is  a  further  class  of  changes  in  operation.  Jurisprudence 
has  to  adjust  itself  to  psychologj;  by  which  I  mean  that  all  the 
roots  of  law  have  to  be  investigated,  and  not,  as  in  the  past,  only 
a  few;  that  its  origin  is  not  to  be  found  solely  or  perhaps  chiefly 
in  the  commands  of  a  superior;  that  we  must  look  to  the  motives 
which  urge  |K*ople  without  pressure  to  adopt  certain  rules  and 
to  carr>'  them  out,  and  note  the  impulse  of  the  civiliseii  man  to 
conform  to  law  and  order.  Fm-ther,  jurisprudence  must  adjust 
itself  to  sociology';  no  purely  legal  analysis  of  social  relations  is 
complete;  they  are  not  wholly  expUcable  by  juristic  methods 
or  to  be  all  included  in  juristic  categories,  such  as  contracts, 
express  or  imp]ie<l.'  Society  consists  of  men  li\Tng  together 
and  co-operating  in  many  ways  and  from  many  motives,  selfish 
;pind  sjTnpathetic,  with  ties  ethicul,  economic,  traditional;    and 

iolog>',  not  jurisprudence,  must  give  the  explanation  of  tliis 

'  See  Kirchmann*8  Kritik  der  ReehtjnpUsenxchaft,  56S. 
>  Wundt,  Loffik,  iii.  1.  *  Wundt,  IjOffik,  lii.  533. 
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consensus  and  harmony.  The  former  science  (if  such  it  be  at 
present)  may  help  us  to  explain  how  all  the  social  forces  are 
connected  and  «h-operate. 

Jurisprudence  has  also  to  tell  that  which  until  lately,  owing  to 
the  absence  of  the  necessan*  data,  was  wrapt  in  obsciu-ity — the 
process  of  cvohition  of  law.  It  must  explain  the  various  stages 
through  which  law  passes — f.(/.,  continue  the  work  of  Maine, 
Bastian,  and  Post;  the  stage  in  which  sjinholism  is  universal; 
that  in  which  form  and  the  letter  are  all  |>owcrful;  the  stage  at 
which  law  is  in  the  main  customary.'  It  must  explain  the  sepa^ 
ration  of  jurisprudence  from  reHgion  and  ethics,  ami  their  true 
relation;  it  must  show  tiow  international  law  wiis  n«  happy 
aceidcnt  or  clever  invention,  but  an  inevitable  growth. 

A  further  difficult  task  awaits  the  jiuist..  Several  legal  cnte- 
gories  and  conceptions  must  be  reshajjc«!  to  meet  new  facts  and 
new  ideas.  Thus,  the  conception  of  pnji>erty  is  no  longtT  what 
it  was.  It  is  subject  to  many  new  limitations — so  many  in  the 
case  of  land  that  «ine  may  say  that  the  rights  of  the  first  occupier 
and  those  m^tpiired  through  him  are  now  everj'where  limited  by 
the  rights  of  the  last-comeiv  The  jurist  is  called  upim  to  de- 
fine, if  he  can,  ''a  fair  rent,"  "a  fair  wage,"  "a  minimum  wage,'* 
and  "a  reasonable  length  of  working  day."  Read  the  test  of 
monopolres  which,  according  to  English  common  law,  are  la^\'ful 
as  distinguished  from  those  which,  being  uare^sonably  in  re- 
straint of  tra<le,  are  unlawful;  then  turn  to  an  analysis  in  a 
modem  book  of  political  economy  of  the  various  forms  of  monop- 
oly and  their  detrimental  and  beneficial  effects,  and  it  will  be 
seen  that  the  jurist  is  working  wnth  antiquated  definitions.  Juris- 
prudence has  to  find  a  firmer  basis  for  criminal  law,  a  more  satisfao 
tor>-  theory  of  punishment,  a  better  definition  of  such  kinds  of 
insanity  as  are  inct)mijatible  with  responsibility.  Here,  too,  the 
jurist  is  working  with  obsolete  or  imperfect  tools. 

The  latest  form  of  social  order  is  not  necessarily  the  final  or 
the  best,  and  the  jurist  has  to  help  in  the  process  of  transition 
and  reconstruction.  He  has  spoken  much  of  the  past;  he  is 
now  railed  upon  to  solve  problems  hitherto  unknown. 

Even  as  to  the  humble  function  of  interpretation  of  enactments 
a  change  seems  imminent,  and  jurists  must  carr>'  it  out.    The 

■  Sec  aa  to  the  docniiuition  of  forms,  Ihering,  Geist  des  römUcherit  Rechts, 
ii.  470. 

'  The  expreamon  is  used  by  FouiU6c,  /^  proprUti  äoeialey  p.  15. 
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rules  of  construction  employed  by  English  lawj-ers  and  those  of 
Continental  lawyers  for  ascertaining  the  intention  of  the  legisla- 
ture— the  former  keeping  to  the  letter  of  the  statute,  and  apply- 
ing certain  technical  rules;  the  latter  seeking  light  in  collateral 
documents  or  proceedings  at  which  the  former  would  not  look — 
cannot  both  be  right,  and  one  day  a  choice  must  be  made.' 

Still  the  great  Uisk  of  jurists  remains  what  it  was  —  to  help, 
with  the  assistance  of  ethics,  to  answer,  when  the  law  is  silent 
or  ambiguous,  the  question:  '*\Vliat  is  justice?"  That  answer 
cannut  be  expressed  in  terms  of  power  or  volition.  The  con- 
science of  man,  working  in  ever-changing  circumstances,  de- 
mands another  solution— a  demand  whidi  cannot  be  explained 
away. 

At  all  times  there  exists  a  sense  of  justice  which  approves  of 
some  kinds  of  legislation  and  condemns  others,  which  seeks  to 
create  a  liechhordnuttg.  \n  some  societies  and  at  certain  times 
it  is  more  exigent  than  at  others.  It  does  not  always  speak  aUki', 
but  at  all  times  it  has  to  be  reckoned  with.  A  law  which  con- 
demned! the  accuse<l  without  hearing  him,  which  took  away  prop- 
erty from  one  person  and  gave  it  to  another  selected  capriciously, 
or  which  made  laws  retrospective — such  a  measure  might  con- 
form to  all  statutory  requirements;  it  would  not  seem  the  less 
unjust.  Out  of  astrology*  grew  astronomy;  out  of  alchemy,  chcra- 
istrj';  in  the  false  cuuceptiou  of  a  universal  immutable  law  may 
be  the  root  of  a  new  form  of  jurisprudence.  There  is  a  sense  in 
which  Ulpian's  famous  description  of  natural  law  may  still  be 
true.» 

Regarding  "the  great  jiunsts  of  the  world"  as  all  engaged, 
each  in  his  own  way  and  time,  in  one  task,  we  see  in  the  different 
persons  whose  lives  are  told  in  this  volume  a  certain  unity  of 
purpose  carried  on  for  nearly  two  thousan<l  years,  to  be  continued 
while  men  distinguish  between  good  and  evil. 

JOHN  MACDOXELL. 

*  There  is  said  to  be  a  tendency  lo  adopt  Eng:lish  methods  (G6ny,  M&hode 
d'interpritatioHf  p.  2.')7). 

'  Sec  Mr.  Ledlic's  Life  of  Ulpian;  also  Raiiielin^  Reden,  Neue  Folge,  337; 
Stammler,  Die  Kultur  der  Oeifentoart,  2.  viii.,  p.  xliii. 
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A  SURVEY  of  the  course  of  development  of  European  jurisprudence 
lecessarily  preaentH  methodH  and  points  of  view  w^mewhat  remote 
from  Anglo-American  experience.  This  selection  of  great  juristfi 
of  the  world  has  been  (uade  with  particular  reference  to  inter- 
national roput«.  But  an  international  reputation  sls  a  jurist 
does  not  nece».sarily  signify  a  conspicuoua  influence  upon  the 
actual  development  of  any  national  system  of  law,  and  a  selec- 
tion made  on  such  a  basis  passes  over  jurists  who,  upon  all  other 
grounds,  are  unquestionably  pre-eminent.  Lord  Alaasfickl  was 
one  of  the  greate^st  jurists  knowTi  to  legal  history,  although  Ifis 
influence  mtis  exclusively  national.  The  selection  may  also  seem 
to  lend- undue  prominence  to  doctrinal  and  institutional  >vrit«rs 
as  compared  with  jurists  whose  distinction  was  attained  in  the 
practical  administration  of  justice.  In  countries  where  the  formu- 
lation of  legal  principles  has  been  mainly  the  work  of  judges,  and 
krgely  embodied  in  judicial  opinions,  the  conspicuous  type  of 
jurist  is  the  judge.  On  the  continent  of  Kiirope,  however,  legal 
development  took  another  course,  and  legal  lit<:Tature,  systemati- 
cally pursued  as  a  branch  of  University  study,  obtained  a  direct 
and  controlling  influence  upon  the  decisions  of  the  courts. 

In  jurisprudence,  as  in  theology,  all  roads  lead  to  Rome.  The 
imposing  fabric  of  Roman  law  received  the  impress  of  those 
qualities  which  have  given  it  such  enduring  vit^ility  during  the 
e^rly  period  of  the  Empire,  when  the  Roman  jurists  were  at  once 
the  makers,  the  ex|)0under8,  and  the  administrators  of  law  for 
the  civilized  world.  Roman  civil  law  had  already  been  liberal- 
ized and  vitalized  by  the  fits  gefUium.  The  appointment  of  a 
prcelor  peregrinua  in  246  b.c.  was  designed  to  mitigate  tbe  exclu- 
si  veness  of  the  jus  civile:  it  established  a  law  for  the  alien,  as  such. 
But  in  the  course  of  time  the  praetorian  edict  changed  the  form 
and  spirit  of  the  jus  civile  itself.     Being  in  fact  only  that  part  of 
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the  Roman  law  which  was  in  accord  with  the  private  law  of 
other  peoples,  the  ju^  gentium  came  to  be  regarded  as  the  universal 

law  of  mankind,  resting  upon  the  nature  of  things  and  the  general 
sense  of  equity  wliich  obtains  among  all  men.  The  juiists  who 
caiTied  on  the  dcvelojiment  of  Roman  law  in  succession  to  the 
praetorian  edict  had  ahva3'S  occupied  a  unique  position.  While 
they  gave  advice  to  those  who  chose  to  consult  them,  and  delivered 
opinions  on  the  issues  involved  in  pending  litigation,  they  neither 
prepared  nor  argued  cases,  and  they  served  without  compensa- 
tion. Controversies  were  decided  at  Rc*me  by  private  citizens 
called  judicea,  who  were  instructed  in  the  law  by  the  jurists,  a& 
jurors  are  instructed  by  judges  in  our  tribunals.  When  at  length 
the  Emperor  conferred  upon  certain  jurists  the  right  of  respond- 
ing, these  authorized  jurists  appi^oached  nearly  to  the  functions 
of  a  modern  jutlge.  StiU,  although  jurists  occai>ionally  acted  as 
jndices,  their  inrtuence,  prior  to  the  second  centiu^',  wtis  indirect. 
With  the  establLslinient  oi  a  supreme  court  of  appellate  jurisdic- 
tion in  the  Imperial  Auditory  in  the  second  century,  jurists  desig- 
nated by  the  Emperor  to  act  in  his  name  performed  the  duties  of 
a  judge  in  the  modern  sense.  The  resulting  juristic  literatrre 
continued  to  exert  a  controlling  influence  upon  the  development 
of  the  law  until  the  Emperors  began  to  interfere  with  the  general 
effect  of  rescripts  issued  in  particular  cases.  The  last  vestige 
of  respect  for  judicial  precedent  was  destroyed  by  Justinian's 
enactment  that  no  judge  should  consider  himself  bound  to  follow 
any  decision  which  he  believed  to  be  erroneous,  for,  it  was  an- 
nounced, justice  must  be  administered  according  to  law,  not 
according  to  examples. 

The  final  form  of  Roman  legislation,  which  gave  to  the  civil 
law  the  shape  in  which  it  descended  to  the  modern  world,  was 
the  imperial  Cfrdinance.  The  number  of  leges  and  seytatus  con- 
svita  was  slight  in  compaiieon  \Wtb  the  surviving  body  of  law 
enacted  by  the  Emperor  as  decisions  or  opinions  in  particular 
cases,  as  instructions  to  officials,  and  as  public  ordinances  or 
proclamations.  These  vast  legislative  and  judicial  functions  were 
discharge<l  mfiinly  by  a  council,  called  in  Diocletian's  time  the 
Consistorium.  composed  largely  of  jurists,  who  acted  as  assesHors 
to  the  Emperor  in  the  hearing  of  causes  and  advised  him  in  legis- 
lation. 

For  centui-ies  after  the  dejith  of  Justinian  the  Corpus  Juris  was 
almost  lost  to  sight.    Of  the  Grothic  codes,  which  borrowed  much 
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of  Roman  law,  but  nt^lected  it«  real  spirit  as  found  in  the  Digest, 
Alaric'fi  Breviary  alone  exerted  wide  influence.  In  the  twelfth 
century  the  study  of  Rtjman  law  was  revived  by  Imerius.  The 
Glossators  aimed  to  explain  difficult  passages,  and  their  work,  as 
collected  by  Acciu^ius  in  1260,  constituted  the  staple  of  legal 
learning  for  centuries.  The  Glossators  were  animated  by  tl»e 
belief  in  authority  charactvrLstio  of  the  Middle  Ages,  and  their 
work  is  therefore  without  historical  perspective  ;  but  they  ren- 
dered a  service  of  great  value  in  collecting  and  preserving  the 
text  of  the  great  monuments  of  Roman  law. 

The  post-Glossators,  or  Biu-tolists,  apj)lied  to  the  law  the 
methods  of  the  Schoolmen,  developing  the  comporativel}'  simple 
methods  of  their  predecessors  into  a  highly  artificial  s\'stem. 
While  they  contributed  little  of  importance  to  the  knowledge  of 
Roman  law,  they  undoubtedly  aided  in  adapting  it  to  a  later  age. 
To  Alciati  and  Cujas  we  ai*e  indebted  for  tJie  methodical  presenta- 
tion of  Roman  law  as  a  portion  of  classical  antiquity.  By  direct- 
ing their  attention  to  the  sources,  and  studying  them  in  their 
historical  perspective,  they  contributed  materiall}'  to  a  real 
understanding  of  the  subject.  The  influence  of  Alciati  and  Cujas 
in  the  direction  of  historical  and  positive  jurisprudence  soon  gave 
way,  however,  to  the  philosophical  conception  of  natural  law. 

Natural  law  is  the  term  nppUed  to  the  Stoic  conception  of 
Nature  as  the  embodiment  nf  universal  law.  The  development 
of  the  jits  genlhim  brought  Roman  jurists  in  contact  with  Greek 
philosophy,  and  when  at  length,  under  Roman  dominion,  universal 
law  and  universal  citizenship  became  establishe<l  facts,  there  was 
a  close  approach  in  ac;tual  conditions  to  the  Stoic  theory.  The 
conception  of  a  law  of  Nature  common  to  all  men  became  a  real 
influence  in  the  hands  of  Papininn  and  I^lpian,  whose  opinions 
had  the  force  of  law  throughout  tlie  civilized  world.  But  in  com- 
parison with  the  pnu-tical  aim  of  the  R4*man  jurists  the  philo- 
sopliical  implication  was  vague.  In  the  Institutes  jus  naturale, 
as  used  by  Ulpian.  means  the  elementary  instincts  common 
to  man  and  animals  ;  in  another  passage  it  b  identified  with 
the  jus  gentium,  although  elsewhere  the  two  are  contrasted. 
The  jiu*ist8  generally  mean  by  jus  naturaU,  not  a  positive  law^  or 
custom,  but  a  conception  of  ideal  justice  with  which  positive  law 
should  approximately  harmonize.  Its  influence  upon  the  civil 
law  was,  therefore,  not  so  much  in  supplying  specific  principles 
of  adjudication  as  in  the  direction  of  simplifying  and  harmonizing 
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those  principles...  It  was  not  regarded  as  something  superior  to 
the  jii8  civile^  for  it  was  founded  upon  the  jus  gentium  and  became 
valid  and  effective  only  when  adopted  as  part  of  the  jus  civile. 

Wlien,  about  the  middle  of  the  sixteenth  t-entun',  the  whole 
western  part  of  continental  Europe  recognized  Roman  law,  con- 
ditions were  again  favourable  to  the  philostiphical  doctrine  of 
natural  law.  The  prevalence  and  power  of  Rctman  law  was  not 
derived  from  the  sanction  of  any  distinct  authority.  It  was  a 
common  groundwork  of  ideas  and  method,  standing  to\\'ards  the 
positive  law  of  particular  countries  somewhat  in  the  same  rela- 
tion as  the  Roman  doctrine  of  jus  gentium  to  jus  civile  ;  for. 
although  Roman  law  was  said  to  be  the  common  law  of  the 
Empire,  its  actual  application  u'as  subject  to  modiöcation  by  the 
custom  of  the  country.  This  supremacy  of  Roman  law,  not  as  a 
system  actually  in  force,  but  a^  a  t^^jc  assumed  by  actual  systems 
as  their  exemplar,  although  without  correnpondence  in  detail  to 
any  of  thera.  inevitably  led  to  reasoning  fn)ra  an  ideal  fitness  of 
things  and  to  the  depreciation  of  positive  authority.  At  length 
the  distinction  bctwe-en  positive  law  and  theoretical  rules  evolved 
from  assumed  principles  was  almost  lost  to  sight,  and  the  idea, 
always  latent  in  the  theory,  that  human  law  which  is  not  in  har- 
mony inth  natural  law  is  of  no  authority  was  ultimately  employed 
in  support  of  revolution. 

A  positive  conception  of  natural  law.  as  distinguished  from  the 
purely  negative  conception  of  natural  right,  involves  some 
demoastrable  and  authoritative  source.  Tlie  Stoics  and  the 
ancients  generally  derived  natural  law  from  tho  universal  nature, 
Aquinas  and  the  mediaeval  thologians  from  the  Divine  nature, 
Kant  and  other  motlern  philosophers  from  human  nature. 
Modern  thought  lias  rejected  these  bases,  but  the  term  survives. 
The  fiindament-al  idea  whicli  underlies  the  variety  and  apparent 
diversity  of  the  applications  of  natural  law  is  doubtless  that  of 
conformity  with  the  nature  of  man  as  a  rational  and  social 
being;  This  principle,  which  is  the  justification  of  every  form  of 
positive  law,  is  fully  recognized  in  English  law  under  the  name 
of  reason. 

The  process  of  constructing  a  sj^tem  of  Jimspnidence  which 
ought  to  be  in  force  everywhere,  but  was  not  necessarily  so  any- 
where, was  most  fruitful  when  applied  to  a  subject  \\ke  inter- 
national law,  which  had  no  existing  positive  law.  Finding  that 
large  parts  of  the  field  of  international  relations  were  not  covered 
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by  existing  custom,  Gn)tiu3  and  his  successors,  seeking  a  basis 
for  a  system  of  international  law,  recurred  to  the  law  of  nature 
us  a  law  grounded  in  reason  and  valid  for  all  mankind. 

Meanwhile,  an  entirely  independent  system  of  law  had  developed 
in  England  along  lines  which  had  nothing  in  common  with  Con- 
tinental methods.  In  England,  the  early  development  of  a  strong 
central  authority  impressed  the  law  witli  a  distinctive  form  and 
character.  From  an  early  time  a  powerful  legislature  made 
statutes  binding  on  the  whole  realm,  and  the  judgments  of  the 
King's  judges  were  accepted  not  only  as  a  decision  of  the  case  in 
hand,  but  as  a  declaration  of  the  law.  Hence,  English  law  was 
eminently  natiijnaK  positive,  and  practical.  Juristic  speculation 
hardly  existed  in  England  before  Bentham.  Such  approaches  to 
it  as  might  be  discovered  in  the  earlier  literature  bt^long  rather 
to  political  theory  than  to  jurisprudence  proper,  and  even  in  the 
domain  of  public  biw  reliance  was  pla^-ed  upon  precedents  rather 
than  upon  abstract  principles.  The  practical  maxim  that  tJie 
test  of  law  is  to  Ix*  found  in  it«  recognition  by  the  courts  colourwl 
English  juristic  philosophy,  and  limited  the  conception  of  law  to 
a  definite  set  of  rules  atimiuLstered  by  tangible  autliorities.  The 
English  school  of  jurisprudence,  as  stated  by  Hobbes  and  applied 
by  Bentham  and  AiLstin,  is  the  direct  descendant  of  the  empiricism 
of  Bacon. 

The  historical  theory  of  law  formulat4Tl  by  Savigny  was  one  of 
the  result«  of  the  reaction  against  the  French  Revolution.  In 
opposition  to  the  revolutionary  tendencies  of  the  natural  law 
theory  it  set  up,  not  the  will  of  the  sovereign,  but  the  authority 
of  the  past.  Law  is  not  made  consciously  ;  it  is  a  growih,  a 
creation  of  the  collective  national  mind,  inten*-oven  with  the 
national  life  and  character,  and  is  no  more  the  creation  of  an 
arbitrarA'  will  than  language  or  religion.  With  the  liLstorical 
jurists  the  tj-pe  of  law  is  custom,  and  historical  continuity  is  an 
essential  condition  of  healthy  growth.  The  historical  theory  also 
represents  a  reaction  against  the  anal^^cal  school,  which  i-egards 
legislation  as  the  normal  source  of  law. 

lAter  jurists,  under  the  leadership  of  Ihering,  have  attempted 
a  synthesis  of  the  foregoing  theories,  at  tlu^  same  time  pointing 
to  the  merits  of  a  comparative  method.  Jjaw  is  the  product  of 
conscious  and  increasingly  determinate  human  will.  While  it  is 
undoubtedly  an  historical  phenomenon,  it  is  by  no  means  exclu- 
sively a  national  product.    Its  history,  like  that  of  civilization  in 
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general,  is  a  history  of  borrowings  and  assimilation.  The  justifi- 
cation of  law  as  a  human  institution  is  expediency.  Law  in  made 
for  society,  and  must  meet  its  actual  needs. 

The  prevalence  at  a  given  time  of  one  or  another  Bchool  of 
jurisprudence  is  the  outcome  of  historical  conditions.  But  con- 
ditioas  change,  and  theories  once  regarded  as  final  are  found 
to  be  illusory  *>r  inatlequate.  Each  of  the  theories  of  law — 
the  philosophical,  the  anahi-ical,  the  historical,  the  comparative 
— *mlK)dies  a  partial  truth,  and.  as  methods,  each  is  in  it«  place 
legitimate  and  necessary.  All  methods  were  used  to  some  extent 
by  the  Romans  without  the  formulation  of  any  tlioory.  Long 
ago  Bacon  pointed  out  the  danger  from  merely  scholastic  con- 
ceptions of  law.  On  the  otlier  hand,  a  merely  practical  atten- 
tion degrades  the  science  into  a  dry  and  unfruitful  routine.  The 
Btudy  of  the  philosophical  and  ethical  foundations  of  law  is  of 
vital  importance,  but  the  ideal  should  be  pursued,  not  a^  an 
abstraction  leading  to  empty  generalities,  but  for  the  purpose  of 
realizing  it  in  practice.  The  illuminating  effect  of  the  historical 
method  is  well  shown  in  some  of  the  judicial  opinions  of  the  late 
Lord  Bowen,  but  in  other  hands  it  too  often  leads  to  mere  anti- 
quarianism.  The  analytical  method  is  essential  to  all  clear 
juTLstic  thinking,  yet,  pursued  to  the  exclusion  of  other  points  of 
view,  it  begets  abstract  and  mechanical  formalism.  The  main- 
tenance of  general  principles  is  casential  to  tlie  uniformity,  cer- 
tainty, and  impartiality  of  the  administration  of  justice,  but 
logical  defluction  from  establLshed  rules  is  not  always  adequate 
to  meet  changed  conditions.  The  rigidity  and  formalism  wliich 
constitute  the  greatest  «lefects  of  a  system  of  case  law  can  only 
be  overcome  by  constant  reconsideration  of  principles  with  refer- 
ence to  the  ends  subserved.  Inegal  conceptiiuis  siiould  be  re- 
garded as  working  h^^otheses  rather  than  as  final  truths. 

VAN  VECHTEN  VEEDER. 
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If  the  traveller  in  Northern  Italy  should  feel  a  wish  to  escape 
for  a  moment  from  the  atmosphere  of  ever-expectuiit  attention 
that  besete  the  eager  sightseer  on  every  side,  lie  may,  if  he  choose, 
have  his  way  when  he  comes  to  Verona.  Quitting  the  Cathedral 
by  the  west  entrance,  lie  may  cross  tlie  little  Piazza  tkl  IJuonio 
to  the  Palazzo  dei  Canonici,  the  home  of  the  Chapter  library — a 
modest  enough  home,  for  all  it^  grand  name — antl  there,  if  he 
likes,  he  may  leave  the  glare  and  noise  of  the  streets,  and  the  piisli- 
fuhiess  of  tout«,  behind  him,  and  pass  for  a  while  into  the  tlim, 
peaceful  sanctum  of  soholarsliip.  He  will  be  received  with  kindly 
dignity  by  the  coui'teoui^  librurian^he  \s'ill  prohably  In:  the  only 
visitor — and,  on  stating  his  wish  to  see  the  paliuiptiest  of  Uaius, 
he  will  be  shown,  without  further  ado— it  bes  ready  to  hanil — 
a  strange-l<x»king,  time-stauied,  much-mauled  bit  of  parch- 
ment. Tliis  curious  document,  with  it«  words  (a  great  many 
of  them  contractions)  all  johied  together  and  hmocent  of  punc- 
tuation, will  probably  convey  little  meaning  to  him,  luiless 
he  happens  to  be  an  expert  palaeographer.  Nevertheless,  it  has 
a  strange,  eventful  liistor^'  to  tell,  luid  our  traveller  might  do  worse 
than  listen  for  a  few  moments  to  its  stor^-  in  the  peace  of  the  old 
library,  wliile  witliout,  on  the  one  side,  tJic  suumls  of  the  modern 
town's  life  pass  muiHctl  b^-,  and  on  the  other,  nut  main  yards 
away,  the  Adigc — Virgils  ''Athesis  aniceiuis  " — luwhes  joyously 
on  it»  impetuous  course,  just  as  it  did  some  1,750  years  ago,  when 
Gains  wTote  law-books  and  taught  law  (we  know  not  where), 
and  when,  some  300  years  later,  an  industrious  scribe  made 
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(we  know  not  where)  this  copy  of  Gaius's  mo6t  \^idely  kuo\in 
work. 

\\%o,  then,  was  Gaius  ?    We  know  next  to  nothing  about  him 
ixrrwonally.     Where  data  are  few,  guftsee»  are  many.    The  very 
dearth  of  our  mformation  has  produced  an  over^  helming  volume 
of  literature,  a  perfect  riot  of  c^onjeeture.    ^\'e  do  not  e-veu  know 
111»  name,  or  lii«  birthplace,  or  \^here  he  lived.    Was  Graiub  liib 
nomen,  or  hi»  cognomen,  or  merely  his  pramomen  ?    The  last  is 
tlie  mofet  generally  accepted  view,  but  autliorities  have  been  found 
to  champion  each  of  the  other  alterna<iivep.    iVnd  if  "Gaius  " 
waH  a  pra^nomen,  what  wau  his  complete  name,  and  how  came 
he  to  \ie  universally  called  by  his  2)rrenomen  only  ?    Here,  again, 
the  gue8t«e»i  are  numerous,  and  some  cf  them  utterly  fantafitie. 
Among  the  names  proposed  are  Gaiu»  Pomponiu»,  Titus  Gaius. 
Gaius  BasoUH,  G^ius  Noster  (as  though  **noöter  "  were  a  proper 
name),  Gaius  I^iseliuH  Felix.     Another  conjecture  is  that  his  full 
name  was  C.  Ca^sius  I^onginus,  and  that  he  was  identical  witli 
the  famous  lawyer  of  that  name  who  was  Consul  in  a.D.  30,  and 
succeeded  Masiuius  Sabinus  in  the  leadership  of  the  Sabinian, 
or  Gawian,  school.    In  support  of  this  theory  it  is  pointed  out 
that  Gains  was  twlniittedly  a  prominent  adherent  of  the  school 
mentioned,  and.  f\u*ther,  that  of  the  only  four  pat^fiages  in  the 
Dig(«t  in  which  an  author  is  cited  simply  by  the  name  of  "  Gaius," 
tlu-ec^ — one  (Dig.  24,  3,  59)  from  Julian^  and  two  (Dig,  36,  1,  54, 
and  4Ö.  3.  7H)froin  Julia?»  h  *'praK:eptor/' Javoleuus — refer  ahuoht 
certainly  to  C.  Cassius  Longinus,  while  the  fourth  (from  Pompo- 
niuK,  Dig.  46.  3.  30)  pmlmbly  <iftes8o  U^}     From  tliis  it  is  argued 
that  Gaius  must  have  Ix^cn  the  short  name  by  which  C.  Cassius 
Longinus  was  generally  known  in  the  profesiion.    This  theory, 
however,  cannot  bo  reconciled  with  the  evidence  furnished  b^- 
Qoiuit'ii  works  as  to  the  dateti  at  which  he  lived.    From  that 
evidence  it  is  abundantly  clear  that  the  author  of  the  Institutes 
must  have  lived  much  later  than  A.n.  30.    In  order  to  get  over 
this  (lilliculty,  it  has  U-en  suggested  that  our  Gaius,  if  not  iden- 
tical with  the  leader  of  the  Cossianii  was,  at  on^^  rate,  a  descendant 
and  iuMn<*«uk(M»f  hi.s.     Hut  thin  th<H)ry !?;  little  more  thnn  a  random 
gucm,  and  is  merely  on  attempt  to  explain  why  LkxhiH  wiu;  called 
by  1ÜH  pricnomen  only — the  idea,  apparently,  being  that  he  was 

'  Tla^rv  iH  Htill  Butno  doubt  (usauniing  C.  C'aaHius  Longinus  und  our  Gaius 
!«  Iw  liiffvrciit  pnrmmN)  Ut  which  itf  the  twn  wrilere  roinpctniua'a  "  Oaiua 
ini«t«r,"  in  Dig.  t.i,  :i,  3*J.  rt-fc-nt  («w  Ruby,  Introduction  to  ike  Study  oj  Jus- 
tinuinUlX^tMt,  p.  dxxv ;  Muirliviul,  lionuin Law,  tteootidoditiou,  |>.  30i.  no(vO). 
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80  called  for  short,  in  order  .to  distinguish  him  from  his  eupposed 
ancestor.  Huöchke  has  conjectured  that  Gains  may  have  been 
one  of  two  juriiits  bearing  the  same  nomen  and  rognnmcn,  and 
differing  only  in  their  praanomen.  and  that,  in  ürdcr  to  differen- 
tiate them,  it  became  customary  to  call  om*  GaiUK  by  hin  pro}- 
nomen.  Ho  offers,  however,  no  ßm-mise  as  to  who  Cains 's  mys- 
terious  namesake  may  have  been.  Dernhiirg  ha«  put  forward  a 
theory  that  Gaius  was  simply  an  affectionate  nickname  given 
by  students  to  a  popular  lecturer,  and  that  the  name  stuck  to  him 
ever  -after,  both  among  members  of  the  legal  profession  and  in 
the  book  trade.  Other  writers,  abandoning  the  search  for  the 
full  iiam<\  have  turnixl  the  single  name  to  account  in  support  of 
some  theory  concerning  his  personal  history.  Plain  Gaius,  it  is 
said,  must  have  been  a  man  of  humble  position — a  freedman, 
perhaps  ;  certainly  he  could  not  have  held  any  impnitant  ofiice. 
Mommsen  uses  the  singlt^  name  as  an  argument  for  his  view 
(below,  p.  5)  that  Graius  was  a  Greek  provincial,  the  practice 
of  calling  a  man  by  his  prrenomen  being  peculiar  to  Greek  districts. 
The  mystery  is  still  further  deepened  by  the  (lurious  fact — one  of 
the  many  curious  faets  in  the  story  of  Graius — that  (apart  from 
the  doubtful  pa&sage  from  Pomponius  in  Dig.  45,  3,  39,  above  re- 
ferred to)  not  a  single  mention  of  his  name  occurs  in  any  legal 
writer  or  historian,  whether  contemporary  or  other,  during  a 
period  of  some  250  years  from  hw  death — not  even  in  Ulpian's 
Liber  migularis  regiäarmn,  where  the  rest^mblances  \vith  Gaius^s 
works  are  numerous,  and  where  one  would  naturally  have  ex- 
poctedsomo  allusions  to  the  earlier  writer.  And  \H,  during  those 
250  years,  Gaius 's  literary  reputation  was  steadily  on  the  mcrease, 
and  his  name  was  becoming  a  household  word  wherever  law  was 
taught.  Diomedes  the  grammarian,  indeed,  who  Uved  towards 
the  close  of  the  fomth  century,  mentions  him  once  ;  but,  a»  far  as 
the  law  is  concerned,  the  earliest  references  to  him  occur  in 
Valentuiian  lU.'s  Lwv  of  Citations,  of  a.d,  426  (see  below,  p.  8), 
antl  in  the  Mosaicanun  el  Roffuinanitn  Ltgum  OolkUio}  Nowhere, 
however,  is  he  spoken  of  otherwise  than  as  "  Gaius,"  and  the  riddle 
of  his  full  name  (if  he  had  one)  remains  unsolved.^ 

*  The  ciiito  uf  tliu  CtAlatio  is  uitoorbtiiii.  Husohko  Assigns  it  to  tho  end  oi 
tbo  fourth  century  ;  uLhora  think  thut  it  wus  lutor  thun  tuu  Law  uf  Citationiit 
Tit.  xvi.  '2  of  \&  ColtcUio  oontaiiia  an  extract  from  Gaius'a  Institutoa 
(bookiii-,  1-17). 

^  Ün  tho  whulo  4UuflLiün,  see  Profesdor  Goudy^s  Appendix  to  the  socond 
edition  of  Muiriion^rn  Hojnan  Law^  pp.  431-3. 


Digitized  by  LjOOQIC 


4  OA.IVS 

When  we  como  to  the  question  of  Graius's  dates,  we  are  on  much 
firmer  ground.  The  evidence  on  this  point  is  ahnoBt  entirely 
dorivt'd  from  liis  extant  writings  —  liis  Institutes,  and  the  ex- 
ccrpte  from  liis  other  works  in  the  Digest — but,  such  aß  it  is,  it 
is  sufficient  to  pr(»duce  substantial  agreement  among  the  authori- 
ties. We  arc  able,  for  example,  to  infer  from  a  passage  in  his 
boqk  on  Trusts,  which  is  preserved  to  us  in  Dig.  34,  6,  7,  pr. — 
"nostra  quidem  ^etate  Serapias,  Alexandiina  muher,  ad  di\nim 
Hadrianum  perducta  est  cum  quinque  libeiis  quos  uno  fetu  enixa 
est  " — that  he  lived  in  the  reign  of  Hadrian,  and  that  at  the  time 
when  this  pjvssage  was  written  Hadrian  was  probabl3'  no  longer 
alive,  it  being  the  general,  though  not  the  invariable,  practice 
of  Gains  to  prefix  the  word  divus  to  the  names  of  deceased 
Emperors  oidy,  and  to  describe  a  living  ruler  (if  he  gave  him  any 
adjective  at  all)  by  some  such  term  aß  ojyiiimts  or  sacrtUiasinivs. 
We  derive  much  assistance,  again,  from  the  vai'ious  references  ni 
Gaius  to  contemporary  senatusconsulta  and  Imperial  laws,  the 
dat-cK  of  whicli  we  are  able  to  determine  from  other  sources. 
And  whenever  Gaius.  in  dealii^g  in  extenso  with  a  particular  sub- 
ject, failfl  to  mention  a  recent  alteration  in  the  law — e.g.  in  hi» 
discussion  of  the  law  of  creiio  in  bistitutcs  ii,  177,  he  makes  no 
mention  uf  the  change  by  Marcus  Aurehus  referred  to  in  Ulpian's 
Fragmenta  (xxii,  M) — we  have  some  reason  for  assuming  that 
t!ie  alteration  wa«  made  too  late  for  him  to  take  it  into  account. 
Of  coiu-se.  such  facts  as  the  absence  of  any  reference  in  tlie 
Institutes  to  well-known  enactments  like  the  SenatusconsuUum 
Tertullianum,  VeUa?anum,  or  Mace<lonianum,  can  be  explained 
on  other  grounds,  aiwl.  in  any  event,  allowarue  has  always  to  l>e 
made  for  the  many  lacunae  which  still,  unfortunately,  mar  the 
text  of  the  Institute»«.  But,  on  the  whole,  the  evidence  for  fixing 
Gaius *s  dates  is  fairly  satisfactory,  and.  accordingly,  it  isgenerall}* 
held  that  he  lived  in  the  reigns  of  Hadrian  (a.d.  I17-i:i8).  Anto- 
ninus Pius  (a.D.  138-161),  and  Marcus  Aurelius  (a.D.  161-180)*; 

*  One  of  these?  lacunae  liccuni  in  iho  very  jwirt  of  the  mamwcript  where  a 
dMouAflion  of  !ho  SC'»"  TcituUmnum  might  navo  been  cxpectrd-  'I  he  ubficnoe 
of  Hfiy  rmtiw  of  lliew?  BenntuficoiiHuHu  und  of  other  iiirttters  of  Jiii|Kirt-Hncti 
to  «tUficnlB,  flueh  ub  commodAtum,  dcposituin»  pignus.  dos,  is  pointiHl  to  by 
F)emhiirg  a«  rvidwiw  in  fiivour  of  hifl  theorj'  thiit  llu*  IiiNtituten  wop*'  not 
publifflieu  u«  n  eoinplele  book,  but  u'ere  merely  a  oolleetiun  uf  nutiw  f<.>r  leolunss 
[Die  insiihuioncn  df4  China  fin  KolUgienhefi  aus  dem  Jährt  101  nach  Vhri^iH 
ötburt). 

'  It  ia  doubtlal  whutlier  be  foirvived  into  the  reign  of  Commodoa, 
A.D.  180  is  the  last  dat«  traoeable  in  his  lifo. 
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that  Ih,  in  the  Golden  Age  of  the  Roman  Empire,  the  age  when 
its  material  prosperitj'  and  the  efficiency  of  ite  administration 
were  at  their  highet^t,  and  when  tlie  rapid  growth  and  spread  of 
Greek  influences — which,  as  Huschke  sa^^,  borrowing  a  simile 
from  Cicero,  from  a  tenuis  rivulus  had  become  an  abundaniisei- 
mns  amnis — had  produced  a  remarkable  rise  in  the  level  of  general 
culture,  and  a  keen  interest  in  art,  pfMjtry,  and  philosophy. 
Within  the  domain  of  law,  the  age  in  question  covers  a  period  of 
the  most  brilliant  and  fruitful  literary  activity  that  the  world  has 
ever  seen.  Midway  in  this  period  stands  Gains.  The  great 
name«  of  Celsus,  Africanus,  Pomponius,  and.  above  all,  Salvius 
Julianas  (the  last  jurist  cited  by  Gains),  already  l>elong  to  the 
|iiust.  The  Ijearers  of  still  more  illustrious  names — Papinian^ 
Ulpian,  Paul — had  yet  to  come. 

The  next  question— the  question  where  Gaius  lived,  and  what 
his  precise  vocation  was — raises  difficulties  of  a  formidable  land. 
Tliere  are  two  main  theories  in  the  field,  a-ssociated  with  the 
honoured  names  of  Theodor  Mommsen  and  Eduard  Huschke 
respectively.*  and  each  of  these  theories  has  its  variations  in 
matters  of  detail.  According  to  Mommsen,  Gaius  was  by  birth 
a  Greek,  and  by  profession  a  jurist,  who  WTotc  and  lectured  on 
law  at  Troas,  an  important  ic\vn  in  tlie  Province  of  Asia  (though 
notliing  is  knowTi  of  any  law-school  there),  and  one  of  the  three 
places  "iuris  Italici  "  mentioned  by  Gaius  himself  in  Dig.  5(). 
15,  7.  The  fact  that  ho  was  called  by  his  praenomen  only  is 
pointed  to  as  evidence  of  his  Greek  origin  (above,  p.  3).  He 
was.  obviously,  also  familiar  with  the  Greek  language  and  with 
Gret^k  literature  and  historj-,  for  he  quotes  Homer  and  Xenophon 
and  the  la\vs  of  Solon.  He  always  shows  a  keen  interest  in  the 
laws  of  foreigners — he  WTote  a  commentary  in  thirty  books  on 
tlie  Ekiictum  Provinciale,^  the  only  book  of  its  kind  that  is 
known  to  us — and  makes  specific  mention  of  the  laws  of  the 


'  The  arguments  in  favour  of  MomniRcn'a  theory,  and  Buschke's  grounds 
ohinotioo.  are  conveniently  flumtnarizfd  by  Dr.  Kohy  {o^.  cit„  p.  clxxv  if,). 
'  Whiil  tlÜH  Kdioturn  Provinoiale  prvoiwly  wa«  is  a  highly  contnuerHial 


äUMtion,  Jis  to  which  rfferonoo  inay  l)e  made  to  Dr.  Roby  (op.  n*/.,  p.  clxiviii  fj.)» 
nnic  hold  that  it  was  the  traditional  ci^ininion  part  of  the  several  tirovincial 
Momintjen»  however.  luaiiitains  that  a  geneml  itdict  upplicablo  to 


»nic  hold  that  it  was  tlie  traditional  dominion  part  of  the  several  tirovincial 
edicts).  Momintjen»  however.  luaiiitains  that  a  geneml  itdict  upplicablo  to 
ftU  the  pro^ineea  was  an  imix>»wibiHty.  and  lluit  each  provincial  (Hiiot  was 
only  v'lilid  in  the  pmvinco  for  which  it  waa  promulgated,  though  he  a^rwa 
that  the  aubBtancc  of  ihe  various  cdicta  may  have  been,  to  a  lartjc  extcmt. 
the  Rnme.  The  edict  iNnnmonicd  on  by  Gam«  mU8t,  he  think»,  have  been 
the  Kdictuni  Asiaticum.  Huschke,  howover.  pointa  with  mucii  foree  to  tho 
great  improbubiliiy  of  any  jurist  ooni|iosing  a  work  in  thirty  books  on  the 
odiot  of  a  single  pruviuoo. 
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Galatians  (Inst.  i.  55)  and  the  Bithynians  (i.  1Ö3).  both  of  them 
peoples  living  in  Asia  Minor.    He  was  not,  according  to  this 
theory,   a  practising   lauyer,  but  devoted   himpelf  entirclj'  to 
literary  work  and  lecturing.    A  large  number  of  his  works  have 
undoubtedly  a  definitely  educational  aim.    It  is  almost  certain — 
and  here  MomTiiHc^n  lias  the  great  weight  of  authnrity  on  his  side — 
that  he  never  hud  the  ins  respondcndi,  the  right,  that  is,  to 
prtjrvmnce  binding  legal  üpinionß  ex  avctmiieäe  jyrincijns.    This 
explains  why.  among  his  numerous  works,  there  ia  no  trace  of  any 
collection  of  responsa  (authoritative  opinions)  or  of   quirstioTus 
(practical  case«),  the  liher  de  atstbits  {from  which  there  are  seven 
extracts  in  the  ])ige8t)  being  apparenth'  concerned,  not  with 
actual  cases,  but  with  hv-pothetical  points  and  examples.    If 
Gains  had  ever  enjoyed  the  iits  respcmdendiy  and  the  prestige 
which  such  a  privilege  would  naturally  have  conferred  upon 
him,  the  fact  (alreadj-  adverted  to)  that  he  is  not  mentioned  by 
a  single  legal  writer  for  some  250  years  after  his  death  would  be 
simply  unaccoimtable.  especially  if,  as  some  think,  he  lived  and 
practised  at  Rome.    If,  on  the  other  hand,  the  true  view  is  that 
he  wn«  a  professor  of  law  in  a  provincial  town  in  Asia  Minor,  not 
possessing  any  recognized  status  among  the  law-making  agencies 
of  his  time,  and  cut  off  from  the  main  current  of  contt^mporar^' 
legal  life,  the  fact  in  question — though  still  somewhat  remarkable 
in  view  of  the  immense   popularity  that  subsequently   fell  to 
his  share — becomes,  at  any  rate,  explicable.^    True,  he  took  a 
vigorous  part  in  the  controversial  Avarfare  cf  the  schools,  and 
frequently,  in  tlie  Institutee,  ranges  himself  on  the  side  of  the 
Sabiniuns  (nosiri  prccceptores),  in  opposition  to  the  Prcculiaiis,  the 
diversGB  sckolcB  auctores.    But  he  was  the  last  eminent  jm-ist  in 
whcim  this  antagonism  of  the  schools  appears,  and  it  is  quite 
possible  that  the  controversial  spirit  lingered  for  some  time  in 
the  provincial  law-schools  long  after  it  had  become,  in  M.  Girard's 
words,  *'une  habitude  d6modee  "  in  the  capital. 

As  against  filommsen's  theory,  HiLschke  and  others  point  out, 
with  regard  to  Graius's  name,  that  there  are  many  instances  of 
undoubted  Rtmians  being  called  by  their  prsenomen  only — e.ey., 
AppiuH  (Claudius),  Scrvius  (Sulpicius),  and  Sextus  (Pomponius), 

^  The  language  usod  by  GiiiuB  m  o-  pasRago  from  hia  commentanee  on  the 
Edictum  Provinoialo  (Dig.  xi.,  7,  9)— "miror  quaro  oonstaro  vidnfttnr. 
aequo  Jierc«li  nequo  in  hnrodorn  cliindam  Haiio  ftolioncm" — is  certainly,  tis 
Puohta  rmiiits  out.  sugpcfttivi*  of  tfio  attiludo  of  n  man  who  considers  liimßcll 
ftfl  «iinTulin.r  'lufsidf  n  plinrinp^d  circlo.  and  vonturee,  "  with  deference,"  toi 
orilioize  a  ruliAg  of  tho  oifioial  authüritiefl. 
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and  some  Emperors,  such  oh  Titus  and  Marcus — and,  further, 
that  there  were  other  Greek  \\Titers  who  did  not  limit  themselvf  p 
to  a  Roman  prffinomen.  And  eis  ff>r  OniusV  reft'ierKcs  to  the 
Greek  language  and  Greek  literature,  Huwlike.  while  not  coii- 
cerne<l  to  deny  that  Gaius  may  have  been  a  Greek  born  in  a  Roman 
,oolony  in  the  East,  lU'gcs  with  some  ff>rce  that,  in  view  of  the 
very  general  spread  rtf  Grec^k  culture  at  that  time,  it  would  be 
rash  to  draw  any  such  conclusion  from  these  references  alone, 
unlike  Papinian  and  Abfdcstinus  in  a  lati^r  age,  Gaius  never  wrote 
any  of  his  works  in  Greek.  The  Greek  quotations  [e.g.  the 
passage  from  the  Iliad  vii.  472-5,  quoted  in  Inst.  iii.  141)  were, 
it  is  suggested,  for  the  most  part  the  merest  commonplaces  of 
the  legal  controversies  of  the  time.  As  for  foreign  laMs,  they  had 
received  attention  from  other  jurists  besides  Gaius,  and  the 
spreatl  of  Greek  influences  and  the  increased  intercoramuniration 
between  the  different  parts  of  the  Empire — Hadrian,  the  "travel- 
ling Emperor,"  was  nicknamed  "  Greeculus  "  by  his  contempor- 
aries— had  produced  a  very  "widespread  interest  in  what  we 
should  call  comparative  law.  Up  to  this  point  the  criticisms  of 
Huschke  are  effective  enough,  but  when  he  comes  to  the  construc- 
tive part  of  his  argument  the  result  in  lees  sat isf actor}'.  Tn  two 
passages  of  the  Digest  Gaius  gives  as  an  example  of  a  "  condition  " 
"si  navis  ex  Asia  venerit "  ;  in  another,  "si  ex  Africa  venerit." 
h\  Dig.  45,  1,  74.  he  mentions,  by  way  of  illustration,  "fundus 
Tiisculanus  "  and  "vinum  Campanum."  In  Dig.  45.  1,  141,  4, 
he  has  "si  inter  eos  qui  Romse  [not  Troade]  aunt,  talis  fiat  stipu- 
latio  :  hodie  Carthagine  dare  spondes  ?"  It  is  suggesti'fl  that 
examples  like  these — and  there  are  others — would  never  occur 
tf)  a  writer  not  living  in  Rome.  Huschke  is  fain  to  admit  that 
this  is  a  somewhat  frail  argument.  **  These  things,"  he  sa^-s, 
"taken  by  themselves,  prove  little,"  though  he  ventures  to  think 
that,  "taken  together."  the  points  urged  by  him  "have  gre^t 
weight  in  refuting  "  the  rival  theory.  His  conclusion  is  that  a 
launkT^r  so  well  abreast  of  the  legal  knowledge  of  his  time,  and  so 
keenly  interested  in  the  controversies  of  the  schools,  could  not 
pris.^iblv  have  lived  "in  aliquo  provinciarum  angulo  abditus." 
but  miL*it  have  exercised  his  profession  at  the  centre  of  the  legal 
world. 

Of  the  two  theories,  Mommsen's  is  x>*^rhapfl  the  more  plausible 
and  ingenious,  but.  after  hearing  the  advocates  on  each  side,  it 
is  difficult  to  gainsa}'  the   conclusion  of   Mr.  Roby   {op.   cit. 
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p.  cbcxvii)  that  neither  party  has  proved  his  case,  and  that  the 
problem  as  U*  wliere  Gaius  lived  and  wTOught  still  remaine 
unsolved . 

Gaius  was  a  prolific  writer.  The  Florentine  Index  (which  ^nll 
be  found  prefixed  to  Mommsen's  edition  of  the  Digest)  enumerates 
thirteen  works,  but  the  list  is  not  exhaustive.  In  the  Digest  he 
is  represented  by  535  excerpts,  as  compared  with  601  frcm 
Papinian,  2.081  from  Paul,  and  2.464  from  Ulpian.  Oidy  the 
most  important  of  hLs  workw  need  be  specifically  mentioned  here. 
Besides  the  commentary  on  the  Edictum  Provinciale  already 
referred  to  (p.  5),  Gains  wTote  a  commentary  on  the  Etlictum 
tJrbicum  (of  which,  according  to  the  Index,  only  ten  books  were 
found) ;  six  books  on  the  Twelve  Tables  (he  was  the  only  post- 
Augustan  jui'iwt  who  was  sullieiently  interested  in  this  ancient 
statute  to  wTite  a  commentary  on  it) ;  fifteen  books  on  the  Leges 
Julia  et  Papia  (representing  the  modern  itts  civile) ;  a  book  de 
casibxia  (above,  p.  6) ;  and  several  monographs.  The  most 
famous  of  liLs  works  was  probably  the  Rerum  coUidianamm.  aive 
aureonmi,  libri  vn„  in  which  he  discussed — more  full}'  than  in 
tlic  Inrititutes,  but  on  Hiniila]*  lines — a  numl>er  of  "everyday" 
funclameatal  legal  truths.  The  sub-title  of  the  work — aurea, 
the  golden  book  (which  was  no  part  of  t}ie  name  given  by  the 
author  himself) — l>ears  testimony  to  the  admiration  which  sub- 
sequent geueratit>ns  felt  for  t!ie  In'iok. 

But  of  all  Gaiua's  works,  the  one  that  possesses  the  greatest 
intx*rcst  for  us  is.  of  course,  the  Institutes,  or,  to  give  it  its  full 
title,  frijitittitionum  inriji  riinlt^  commenUirit  qitatitor,  and  it  is  with 
the  romantic^  hist-^^rv  o{  this  work  that  the  story  (»f  Oaius  is,  for  us, 
insopjirahly  i>oun4i  up .  Its  success  was  remarkable.  It  gradual!}' 
c'stabüshed  itself  as  iFie  standsird  tcxiJxiok  for  student«  of  Roman 
law.  and  maintained  that  position  for  upwards  of  300  years. 
Ol  her  eminent  jui'ists  wtoIc  Injttitulion^s — ('allistxatus,  Marcianus, 
Florentinus,  even  Paul  and  Ulpian — but  none  of  them  was  able 
to  dethrone  Gaius's  work  from  the  proud  place  it  had  secm^ed 
for  it*ielf.  The  Institutes  anil  i?p>i  coUidiaiice  were  perhaps  the 
first  of  Gaius's  vvTitingB  to  achieve  definite  recognition  among 
lawyers  ;  but  as  }iis  rcpiitAtion  grew,  his  other  works  came  to 
enjoy  an  equal  authority.  Accordingly,  when  Valentinian  III., 
in  A.D.  420,  enacted  liis  Law  of  Citations — thereby,  most  prob- 
ably, giving  effect  t-o  a  recognized  practice  of  the  coiarts  and  the 
legal  profession — lie  inchuled  Gaius  among  the  five  select  jurists 
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ail  of  whose  writings  were  to  have  binding  authorit}-^  {univerm 
ifMa  firynaimis),  adding,  in  regard  to  Gaius  (ho  as  to  remove  any 
'doubt  that  might  arise  from  the  fact  of  his  never  havTJig  had  the 
iwi  respondaidi),  ''ita  ut  Gaium  qua?  Paiilum,  Ulpiunum,  et 
cunctos  comitetur  auotoritaB,  lectionesque  [  =  passages]  ex  omni 
eins  opere  reeitentiir."  Thus  it  came  to  pass  that  GaiuH,  the 
unpatented  jurist,  the  humble  professor  of  law  and  wTiter  of  books, 
tlie  theoretical  lawyer — a  mere  provincial.  mayl:*e — whose  works 
no  contempr»rary  or  ßul»ftequent  legal  writer  or  lustorian  deemed 
worthy  of  citation,  was  ranged  side  by  aide  with  the  illustrious 
names  of  Papinian.  Ulpian,  and  Paul,  and  firmly  established 
among  the  corv'pha'i  of  the  law.  And  when,  about  aeenturv  later, 
Justinian,  a  few  years  after  his  accession  in  a.d.  527,  took  his  great 
work  of  codification  in  hand,  and  decided  to  preface  his  Code 
with  an  introductory-  treatise  of  an  elenientan-  character,  it  was 
to  the  Institutes  and  Res  coUidianm  of  Oaius  that  he  looked  for 
a  model  of  what  such  a  treatise  ought  to  be.  Justinian's  Insti- 
tutes, composed,  as  he  tells  us  (Constitulio  Impcratoriam),  "ex 
f)mnibus  antiquorum  institutionibus  et  prsecipue  ex  commen- 
tariis  Gaii  nosiri  tarn  institutionum  quam  rerum  cottidianarum 
allisque  mullis  comment-arüs,"  follow  very  closely  the  onler  and 
arrangement  of  ftaius's  work,  and  ore,  indeed,  to  a  large  extent 
a  transcript  of  it,  the  obsolete  and  historical  portions  being 
omitted,  and  account  l>eing,  of  course,  taken  of  the  changes  that 
ha<l  occurred  in  the  law.  A  glance  at  Gneist's  Syntagma,  in  which 
the  two  Institutes  are  printed  in  paralh^l  columns,  will  satisfy 
anyone  as  to  the  heavy  debt  which  Justinian's  compilers  owed 
tf)  the  older  writer.  The  Institutes  of  Justinian — in  other  words, 
the  revised  Institute»  of  Gaius — ^were  officially  promulgated  on 
Koveml»er  21,  a.D.  533.  with  statutory'  force  fur  the  Ea.stein 
Knipire  as  from  December  30  of  that  year.* 

Meanwhile  a  different  fato  had  befallen  Gaius  in  the  West. 
The  Western  Empire,  shattered  by  the  CJerman  tribes,  had  for- 
mally come  to  an  end  in  a.d.  476.  In  the  Grrman  kingdoms 
which  were  founded  on  ita  ruins  the  s^-stem  of  personal  laws 
pre\Tviled.  The  Roman  se<?tion  of  the  population  thus  rontiuued 
to  be  governed  by  Roman  law.     But  Roman  law  had  Itecome 

*  The  Eaßtpm  Empiro  did  not  nt  that  time  indude  TtAly  ilwlf.  The  Code 
vr:\n  not  introctiic*d  into  Itnly  till  after  iho  reconquDSt  nf  that  coimlry  by 
.liirtlinian  in  5r>3,  htil  it  ntainUined  itat^f  t htre evni  aftor  tho  further  s«'paratiun 
from  tlie  Byzantine  Empiro  which  took  plaoe  nob  long  aft«r  Jiutinian'a 
death. 


10 


oAnrs 


obscured  and  corrupted  during  the  turmoil  of  the  preceding  half- 
century,  and  some  authoritative  statement  of  ite  proviwonß  was 
urgently  called  for.    Ap  in  the  East,  so  in  the  West,  the  spirit  of 
codification  was  in  the  air ;    hence  the  various  Leges  Rotnance 
Barbarorum  (i.«.,  records  of  Roman  law  for  the  use  of  the  Roman 
population  in  the  Clerman  kingdoms)  that  came  into  being  eorh* 
in  the  sixth  centiwy,  or,  roughly.  alKJUt  a  generation  before 
Justinian^fl  legislation.      Of  these  by  far  the  most  important, 
both  on  its  own  account  and  by  reason  of  its  connexion  >rith 
Gaius,  is  the  Lex  Romana  Visigothonim^  or  Brcviarium  Alarici, 
compiled  in  a.D.  506  by  order  of  Alaric  II.,  King  of  the  Visigoths, 
ff»r  the  large  Roman  population  of  France  and  Spain.    IJke 
Juistinian  at  a  later  date,  the  German  King  decided  to  introduce 
his  code  with  a  short  elementary  treatise  ;  and,  like  Justinian 
again,  he  pressed  Graius's  Institutes  into  his  service.    The  first 
tlu'ce  l»oks  of  Gaius  were  condensed  into  two,  and  the  fourth  (on 
actions)  was  omitted  altogether.    The  historical  and  controversial 
parte  were  struck    out.     This  is  the  so-called   "West-Gothic 
Epitome  of  Gaius."     As  edited  by  Alaric's  commissioners,  it  was 
thought  intelligible  enough  without  the  aid  of  an  inierprelatio 
such  as  the  other  parts  of  the  Bre^annvi  were  supposed  to  re- 
quire.   As  a  statement  of  Roman  law,  Alaric  s  code  will  not 
bear  comparison  with  Justiiuan*s.    The  Roman  law  there  set 
f(»rth   is   a  rude,   fragmentary,   barbarized   Roman   law.    The 
wTitings  of  the  great  jurists,  out  of  which  the  Digest,  the  most 
valuable  part  of  Justinian's  Code,  was  composed,  were  beyond 
the  comprehension  of  Alaric's  compilers.    Such  as  it  was,  how- 
ever, it  became  the  standard  source  of  Roman  law  for  Western 
Europe,  and  maintained  that  position  all  through  the  first  half 
of  the  Middle  Ages.    In  the  East,  during  the  same  period,  Jus- 
tinian's Code,  enacted  twenty-seven  years  later,  held  imdisputed 
sway. 

Diying  the  twelve  centuric«  and  more  that  followed  the  reign 
of  Justinian,  the  Jiistory  of  Gaius  and  liis  work>i  is  merely  part  of 
the  history  of  Roman  law  in  general.  The  first  five  centiu-ies  of 
this  period  were  years  of  more  or  less  complete  legal  st.agnation. 
In  the  East  an  age  of  ste  dy  decay  set  in.  Justinian's  Code  was 
continuously  pnmcd  down  and  attenuated  into  a  series  of 
"  epitomes  of  epitomes."  In  the  most  successful  work  of  this  class 
— the  Hej'obibhs  of  Harmenopulus,  of  A.n.  1346 — a  queer  jumble 
of  a  compilation  that  managed,  somehow,  to  survive  the  wreck 
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H  of  the  Eastern  Empire,  and  actually  to  obtain  statutory  force  for 
^m  the  kingdom  of  Greoce  in  1835 — Gaiua  iß  jauntily  referred  to  as 
^1  **  the  chief  of  the  wise  men  who  added  other  laws  and  action?*  [to 
H  the  laws  of  the  Tuelve  Tables]."  In  the  West  the  period  in  ques- 
^P  tion  wa«  one  of  dire  disorder  and  confunion.  True,  the  study  of 
Roman  law  never  completely  died  out.  and  in  Italy  itself  the 
traditions  of  Roman  law  showed  a  market!  vitality.  Neverthe- 
less, for  a  long  period  Roman  law.  imperfectly  appreliended  as  it 
wnfl.  led  a  precarious  existence,  and  wa«  increasingly  exposed  to 
the  risks  of  corruption  and  mutilation.*  When  at  last  the  clouds 
lifted  ;  when  Western  Europe,  confronted  \v\ih  the  task  of  dis- 
covering afresh  the  very  elements  of  law  and  political  order,  was 
begimjing  to  find  herself  again  ;  then  it  was  that  the  immense 
intellectual  force  of  Roman  law — the  Roman  law,  however,  of 
Justiuiairs  CV>de.  not  the  barbarized  versions  of  the  Legef 
Ronian<t — asserted  itself  with  such  striking  results  During  the 
eleventh  centurj--  the  great  revival  of  the  study  of  Roman  law 
t<x>k  place,  and  the  fruitfid  epoch  of  the  Glossators  commenced. 
Roman  law  was  now  launched  on  it«  triumphant  career  in  Conti- 
nental Europe,  and  in  thLs  triumph  Gains  bore  no  inconsiderable 
part — not,  indctHl,  through  the  Institute?«  directly  (for  they,  in 
their  original  form,  still  lay  buried  in  an  obscure  library*),  b"^»  i" 
the  main,  through  such  paite  of  his  works  as  Justimairs  Cx)de  had 
preserved.  So  far  as  any  distinct  influence  can  be  assigned  to 
Gains  among  all  the  great  names  that  figure  in  the  Digest,  such 
influence  is  all  in  favour  of  orderly  classification  and  system.  It 
may,  pc^rhape,  be  putting  Gaius's  claims  a  little  too  high  to  say 
that  he  has  "supphed  the  ground-plan  for  all  modern  European 
code«  "  (Ilbcrt,  Legislative  Methods,  p.  15) ;  but  it  is  quit«  true 
that,  thanks  to  his  keen  sense  of  order  and  method*  he  has  exer- 
cised a  vi'ry  definite  influence  on  the  shape  which  some  of  the  most 
successful  modern  codes  have  assumed,  notftbly  the  French  Civil 
Code  of  1804,  itself  the  model  for  a  number  of  s\d»equent  codee. 
And  it  was  just  some  twelve  years  after  the  enactment  of  the 

<  A  Btnking  illvstration  of  the  low  inteUeotual  oapooities  of  the  affe  is 
fiimishcd  hy  tho  Lex  Jioinanji  Curiensia,  which  at  tJie  sanie  time  nnords 
ng  A  very  qiuiint  (^linij»«^  of  our  author.  The  Lex  Curit-nsia  waa  a  Btatemcnt 
of  lounl  ouKt«)in  drawn  up  by  cf.^rtaiii  judgos  and  occtoKiAatics  of  the  Grittona 
for  ihp  Romance  jxtpulation  of  the  dißtrict.  In  the  course  of  thrir  labours 
th<*  c(nnpilorfl  wore  rash  enoußli  to  ftitempt  to  quot«  Valentinian*8  Law  of 
CitJitiuiiH.  Tho  rpHult  wa»  himentablo.  The  law  ilat-lf  was  iniaund<»r8tood, 
and  niutilalofl  beyond  recognition,  and  amonff  the  jurists  named  at  the  head 
of  tlie  fjuotfvtion  Caias  fi^^rcH  a«  "  fJagius/'  in  company  with  .Scarvola 
disguised  a6  '*  Soifola  "  (Viaugroduff.fifomon  Law  m  Mediasval  Europe,  p.  13). 
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Napoleonic  Code  that  the  strangest  of  tlie  many  strange  inci- 
dents in  the  story  of  Gaius  occurred,  and  the  original  text  of  the 
Institutes  came  to  light  again. 

Thus  we  come  back  t-o  Verona,  and  the  Palazzo  dei  Cant>nici, 
and  the  queer,  tarnished  document  before  us.  Somewhoje  in 
the  early  Middle  Ages  a  pious  Kcril)c,  lH»iiig  minded  to  record  the 
epistultz  of  St.  Jerome,  and  being  unable  or  unwilling  to  pur- 
chase the  neceissary  clean  parchment  for  the  purp<we,  succeeded 
in  getting  hold  of  a  piece  of  parchment  containing  some  WTiting 
whit^h  to  him,  if  he  could  read  it  at  all,  s«»emed  doubtless  of  trifling 
value  compared  with  the  epistles  of  his  saint.  Having  procured 
his  pan-lunent,  he  set  U*  work  to  prepare  it  for  receiving  (lie  new 
writing.  The  first  thing  to  do  was  to  expunge  the  old  writing, 
which  hapj)pned  to  be  the  text  of  Gaius's  Institutes.  Our  scrilie 
seems  to  have  tried  wasliing  and  bleacliing,  and,  where  the  old 
characters  were  too  stublx)rn,  pumice-st(JHe,  or  a  file,  or  a  knife, 
was  resorted  to.  Having  cleared  the  ground  satisfactorily  to 
himself,  he  proceeded  to  superpose  the  new  writing  directly  on 
the  old,  and  so  precious  was  the  parchment  that  6()  out  of  a 
total  (»f  251  pages  had  to  be  >vritten  over  twicte  (cfxhxhiA  rescri'ifinsY 
By  some  accident  one  leaf — pp.  235  and  236,  ccmtaining  §§  134- 
144  of  the  Institutes — became  detiiched  from  the  rest.,  and  thus 
escaped  the  attentions  of  our  scTibe.  This  leaf  was  discovered  at 
Verona  by  Scipio  Maffci,  the  Italian  author  and  wlmlnr,  who 
pul)lished  its  contents  in  liis  Isturia  tedo^ca  in  1740.  Maffei 
recognized  the  likeness  of  the  fragment  (which  is  mainly  concerned 
until  interdicts)  to  Justinian's  Institutes  iv.  15,  but  he  thought 
it  was  merely  a  compendium  of  the  latter  work  by  some  later 
jurist.  He  did  not  suspect  its  connexion  with  our  palimpsestt 
though  he  had  noticed  that  the  raammcript  of  St.  Jerome *s  letters 
was  a  codex  rc^niitus.  The  first  to  identify  Gains  as  the  author 
of  the  writing  on  the  stray  leaf  was  Haubold,  in  his  Notilia 
Fragnu'iiii  Vernni^nftis  de  Interdiriin,  published  in  1810.  It  so 
happened  that  in  the  very  same  ycAT»  but  iK^iorc  the  publication 
of  Hauboid's  Notiiia,  Niebuhr,  while  on  his  way  to  Rome  as 
PruHwian  Minister  to  the  Apostoli(^  S<x*,  sjx'nt  a  couj)le  of  da\-8 
at  the  library  in  Verona,  during  which  he  examined  some  manu- 
wrripts,  including  our  palimpsest.  He  evidently  suspected  that 
something  of  interest  might  he  found  under  the  letters  of  the  saint. 
An  infusi*»n  of  nut-galls  wliich  he  was  allowi'd  to  apply  t<»  the 
ninety-seventh  leaf  of  the  obliterated  wTiting  enabled  him  to 
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decipher  the  content«  of  that  loaf,  which  ho  took  to  be  part  of  a 
work  of  Ulpian^ß.  He  communicated  the  rcttult  of  his  examina- 
tion to  Sa^ngny,  who  at  once  recognized  the  manuscript  a«  a  work 
of  Gains.  The  whole  story  was  told  by  Savigny  in  the  Zeilschnji 
für  geschichtliche.  RechUfoissenschaft,  vol.  iii.,  p.  129  ff.,  where 
that  learncfl  \vTitor  put  fon^ard  the  conjectm'e.  fully  verifitd 
later  on.  that  the  text  was  that  of  Gaius's  Institutes,  and  that  the 
detached  leaf  had  formerly  been  part  of  the  manuscript.  The 
subeequent  story  of  the  manuscript,  which  probably  dates  from 
the  fifth  century,  will  Ix*  found  iji  Professur  Muirhead's  Jimmm 
Lato  (pp.  308-10),  and  in  the  Introduction  to  Mr.  PoBte's  edition 
of  the  Institul^i  (fourth  edition,  pp.  lii,  liü),  and  it  is  not  neces- 
sary to  repeat  it  here.  It  may  not.  however,  be  out  of  place  to 
pay  a  tribute  of  admiration,  on  the  one  hand,  to  the  patience  and 
fiingle-mindcd  devotion  with  which  a  numl^>er  of  learned  men 
applied  themselv«*«  to  the  infinitely  lalx)rit>us  t^isk  of  deciphering 
this  obscure  and  mutilated  text  ;*  and,  on  the  other  hand,  to  the 
public-spirited  action  of  the  Royal  Prussian  Academy  of  »Sciences 
in  first  despatching  its  commissioners  to  prepare  a  transcript  of 
the  manuscript,  and  in  publishing  tlie  first  edition  c»f  the  Insti- 
tutes in  1820,  and  subsequently,  after  the  appearance  of  many 
intervening  editions,^  in  enabling  tStudfnnind  to  produce  m  1874 
liis  magnificent  facsimile  of  the  text  {Apographum).  If  we  can 
now  pride  ciiu-selves  on  possessing  a  fairly  complete  text  of  the 
Institutes — a  completer  text,  in  fact,  than  that  of  any  other  work 
by  an  ancient  legal  writer^ — it  is  t.o  the  efforts  of  these  able 
scholars  and  to  the  enterprise  of  the  Prussian  Academy  that  we 
owe  so  splendid  a  result.* 

The  Institutes,  as  is  well  known,  are  an  elementary  textbook 
of  Roman  private  law,  dealing  partly  with  legal  doctrine  and 
partly  (and,  fortimately  for  us.  fairly*  liberally)  with  legal  liistorj'. 

'  May  An  amnesty  be  aooorde<l  even  to  the  oror-xcaloiis  Blume,  whose 
diBOHtmiiH  chcniicalH  i]cstruyi*d  moru  than  they  savci^  7 

'  SfC  Muiriiuud  i«>p,  cit.,  ]i.  310,  not«  0). 

^  About  ono-thirt*.T<mth  hIiU  roniaiiw  luidi'oipheivd,  half  t»f  which  l>etunf;H  to 
book  iv.  In  the  uri^ntil  iimnuBcript  tiirei'  k-uvi's  un?  mis»ia^  in  the  niiddk«. 
Till"  Hrwt  u(  thoNu  oan  hv  t«  «oino  extent  Hupplutl  from  tlie  AWsl-CIo(hio 
Kpitoino.  A  kind  fate  hiiK  preserved  the  emiteiilK  of  thn  M>ooud  In  the 
CvUatio  (above,  p.  3).  The  lo»a  uf  the  third  is  moat  regrettable,  us  it 
~   ibabiy  ountuined  some  much-needed  additional   iuforaiiitiun   about   hgi« 

'ionea. 

*  A  pnlimpBcst  difloovered  by  M.  Cluitelain  at  Autun  in  1898  (the  Boeallcd 
•' Autun  M8.  of  Uaiu«")  wus  at  lirst  thought  to  be  luiolher  copy  of 
Oaius'a  Institute«,  but  proved,  on  oloeer  oxnminution,  to  be  merely  a  para- 
phran«  r»f  tliat  work  (Girard*  Manuel  ti^menUiire  de  Droit  Romain,  third 
edition,  p.  00,  not«  1). 
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The  term  IiislüiUio  was  apparently  borrov^ed  from  the  wxiterß 
on  rhetoric,  who  used  it  to  degcribe  a  book  detiigued  for  tho 
inhtructiun  of  Htudente  (cf.  Quintilian's  ItustitiUio  Oraioria). 
Grains  8  work  was,  so  far  as  we  know,  the  first  to  appe^ir  under 
this  name,  and,  indeed  the  first  of  its  kind  generally,  in  the 
history  of  Roman  legal  literatm*e.  It  exhibits  very  clearly  our 
author's  two  most  salient  characteristics — lucidity  of  expre&sion 
and  orderliness  of  arrangement.  The  style  throughout  is  neat, 
vigorous,  precise.  The  points  are  stated  tersely  and  ateurately. 
There  is  no  rhetoric,  no  redundancy.  Aiid  the  whole  scheme  of 
tho  work  is  carefully  thought  out  and  skilfully  executed.  With 
Gaius  the  love  of  systematic  arrangement  and  definite  classifica- 
tion was  almost  a  passion.  It  seems  to  pervade  the  whole  range 
of  his  work.  He  sought,  as  Cicero  said  of  his  friend  S.  Sulpieius 
Rufus,  to  treat  law  ''  with  the  hand  and  mind  of  an  artist."  It 
was  his  constant  endeavour  to  reduce  the  whole  domain  of  law 
and  itö  several  provinces  to  an  orderly  s^-stem.  It  was  character- 
istic of  him  that,  when  he  wanted  to  uTite  on  case  law,  he  did  not 
follow  the  prevailing  habit  of  compiling  an  undigested  collection 
of  qu€Bstio7i€8  (p.  Ö)  of  the  type  of  the  various  books  Ad  Sahinnm 
— ddinmiefita  3fasuriutia,  as  Pronto,  the  orator,  contemptu- 
ously called  them — but  elected  to  prtxieed  by  way  of  critical  notes 
on  Q.  Mucius  Scaevola,  the  famous  contemporary  of  Cicero,  whose 
glory  it  wiiH  U)  be  the  first  methodizer  of  Roman  law,  the  man  who 
"  ius  civile  primus  constituit  generatim.''  It  may  well  be  that 
the  main  lines  on  which  the  Institutes  were  planned  were  not 
altogether  of  Gaius'a  invention,  but  rested  largely  on  the  tradi- 
tions of  the  schools.  That  cuuld  hardly  be  otherwise.  A  treatise 
that  holds  its  own  as  a  standard  legal  textbook  for  several  cen- 
turies does  not  spring  complete  from  the  brain  of  any  one  man  : 
it  necessarily  presupposes  a  great  deal  of  deUiiled  preliminary 
work.  But  w+ifttever  the  extent  of  Gaius  s  hidebtediices  to  hi» 
predecessors  may  have  been,  to  him  belongs  the  credit  of  having, 
by  a  wise  and  discriniinatijig  use  of  hib  materials,  and  by  a  keen 
sense  of  proportion  in  the  ordering  of  them,  presented  the  world 
with  a  textb(M)k  of  law  to  which,  in  the  words  of  Mr.  Bryce 
(iSiit^ks  in  iiiMoyy  and  J urh prudence,  vol.  ii.,  p.  öl2),  "we  have 
nothing  companiUle." 

The  persistence  wj)  li  which  the  prsuses  of  Gaius  have  l)een  suiog, 
and  the  undiscTiminating  admiration  >vith  which  his  virtue«  have 
been  extolled,  have  produced  in  recent  years  a  certain  amoimt  of 
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depreciatory  reaction»  It  may  be  true,  too^  that  the  curiouß  and 
dramatic  circumstaiiceH  in  which  the  Institutes  came  to  liie  again 
(at  the  very  moment  wlieu  the  historical  school  of  law  wae  ri^iing 
into  prominence)  have  "led  U^  Gaius^s  elevation  to  a  higher  pin- 
nacle of  fame  than  his  actual  merits  altogether  warrant  "  (Muir- 
head,  p.  302).  But  there  is  no  reason  why  his  virtues  should  Le 
exaggerated  or  his  shortcomings  denied.  Gaius  caiuiot  l)c  said 
to  be  a  great  creative  law}^er  of  the  type  of  Julian  or  Papinian, 
though  it  is  only  fair,  in  this  connexion,  to  remember  that  we  do 
not  possess  any  large  work  of  his  in  a  complete  form  that  would 
give  liim  an  opportunity  of  dißplajing  wider  constructive  powers. 
It  may  bo  that  ho  is  nut  a  profound  or  erudite  writer,  hk^me  of 
his  classifications  may  be  open  to  objections.  His  historical  state- 
ments may  not  alwa^-s  bear  the  test  of  modern  scientific  criticism, 
as  Kuntze,  his  chief  assailant,  seems  to  think  they  ought  to  do. 
His  etymologies  are  as  naive  as  most  of  those  of  his  age.  Even 
his  lucidity  may  be  an  overrated  quality* ;  for  has  not  lucidity  been 
describeil  as  the  negative  virtue  of  niedincn*  minds  ?  But  all 
this  means  nothing  more  than  that  he  had  the  defects  of  his 
qualities  and  some  of  the  defects  of  his  time.  Even  after  every 
deduction  has  been  made,  there  remains  a  solid  residuum  of 
sterling  merit  which  entitles  his  Institutes  to  take  rank  as  one 
of  the  most  valuable  and  important  works  in  the  whole  range  of 
legal  literature.  The  discovery  of  the  Veronese  palimpsest  may 
not  have  ojiened  "  a  new  epoch  in  the  study  of  Roman  law,"  and 
the  "revolutionary  "  effects  of  the  discovery  may  not  have  Ixen 
so  far-reaching  as  some  writers  have  alleged.  Nevertheless,  it 
would  be  churlish  indeed  to  refuse  our  meed  of  gratitude  to  Gaius, 
both  for  what  he  has  done  for  us,  and  for  the  way  he  has  done  it — 
that  is  to  say,  both  for  the  wealth  of  legal  and  historical  material 
he  has  opened  up  t^j  us,  and  the  tiood  of  light  he  has  thrown  on 
so  many  dark  places  in  the  history,  not  only  of  Roman  law,  but 
of  human  ijistitutions  in  general  (and  more  particularly  on  the 
obscure  early  historj*  of  legal  procedure ) ;  and  also  for  the  masterly 
simplicity,  the  deftness  and  finish,  the  ''intellectual  mbanily,"^ 
with  which  lie  has  accomplished  his  task. 

Ihering  tells  us  (Scfierz  mid  Enist  in  der  Juris [niideiiz,  nintb 
edition,  p.  139  ^,)  how  once,  when  he  was  pondering  the  problem 
of  usticapio  pro  herede  lucrtUivu,  it  occurred  Ut  him  that  it  might 
be  useful  if  he  could  cross-examine  Graius  on  a  few  passages  from 

^  Bryeo,  op.  cit.,  p.  108. 
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Ilia  InstitutcK  bearuig  on  the  subject  (ii.  52-Ö8 ;  iii,  201).  He 
accordingly  protceded,  there  and  then,  to  summon  the  ghost  of 
Gaius  from  OrciiH.  In  tfie  midst  of  the  clouds  of  cigar-tmoke 
that  enveloped  the  professor  there  appeared  a  strange  figure  of 
a  man,  tall,  shrivelled,  slightly  bow-legged,  with  freekletl  brow, 
and  the  general  air  of  a  schoohnaster.  This  was  Gaius.  It  may 
well  be  that  many  a  student  of  Roman  law,  worried  by  what 
appears  to  him  the  author's  inordinate  delight  in  the  antiquities 
of  law,  in  the  laws  of  Lathis  and  foreigners,  in  subtle  distinctionß 
between  ditferent  kinds  of  legacies,  in  the  cretionum  scmqndoea 
aoletnnitas,  has^  in  his  first  struggle  with  the  Institutes,  uncon- 
sciously formed  a  similar  image  of  Gaius  in  his  own  muid,  just 
as  muay  a  student  of  Knglisli  law,  rc^pf'llrd  in  his  lirst  wrestlings 
with  the  Lectures  on  Juris prucknce  by  the  merciless  iteration  and 
the  hammer-like  irresponsiveness  of  Austin's  style,  may  have 
gleefully  recognized  tlie  aptness  of  Carlyle's  thumbnail  sketch  of 
the  **  lean,  grey-headed,  painful-loctking  man,  with  large,  earncwt, 
timid  eye»,  and  a  clanging,  metallic  voice  "  (Froude's  Life  of 
Carlyle,  1795-1835,  vol.  ii.,  p.  194).  But  in  one  ciwe,  tw  in  the 
other,  further  study  may  lea<l  to  a  revision  of  the  first  impression. 
The  reader  of  Austin  will  come  t^>  recognize  that  there  is  more  in 
the  Junsprudencc  than  a  tiresome  dogmatism  and  a  piuchtd 
st3'le  of  writing.  In  the  same  way,  if  the  student  of  Rimian  law 
Carrie«  liis  kibtJius  a  little  fartlicr.  he  may  find  that  there  is  a  good 
deal  iniH-e  in  the  Institutes  of  Gaius  than  a  mere  dryasdust 
antiquarianism.  When  he  comes  to  the  Digest,  it  may  happen 
that,  after  a  hard  struggle  with  a  passage  from  Julian  tir  Afri- 
canus  (*' Afiicaui  lex,  ergo  dißicilis  ")  ur  Papiiiian,  he  will  greet 
with  no  small  pleasure  the  siglit  of  the  plain  five-lettered  name 
at  the  heail  of  the  next  excerpt,  well  knowing  that,  Avhatever  the 
point  to  Ix*  dealt  with,  he  will  be  sui*e  to  find  a  model  of  terse  and 
lucid  exj)(>sition.  He  may  then,  perhaps,  form  a  different  picture 
(if  nur  author — the  picture  of  a  kindly,  alert,  keen-faced  man, 
neat  and  tidy  iji  his  jjersoii  (was  it  not  he  who  eondeimicd  the 
practice  of  plunging  into  one's  subject  without  orderly  introduc- 
tion, ''illiHis,  ut  iUi  <lixerim,  luaniluLs  "  ?  Dig,  1.  2,  1),  quickly 
responnive  in  his  sympathies,  readily  appreeuitive  of  others' 
ilillicultie*) — the  picture»  in  a  word,  of  a  born  teacher.  May  it  not 
perhaps  1m»  that  this  is  a  truer  likeni^ss  of  '"Gaius  noster  "  than 
tlie  whimsicul  figure  of  Ihering's  smoke-dinuned  vision  I 
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Connection  with  Soptimiua  Severus. — The  full  name  of  this 
jurifit  appears  in  Justinian's  Code,  and  in  a  quotMion  (from 
Paulus)  in  the  same  emperor's  Digest,  as  /Emiliua  Papinianus. 
In  the  time  to  which  he  belonged  no  tnistwctrthy  iiiferenoe  as 
to  ancestry  can  be  drawTi  from  these  two  words.  There  is 
sufficient  evidence  to  show  that  he  was  a  lifelong  friend  of  the 
Emperor  Septimius  Severus,  with  whom,  according  to  one  stor>% 
he  was  connected  by  marriage,  through  Scvenis'  second  wife. 
An  interesting  connection,  if  true  :  for  this  was  that  famous  Julia 
on  whom  Gibbon  passes  such  a  warm,  and  questionable,  encomium 
at  the  beginning  c^f  his  sixth  chapter.  For  the  scandalous  part 
there  seems  to  be  little  authority  but  a  cock-and-bull  story 
retailed  by  the  onrnivorous  Dio ;  of  her  strange  half-Jewish 
beauty  and  imperious  ambition  we  have  some  rccoitl,  in  the 
likeness  on  the  empre88*s  coins  and  the  newly  assumed  title 
"  Domna  " — best  explained,  it  would  seem,  by  the  Uteral  *'  Lady." 
Papinian,  therefore,  may  quite  possibly  have  been  a  native  of 
Syria — ^the  empress  was  from  Emesa — and  come  as  a  provincial 
to  the  study  of  Roman  law.  To  this  effect  his  omission  of  the 
regular  style — diwis — for  deceased  emperors  has  been  remarketl, 
in  his  earlier  Qucestiones.  It  has  been  suggested  that  he  may 
have  been  at  one  time  a  lecturer  at  Berytua ;  and  on  his  whole 
career,  Monimsen  dubs  him  "  in  thought  and  speech  the  least 
Roman  of  the  Roman  jurista."  Possibly  we  may  credit  his 
S>Tian  origin  with  the  greater  kindliness  and  the  wider  humanity 
which  he  certairdy  does  seem  to  introduce  into  the  strait-laced 
logic  of  his  predecessors — such,  for  instance,  as  his  "leader," 
the  difficult  Cervidius  Scaevola.  Whether  actually  pupils  of 
Scaevola  or  not,  Severus  and  Papinian  are  stated  to  have  made 
their  debut  as  consulting  counsel  and  teachers  of  law  {profesato) 
under  the  auspices  of  this  jurist,  who  is  a  connecting-link  between 
those  of  the  Antonine  period  and  the  last  great  group — Papinian, 
Ulpian,  and  Paulus. 
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The  above  BtAtement  (of  Spartianus)  is  the  earliest  historical 
notice  of  Papinian,  whom  we  may  infer,  if  contemporary  with 
his  friend  the  future  emjx»rcr,  to  have  been  born  about 
A.D.  146.  For  a  late  fabrication  about  his  parentage  see  below 
(p.  21).  He  8ucceeded  SeveruB,  as  we  learn  from  the  same 
authority,  in  the  office  of  counsel  to  the  Fiscus — eometimee,  I 
think  rather  inaccurately,  translated  Privy  Purse.  It  is  not, 
however,  my  business  here  to  investigate  the  constitutional 
position  of  the  Fiscus  and  its  gradual  approximation  to,  or 
absorption  of,  the  State  Treasury.  The  spf^cific  office  of  advo- 
catvs  fisctj  which  probably  originated  under  Hiwlrian,  must  have 
had  a  largo  and  inci'ea.sing  sphere  of  operation  in  the  way  of 
claims  to  bona  datmiatorujti ,  txtcatUia,  and  caduca. 

We  next  find  Papinian  appearing — probably,  as  Karlowa 
suggests,  by  ap}K>intment  of  his  friend  Severus,  who  IxH-ame 
emperor  in  a.d.  193— in  the  position  of  magisler  libelhnim  or^ 
a  libpJlis.  Tliis  ofl&ce  had  no  doubt  very  largely  to  do,  aa  Momm- 
sen  shows,  with  petitions  for  admission  to  equestrian  or  sena- 
txjrial  rank,  and  the  investigation  of  sufhciency  of  mean«  in  tlie 
applicant.  One  is  tempted  to  translate  its  style  "Master  of 
petitions,"  and  to  think  of  our  ovm  old  CVjurt  of  Requests.  But 
it  must  be  remembered  that  the  word  lihelhts  was  one  of  very 
wide  signification,  covering,  it  would  seem,  almost  any  application 
to  the  em]x*ror  either  from  private  j)crHons  or  magistrates. 

Drafting  of  tho  Imperial  Rescripts:  ''Proefeotua  Frsetorio.'* — 
Dr.  Roby,  who  usee  the  style  "  Master  of  Petitions,"  indicates, 
however,  the  probable  influence  of  this  officer  upon  what  Mas 
practically  legislation,  in  adding  that  the  Imperial  rescripts  were 
framed  by  him.  The  one  which  is  actually  stated  to  have  be<^n 
delivered  "  under  Papijiian's  management  of  the  libeUi "  (Dig, 
20,  5,  12  fT.)  is  really  an  equitable  decision,  or  rather  rule,  in 
contract  law.  And  we  should  probably  not  be  far  out  in  attributr 
ing  to  the  vxagister  libelloruvx  a  considerable  part  of  the  fimct  ions 
of  our  early  chancellors  and  keepers  of  tho  Privy  Seal,  with  a 
practical  power  of  direct  legislation  which  those  officers  did  not 
possess. 

Finally — perhaps,  to  adopt  anctther  suggestion  of  Karlowa. 
upon  the  fall  of  Plautianus,  a.d.  203 — ^Papinian  was  raised  to 
the  poeition  of  Prcejecius  PrceUvfio  (GJeneral  of  the  Guard),  whicli 
he  retained  till  his  death,  or  at  least  till  the  accession  of  Caracalla 
in  211.    Whether  his  predecessor  shared  this  office  witli  col- 
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leagues  or  not,  Papinian  would  seem  to  have  held  it  alone.  Its 
original  military  character,  though  still  suhBisting,  had  un- 
doubtedly by  thiiji  time  become  subordinate  or  overshadowed 
by  a  supreme  civil  and  criininal  jurisdiction,  which  its  holder 
had  acquired  as  the  personal  representative  or  delegate  of  the 
emptTor. 

With  the  criminal  law  of  the  Konian  Empire  I  am  not  now  so 
much  conw^mt'd  iis  with  the  civil  law  aiul  its  various  niotliods  of 
development.  One  af  these  is  to  be  found  in  the  judicial  de- 
cimoTUi  of  tlic  eiu]M:!rur  or  Iüh  delegate,  and  the  general  rulos  often 
coupled  with  them.  A  good  instance  of  this  supreme  jurisdiction 
— or  practically  of  legislation  (for  the  ca.s©  seems  to  be  a  hypo- 
thetical one,  of  the  Jolm  Doe  and  Richard  lloe  kind) — *)ccur8  in 
the  interpretation  of  a  draft  liond  brought  before  Papinian  in 
his  Court  as  Pra»fcct  of  the  Prsetoriuna  (Dig.  12,  1,  40), 

The  '*  QuoBstiones  "  and  '*RoBponsa." — But  a  more  remark- 
able feature  in  the  development  of  Roman  civil  law,  and  one  with 
which  Papinian  waa  particularly  connected,  conaiatB  of  the 
ojnnions  given  b^^  licensed  or  paterUed  jm-ists,  whether  in  the 
consulting-cFiaml>er,  the  lecture-room,  or  the  textbook.  It  is  of 
this  mode  of  development  that  I  propose  to  speak  more  especially 
in  what  follows. 

The  works  of  Papinian  coming  under  this  head  are  mainly  his 
Quucsiion^s  and  Resixjtisa.  The  QutB&tiones  sliow  in  the  first  book 
some  sign  of  that  early,  perhaps  provincial,  st^ie  above  referred 
to,  and  may  have  l^een  written  before  Severus'  accession  ;  but 
the  greater  part  of  the  work — e.g.,  Books  17-37 — obviously 
belongs  to  the  sole  reign  of  tliat  emperor  (a.D.  193-198).  The 
Respofisa  possibly  begin  under  the  joint  reign  of  Sevenis  and 
C^racalla  (198-211),  but  from  Book  4  4>nward  they  are  later  than 
A.D.  206,  a  constitution  of  which  year  is  therein  discussed 
(Dig.  24.  1,  32  pr.y  16) ;  and  the  last  five  books  (15-19)  may  have 
I.een  written  in  the  jxjriod  between  the  deatli  of  Sevei-us  (Feb- 
ruary 4th,  211)  and  that  of  PapiniaJi  himself  in  the  early  part 
of  the  following  year. 

Murder  of  Papinian  by  Caracalla. — 'A  certain  amount  of 
somewhat  contradictor^^  legend  seems  to  have  collectod  romid 
the  execution,  or  rather  murder,  of  Papinian  by  Caracalla,  but 
the  main  facts  are  fairl}'  ostabhahed.  He  accompanietl  Sevcrus 
to  Britain,  where  ho  evithnitly  became  aware  of  an  attempt 
made  by  Caracalla  to  murder  the  emperor  his  father,  though  the 
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language  used  by  the  latter  does  not,  as  I  agree  with  Br.  Roby, 
amount  to  any  imputation  on  the  loyalty  of  Papinian  himself, 
I  need  not  give  Dio*B  story  (1.  76,  c.  14),  in  which  the  aged  SeveruB 
iß  made  to  play  the  part  of  the  Admirable  Crichton  to  his  un- 
worthy son,  who  does  not,  however,  copy  or  anticipate  the  young 
Mnntunn  prince.  It  is  perhaps  worth  remarking,  by  the  way, 
that  Zonaras,  in  his  version  of  the  story  of  Dio  (1.  12,  o.  10), 
written  in  the  twelfth  oenturj'  a.D.,  gives  the  name  of  the  Prtefcct 
as  Papianns,  thus  furnishing  a  confirmation,  which  I  do  not 
remember  to  have  seen  noticeti  before,  of  the  view  now  generally 
taken,  upon  the  style  of  the  Burgundian  law-book,  Papiani  Liber 
Eesponaonim  (sec  Savigny,  Gesch.,  ii.,  chap.  vii. ;  Brunner, 
Deutsche  RedUsgesch.,  i.  356-357,  etc.). 

SeveruB  died  and  waa  buried,  as  Yorksliiremen  hold,  at  York, 
in  that  mound  which  I  have  had  pointed  out  to  me,  when  a  boy, 
under  the  odd  title  of  Saint  Stwr^rus'  [sic)  hill.  Then  broke  out 
at  onoe  the  hatred  of  the  brothers,  or  perhaps  half-brothers 
(Spartianus,  Severus,  20.  21  ;  Geta,  1) — at  any  rate,  the  hatred 
of  Caracalla  for  Geta — against  which  their  father  had  uttered 
his  last  warning  (Dio,  1.  76,  c.  21),  and  which  had  been  suppressed 
or  ignored  under  the  wise  management  of  the  empress  (st>e  the 
interesting  coins  in  Cohen *s  Mommies^  iv.  100).  For  the  pictur- 
esque details  of  their  return  to  Rome,  I  must  refer  again  to  the 
BLxth  chapter  of  Gibbon,  who  gives  them  in  full  from  Herodianus. 
The  end  of  the  story  is  the  murder  of  Geta  in  his  mother  Julia's 
armfi  (Dio,  L  77,  oc,  1,  2),  shortly  followed  by  that  of  Papinian, 
wlio  ha<l  been  dismissed  at  the  beginning  of  the  reign,  and  was 
despatched  by  the  blow  of  an  axe.  According  to  one  account, 
aft'er  a  hypocntical  show  of  friendship  towards  him  by  Caracalla 
(Spartianus,  Caracalla,  c.  3),  Papinian's  son,  a  Quaestor,  was  put 
to  ileath  at  the  same  time,  a  fact  which  may  possibly  have  con- 
tributed some  part  of  Pancirolli's  story,  given  below. 

Whether  the  great  jurist  was  killed  as  an  adherent  of  Geta, 
or  because  he  refused  t-o  defend  the  fratricide ;  whether  he  met 
his  fate  as  one  would  expect,  in  silence,  or,  as  Spartianus  says, 
forecasting  a  similar  end  to  his  murderer ;  what  truth  or  point 
then*  is  in  Caracalla's  reported  speech  that  the  stmrd,  not  the 
ax€y  had  been  the  proper  instnunent  of  execution — all  this  is 
matter  of  little  concern  to  the  present  inquiry  (Simrtianus, 
Severus,  c.  21 ;  Caracalla,  cc.  4,  8  ;  Dio,  L  77,  c.  4).  It  may,  how- 
ever, bo  worth  note  to  remark  that  the  famous  constitution  of 
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Caracalla,  by  which  all  froebom  persons  in  tho  orbis  RomantiS 
were  marie  Roman  citizens  (wrongly  attributed  in  Nov.  78,  5,  to 
Antuninias  Pius),  appcjars  from  Dio  (1.  77,  c.  9)  to  belong  to  this 
year,  and  not  to  be  due  to  the  foresight  of  any  jurist  or  politician, 
but  to  the  craft  of  a  tyrant,  wishful  partly  to  palliate  his  evil 
deeds  by  an  ostensibly  popular  measure,  partly  to  incre-asc  his 
revenue  by  the  subjection  of  a  large  number  of  people  to  taxation 
frt>m  which  they  were  previously  free. 

PanciroUi  (De  Claris  Legum  Inlerprelibus,  i.  55)  give«  a  strange 
story  of  a  silver  urn  found  in  the  early  part  of  tho  fifteenth  cen- 
tury at  Rome,  purporting  to  contain  the  ashts  of  Papinian,  and 
to  have  been  dedicated  to  his  memory  by  his  father  and  mother, 
Papinianus  Hostilius  and  Eugenia  Gracilis — the  old,  contrary 
to  the  natural  order,  mourning  for  the  young.  Papinian  is 
Etccordinglj'  made  to  die  at  the  age  of  thirty-six — ^n  age  abso- 
lutely irreconcilable  with  the  facts  of  his  life  as  preserved  by 
contemporary,  or  almost  contemporarj',  liistorians.  Tlie  story, 
therefore,  is  not  even  hen  trovata,  and  only  shows  the  sjKicial 
interest  felt  at  the  Renaissance  in  this  great  jurist.  A  forged 
urn  may  quite  possibly  exist  in  some  collection,  but  I  have  not 
had  leisure  to  trace  it.  The  names  of  tlie  parental  are  most 
probably  pure  invention.  For  the  possible  suggestion  of  part 
of  this  story  by  the  death  of  the  younger  Papioiau,  see  above. 

Papinian'e  Pre-eminencB  aa  a  Jurist. — ^The  encomiums  passed 
on  Papinian  by  historians  of  the  time  are  very  high,  and  not 
quite  80  vague  as  in  other  cases.  He  is  the  "  asylum  of  right 
and  treasury'  of  legal  learning  "  (Spartianus,  Sevenis,  c.  21) ;  tho 
one  who  '*for  knowledge  and  exposition  of  the  laws  surpassed 
all  Roman  legislators  (sic  vo^jj^Oha-i)  before  him  or  after  him 
(Zosimus,  1,  9).  The  repeated  recognitions  of  his  sujJeriority 
over  his  peers  by  Justinian  are,  no  doubt,  attributablt;  partly 
to  the  pre-eminence  accorded  Papinian  in  the  Law  of  Otations 
(see  below) :  this  latter  is,  however,  in  itst^f  the  strongest  U^sti- 
mony.  Modern  writers  on  jurisprudence  and  legal  history  echo 
his  praises,  from  the  early  times  of  the  Kenais-saiicxi  to  tlie  present 
day.  But  I  onl^^  ^vi8ll  here  to  call  attention  to  one  particular 
characteristic  of  Papinian,  which  is  especially  remarked  by  some 
of  the  latest  autliorities  (e.g.  Karlowa,  BecJUsgesch.,  i.  736 ; 
Kriiger,  Sources,  French  translation,  265 ;  Sohm,  English  trans- 
lation, 2nd  ed.,  p.  103). 

Papinian 's  special  greatness,  it  is  observed, lies  in  his  application 
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of  theory.  He  t^^achBS  largely  by  concrete  oafiee,  but  he  ever 
strives  to  view  the  individual  ca«e  with  reference  to  its  governing 
priiK'i])!«.  His  cfmolnsions  are,  comparatively,  very  little  en- 
cumbered v.iih  particular  circumstances,  but  are  stated,  as  far 
as  poBsible,  in  an  abstract  and  general  form,  etc.,  etc. 

Now,  this  characteristic,  though  pre-eminent  in  Papinian,  is 
more  or  less  shared  by  all  the  great  jurists  of  the  Digest.  It  has 
to  do  with  a  peculiar,  and,  to  my  mind,  a  very  advantageous, 
motlc  of  development  in  Honian  civil  law^ — -a  mode  of  tlevcloj)- 
ment  which,  as  it  is  distinctly  comiected  with  the  autluiritative 
licenßiiig  or  lyateniing  of  certain  jurists,  is  best  considered  by  a 
brief  view  of  that  difficult  and  interesting  subject.  It  is  not 
impossible  that  a  system  to  which  the  Roman  law  owi'd  mucli 
of  its  merit  might  have  some  lesson  for  us  even  at  the  present 
day.  And  aHhough  many  points  in  its  earlier  liiBii»ry  are,  and 
will  probably  continue  to  be,  matter  of  dispute,  that  to  which  I 
particularly  wish  to  draw  attenticm  is  an  asoertaiued  fact,  for 
at  least  as  early  as  the  time  of  Papinian.^ 

Tho  **  Prudentes "  and  their  Hypothetical  Casos. — Tho 
pmdena  of  Roman  law  does  not  exactly  correspond  with  any  one 
of  ifitr  recognized  professional  men.  He  was  not  a  pleader,  but 
rather  combined  the  character  uf  solicitor  with  that  of  equity 
draughtsman  and  conveyancing  counsel,  being  consulted  at  his 
own  house  both  by  clients  directly  and  by  their  qxUroni,  or  pubUc 
pleaders.  To  these  fimetione  many,  probably  among  the  most 
act  ive  and  able  prudatt^,  added  that  of  giving  yvMic  instruction 
in  law.  They  offered  their  service«  and  leisure,  to  quf»te  Pom- 
ponius'  expression,  as  much  to  learners  as  to  clients.  Thus, 
although  their  resjxynsa  were  no  doubt  originally  deHvered  with 
regard  to  points  actually  in  litigation,  there  naturally  arose  that 
framing  or  putting  of  hyjiotheikal  cm^eB  to  which  Sir  Henry  Maine 
justly  attributed,  as  a  consequence,  a  special  development  of 
general  rules  or  principlea  (see  the  latter  part  of  chap.  ii.  in 
Aftcient  Law). 

This  form  of  development  may  also  be  inferred  on  other  grounds, 
partly  philological,  partly  based  on  what  we  know  (»f  early  prac- 
tice, and  partly  on  the  sadly  scanty  accounts  given  by  Pomponius 

1  On  tho  authorities  for  much  of  tho  following  matter  I  muafc  rofor  to 
Part  II.  cliap.  ix.  of  my  own  work,  Pmciicul  Juri^prudcjicc,  from  which  moat 
of  this  mal  tor  i»  takoo,  with  tjuoh  roviaiou  aa  ha»  boou  augg^lod  by  later 
roadiiiL'.  Rofereiico  is  alao  mad«  from  time  to  timo  to  tho  ßoctäons  of  Pom- 
ponius Enchiridiura,  Digest.  1,  2,  2,  which  is  our  main  authority  on 
subjooU 
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and  öaius,  writing  under  Hadrian  or  shortly  after,  of  a  very  im- 
portant accession  of  influence  to  some»  at  least,  among  the  body 
of  prudentes.  During  the  repubhc  the  imidentes  were  simply 
teaohers,  textbook  writers,  or  chamber  counsel,  without  the 
necessity  of  any  "call"  or  diploma.  The  profession  was  open 
to  all  who  had  confidence  in  their  acquirements  ;  they  had  no 
ofBcial  position,  and  their  opinions,  in  actual  cases,  were  not 
binding  on  the  judge,  to  whom  they  were  conmiunicated  by  the 
prudtns  or  quoted  by  the  litigant.  These  communications  had 
the  practical  weight  of  their  author's  reputation — no  more. 
Such,  at  least,  was  the  state  of  things  in  the  later  republican 
Konian  law.  At  an  earUer  time,  it  is  held  by  some  tluU  tlio 
Pontiffs,  or  one  of  their  number  appointed  for  the  year,  had  the 
jK)wer  of  delivering  opinions  which  were  binding  on  the  judex. 
But  tills  is  extremely  <l<>ubtful,  and  it  is  more  in  accordance, 
both  with  a  'priori  probabilit}'  and  the  general  testimony  of  our 
only  authority,  Pomponius,  to  regard  the  measure  of  which  I 
have  next  to  Bj>eak  as  no  revival  of  an  old  principle,  but  the 
introduction  of  a  new  one  by  Augustus. 

The  Emperor  Augustus  and  Licensed  "Prudente8."^It  was 
by  no  means  to  the  interest  of  that  astute  sovereign  to  leave 
entirely  out  of  his  own  hands  the  iniluiMice  exercised  by  leading 
prudentes  upon  the  development  of  Roman  civil  law.  Such 
influence  was  undoubt^nily  very  great,  operating  througli  the 
current  administration  of  justice,  and  its  resultant  rules  of 
practice  crystallized  from  time  to  time  in  the  Praetor's  edict ; 
although,  as  has  l>een  said,  the  opinion  of  the  prudens  on  an 
actual  case  was  not  binding  on  the  judex.  It  was  most  probably 
with  a  view  of  exercising  some  control  over  this  influence  that 
Augustus,  ostensibly  '*  in  order  to  enhance  the  influence  of  the 
unwritten  law/'  directed  '*  that  prudentes  should  give  responsa 
on  hiß  (the  emperor's)  authority  or  guarantee  " — which  naturally 
became  a  subject  of  petition,  as  matter  of  privilege  (Pomponius, 
§  40).  Much  question  has  bei^n  raised  as  to  whether  the  intention 
was  henceforth  to  prohibit  unofficial  respoitaa  (that  is,  In  actual 
cases)  or  merely  to  give  spt^ial  weight — niost  probably  a  bintlijig 
character  on  the  jvdex — to  official  ones.  The  latter  is  my  own 
view,  which  seems  to  me  somewhat  confirmed  by  the  subse- 
quently professed  intention  of  the  tlespot  Caligula  to  prohibit 
anymi-t  from  giving  a  respotieum  but  himself  (see  below.  I 
have   adopted    what   I   believe   to   be  the  better  readmg,    in 
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Suetoaiua,    Cul.    c.    34,    ''  no   qui    rospondere    possint    prseter 
ouni  "). 

After  the  institution  of  these  Hcensi'd  or  patented  juriste,  their 
res'ponsa  were  regularly  deUvered  under  their  seal,  not,  of  course, 
to  conceal  the  opinion  from  their  consulter — 1  avoid  the  word 
client,  more  properly  expressing  the  relation  to  a  palrontts — ^but 
to  accredit  it  as  coining  from  the  particular  counsel.  On  the 
manner  of  quoting  coimsi^l's  opinion  wliich  previously  obtained 
there  is  some  difficulty  in  the  interpretation  of  Pomponius  (§  49). 
1  still  venture  to  hold,  a.s  against  Dr.  Roby  (hitroduction  to  Digest^ 
102),  that  the  ipai  spoken  of  are  the  coiwulkrs,  not  the  prvderUes  ; 
but,  whoever  it  waa  that  originally  communicated  the  opijiion 
to  the  judex,  it  is  clear  that  he  received  it  from  the  patented 
comiKel  under  tlie  latter'«  offieial  seal. 

Whether,  again,  the  celebrated  Masurius  Sabinus  was  the  very 
firsts  or  the  first  of  equeBtrian  rank,  to  receive  tho  new  distinc- 
tion, and  at  what  exact  time  he  received  it,  are  matters  immaterial 
to  the  present  subjeet.  I  retain  my  opinion,  in  K]>ite  of  Momm- 
sen*s  suggested  emendation  of  Digest,  1,  2,  2,  48,  that  Sabinus 
was  the  actual  firtit,  and  that  the  difficulties  about  his  appoint- 
ment by  Tiberius  may  be  solved  by  supposing  the  ap}>ointment 
to  have  taken  place  about  a.D.  12-14  (see  FraclicalJurispmdeticet 
p.  295). 

For  some  time  it  would  not  appear  that  tlie  privilege  respondendi 
ex  auctoiilate  pri7icipis  was  granted  very  widely.  The  threat  of 
the  Emi)cror  Cahgida  seems  to  refer  to  a  class,  but  the  class  is 
probably  that  of  consulting  counsel  in  general. 

The  Authority  of  the  "Besponsa":  Hadrian's  Bescrlpt. — 
In  the  reign  of  Hadrian,  however,  the  number  of  the  hcensed 
prudenles  was  most  probably  increase«]  and  the  authority  of  their 
res'}x)fisa  more  clearly  defined.  The  former  point  seems  to  me 
fairly  deduciblc  from  the  somewhat  obscure  jocosity  of  the 
emperors  reply,  to  a  request  by  men  who  had  held  the  office  of 
Prrotor,  that  they  might  l>e  allowed  the  right  of  response.  This 
must  clearly  mean  the  licensed  or  patented  position,  whether 
tliat  excluded  the  old  practice  or  not.  The  reply,  as  reportc-d 
by  Pomponius  (§  40),  was  ''  that  the  position  of  adviser  was  not 
generally  asked  for,  but  volunteered,  and  that  the  emperor  wae 
only  too  well  pleased  if  anyone  had  sufficient  confidence  in  his 
own  powers  to  train  hiuLself  to  advise  tlu^  public." 

Whatever  may  be  the  precise  meaning  of  this  speech,  a  plurality 
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of  LioeiiMil  oounm*l  is  clearly  poHtulaicd  in  an  actual  rescript  of 
Hadrian  cited  by  Gaius  (i.  7)  as  to  the  juridical  effect  of  opinions 
delivered  by  jurists  to  whom  the  enijK^ror  lias  granted  the  jtis 
res'pondendi.  If  they  all  agree,  such  coininon  opinion  is  to  have 
the  force  of  statute  ;  if  they  tliffer,  tlie  judex  may  follow  which 
he  pleases. 

We  have  not,  unfortunately,  the  ipsis^iniu  verba  of  this  rescript, 
and  it  is  quite  allowable,  on  our  information,  to  maintain  that 
the  powers  which  Hadrian  originally  intended  to  confer,  or  con- 
firm, were  simply  judicative,  or  practically  judicative,  on  actual 
cases  for  which  the  licensed  jurists  had  been  consult^*d. 

The  Testimony  of  Gaius. — On  the  other  hand  we  have,  in  (he 
first  book  of  Gaius,  written  after  the  death  (a.d.  138)  of  Hadrian 
(who  is  called  divus  in  the  passage  referred  to),  and  possibly,  as 
some  think,  published  aft«r  the  death  of  Pius  (a.d.  1Ö1),  other 
testimony,  of  rather  a  significant  character,  as  to  the  ultimate 
effect  and  the  probable  form  of  the  respon^ia  in  question.     Hero 
we  are  told  that  they  are  among  the  permanent  rules  of  law  of 
the  Roman  people  ;  they  are  the  seiüentim  et  opinimies  of  men  who 
had  a  definite  permission  jura  condere  (Graius,  1 .  2,  7).  This  curious 
phrase  is  often  explained  with  reference  simply  to  the  time  of 
Hadrian  (of  whose  rescript  it  probably  formed  no  part)  or  that  of 
Gaius.     As  a  matter  of  fact  it  descended  from  republican  times. 
We  find  it,  for  instance,  in  Plautus'  Ejndicvs{3,  4,  89,  90),  written 
shortly  after  195  B.c;     The  second  old  man  of  the  play — a  wise- 
acre after  the  style  of  our  own  Pulonius — has  the  name  of  being 
omnium  hgitm  atque  jurum  ßäor  {el)  comlUorr     Condere  ''  lieges  " 
is,  of  course,  predicated  oidy  in  joke,  of  a  private  individual ; 
condere  jura  was,  as  we  shall  see  from  another  passage  of  Gaius 
(4,  30),  a  recognized  function  uf  the  prudena  in  the  system  of  the 
U^is  acliones.    It  is  clear,  not  only  from  the  natural  meaning  of 
the  words,  but  from  the  manner  in  which  they  are  used,  by 
Plautus  here  and  elsewhere,  and  by  Gaius,  that  the  phrase  does 
not  mean,  as  Austit»  and  many  laU^r  and  better  authorities  take 
it  to  mean,  judicial  decision^,  but  some  work  of  non-judicial 
prudenies.     It  would  also  appear  that  jura  must  mean  something 
more  than  an  isolated  opinion  delivered  on,  and  confined  to,  a 
particular  case.     I  axlhere,  therefore,  to  my  view,  previously  ex- 
pressed in  my  Practical  Jurisprudence^  that  the  prudens  spoken 
of  as  jurum  eonditor  is  so  spoken  of  as  framing  stalernenis  or 
niaxims  of  non-siatiUory  law — law,  that  is,  of  custom  or  practice. 
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The  stage  of  legal  j)rooeeding8  at  which  these  pira  wore  employed, 
and  their  authority  when  bo  employed,  varied  for  the  time  of  the 
l^jis  actione^,  for  that  of  the  formulary  syst<^ni,  and  for  that  of 
the  later  empire,  but  their  matter  and  form  were  probably 
determined  by  their  earliest  usage. 

The  *'  Legis  Aotionea  "  :  Statement  of  General  Principles. — 
There  are,  us.  ia  well  known,  Buch  deplorable  laciims  in  our  frag- 
mentary information  sa  to  the  legis  actioties,  that  some  stages  of 
the  procedure  must  be  matter  of  inference,  to  be  based,  of 
course,  on  common  sens©  and  what  seems  obvious  necessity. 
As  one  of  these  inferences,  I  myself  hold,  with  a  fair  number  of 
good  authorities,  that  imder  the  old  system,  except  in  the  legis 
actio  per  conidiclknievi^  there  inay  have  been  in  all,  and  must  have 
been  in  some  cases,  a  brief  statement  as  to  the  specific  Idnd  or 
ground  of  claim,  made  before  Ifte.  hUhgistraie  (m  jure),  partly  to 
enable  him  to  decide  broadly  whether  this  claim  came  >\nthin  the 
law  or  not,  partly  to  constitute  some  degree  of  definiteness  in 
the  reference  to  the  judex,  arbiter,  or  centumviri.  These  state- 
ments I  take  to  be  the  jura,  or  rather  the  raison  d'etre  of  the 
jura,  spoken  of  by  Gaius  in  4,  30,  where  he  speaks  of  the  nimia 
subiUiiaa  eorum  qui  taiic  jura  cwuHderuM.  They  were  brief 
allegations  of  legal  principle,  ba^^d,  no  doubt,  as  far  as  pos&iblo 
upon  a  statutory  text,  but  also  often,  no  doubt,  including  stAtc- 
ments  of  law  never  embodied  in  statute,  and  sometimes  hifer- 
ences  or  generalizations  riitindy  now.  These  were  the  subject- 
matter  of  legis  actiones  meaning  what  3fuirhead  terms  "  specific 
actions,"  as  distinguished  from  legis  ariifmeji  meaning  generic 
modes  of  pleading — -those  specific  actiones  which  Sex,  -EUus,  in 
liis  Tripertita  (Pomponius,  §  38),  and  other  conditores  jurum 
endeavoured,  by  more  and  more  ingenious  refinements,  to  adapt 
to  new  requirements  less  and  ieöB  capable  of  being  brought  under 
the  rigid  old  law. 

How  liazardoiis  became  these  subtle  statements  of  law,  as  the 
opening  claim,  made  orally  and  irrevocably  by  the  party  or  his 
putronm,  bt^fore  the  Magistrate  ;  how  they  came  to  be  superseded 
by  s|x<*ial  statements  of  the  case  [verba  cvncepia),  capable  ot 
ameiKiment  and  iniitiuvl  settlemeitt  in  jure  in  tlie  Magistrates* 
Court  before  they  wore  sent  down  to  the  jvdex  ;  how,  in  fine, 
the  legis  actiones  were  replaced  by  the  fornuilary  system,  it  is 
not  my  business  here  to  tell.  My  object  is  simply  to  point  out 
a  natural  meaning  of  cotidere  jura,  which  is  accomitable  for  in 
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the  early  system  of  procedure,  and  was  presuniably  retained  iii 
the  later.  For  there  is  no  reason  to  believe  that  this  "  statenient 
of  general  principles,"  which  is  properly  indicated  by  the  phrase, 
ceased  to  be  emplnj'ecl  by  pntdetite^  under  the  formulaiy  system, 
•whether  in  the  building  up  of  the  reference  to  the  judex  or  in  the 
opinion  read  to  him  at  the  hearing  ;  while  it  was  equally  or  more 
applicable,  as  we  see  from  the  evidence  of  extajit  writings,  to 
the  practice  of  the  legal  teacher  instructing  his  pupils. 

Dual  Capacity  of  the  •'  Prudens  " :  Counsel  and  Teacher. — In 
fact,  when  considering  their  answers  or  opinions,  we  nuist  never 
lose  sight  of  the  double  capacity  filled  by  almost  every  prudens  of 
eminence  in  tlie  later  repubhcan  and  early  imperial  times,  At 
first  perhaps  only  a  coneidting  counsel,  he  gradually  became, 
almost  more  conspicuously,  a  teacher  of  law.  His  opinions  were 
delivered,  not  only  upon  cases  coming  before  the  Courts,  but  upon 
questions  raised  in  the  Schools.  And  from  this  double  position 
we  find,  as  we  might  exx)ect,  in  all  his  dicta,  even  where  opinions 
are  given  on  a  case  and  in  no  way  syst^^matizcd  into  an  educational 
work,  a  generaliii/  and  an  endeavour  to  lay  down  jmnctples  which 
iß  as  far  as  possible  removed  from  the  guai'ded  barrenness  of  some 
English  judgments  (of  all  good  judgments  as  represented  by 
Austin)  or  a  modem  counsel's  opinion. 

This  characteristic  has  been  specially  reamrkod,  as  we  saw 
above,  in  the  instance»  of  Papinian  ;  but  the  same  treatment,  by 
other  leading  jurists,  of  cases  whether  actual  or  hypothetical, 
is  very  obvious  in  the  numerous  Res]X)ihsa,  Ojnniofies,  Di8}mta- 
iioiies,  QucestimieSj  etc.,  of  the  Digest — where,  of  course,  the  fact 
that  all  were  ultimately  turned  into  so  many  leges  by  Justinian 
makes  no  difference  in  the  original  eharacter  of  the  extracts 
themselves. 

Form  of  "Responsa*'  as  General  Maxims:  Their  Qrowing 
Authority. — With  regard,  then,  to  form,  it  is  probable  that  the 
views  even  of  contemporary  jm-ists,  consulted  on  an  actual  case 
sub  judice,  were  stated  rather  in  the  shape  of  general  maxims. 
Wilh  regard  to  ultimate  effect,  it  seems  likely  that,  even  in  Gaius's 
time,  the  coniliii^  contemplated  by  him  was  possibly  one  between 
maxims  delivered  at  different  times  and  cited  to  the  pidex  for 
some  case  \o  which  they  ha<l  no  original  reference.  The  sentefUim 
et  opinione«  had  assimied,  in  practice  if  not  by  legislative  sanc- 
tion, a  persistent  authority,  which  in  time  commimicated  itself 
to  other  senierUim  and  opiniones,  never  connected  with  actual 
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cases  at  all.  For,  by  tliu  date  of  Oonstantine,  it  is  certain  that 
such  authority  was  enjoyed,  not  only  by  respotisa  to  consultationH 
or  inquiriee,  but  by  tho  workü  in  general  of  some  at  least  among 
the  licensed  jui-ists,  tliat  order  having  abased  to  exist  for  nigh 
upon  a  hundred  years.  Hence  it  it>  that  we  find,  in  Justinian's 
Digest,  so  large  an  anioiuit  of  matter  quoted  from  treatises — 
dogmatical,  institutional,  or  exegetical — which  are  pure  text- 
book law  :  general  pn:)positionB  not  in  the  least  resembling 
individual  proeedentti,  whether  actual  or  hypothetical,  nor  like 
answers  to  jjarticidar  questions.  1  need  not  do  more  than  refer 
to  the  unreasonable  manner  in  wliich  the«e  gejieral  propositions 
are  questioned  or  condemned  by  Austin  (Lect.  37  ;  see  Praciical 
Jurisprudence,  p.  299),  who  forces  them  into  his  hidebound  con- 
ception of  case  law. 

It  is  not  my  purpose,  either,  to  enter  here  into  the  subject  of 
precedents  proper,  in  Roman  law — into  the  influence,  that  is, 
which  a  particular  judgrnent  has,  as  in  our  law,  upon  similar 
suljeequent  cases.  In  spite  of  the  oft-quoted  parage  in  Cicero's 
Topica  {5,  28),  I  venture  to  question  whetlier  res  judicata  had 
ever  the  exact  meaning  of  an  individual  precedent.  In  the  case 
of  decisions,  indeed,  by  tho  empei*or,  or  the  person  to  whom  his 
supreme  jurisdiction  was  delegated,  a  special  principle  of  prece- 
dents 11X18  recognised,  but  mth  oonsiderablc  variation,  during  tho 
legislative  period  from  Hatlrian — possibly  from  the  beginning  of 
tlie  empire — -to  Juetiniaii.  It  w^as  distinctly  abandoneti  in  a 
constitution  of  Arcadius  and  Honorius,  A.D.  398  (Cod,  Theod. 
1,  2,  11),  but  finally  recognized  by  Justinian  in  his  Code  (1,  14, 
12pr.)  A.D.  529. 

Conflicts  of  Opinion  and  the  "Lex  Citationum'*  of  Theo- 
dosiuB.— The  remaining  history  of  the  sentenlice  et  opiniones 
prudenlium  is  short  and  fairly  clear  :  it  contains,  moreover,  an 
interesting  recognition  of  the  superior  merits  of  Papiuian.  The 
unanimity  of  opinions  wliich  had  been  required  by  Hadrian,  for 
binding  effect,  naturally  became  more  and  more  rare  as  the  num- 
ber of  such  opinions  increased.  Accordingly,  we  find  Constantino 
(in  A.D.  321,  327)  complaining  of  the  never-ending  cmüeniiotiea 
prudenlium — the  authors  mentioned  being  long  dead — abrogating 
the  notes  of  Paulus  and  Ulpian  upon  Papiruan,  but  subsequently 
confirming  all  the  writings  of  Paulus.  These  constitutions  of 
Constantine  were  followed  a  hundred  years  later  by  the  so-called 
Lex  Cüaitonum  (a  late  designation)  of  Theodosius  II.  and  Valen- 
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tiniaii  III.  (a.d.  426).  I  give  the  main  upshot  of  this  enactment, 
avoiding  its  special  difficulties.  It  confirms  the  entire  writings 
of  Papinian,  Paulus,  Ulpian,  Modestiiius,  and  ftaius,  expressly 
giving  the  last-named  author  equal  authority  with  the  others. 
Validity  is,  at  the  same  time,  conferred  upon  the  writings  of  a 
number  of  authors  habitually  quoted  by  all  the  above-named 
five — among  whom,  we  may  remark,  is  included  Sabinus,  the 
first  licensed  'pntdens.  In  case  of  a  divergency  or  conflict, 
Papinian's  view  is  to  prevail  over  that  of  any  one,  but  not  tioo 
of  the  other  writ-ers  ;  the  comments  upon  him  being  again  formally 
deprivefl  of  weight,  though  an  absolute  authority  is  given  to  the 
"  Sentences  "  of  Paulus.  Where  two  jurists  equal  in  the  scale 
conflict,  the  judge  is,  of  course,  to  choose. 

This  law  is  specially  valuable  as  explaining  difficulties  which 
arise  out  of  the  list  of  authors  quoted  in  Justinian^s  Digest.  The 
collection  purports  to  be  made  from  the  books  of  those  old 
prudenies  to  whom  previous  emperors  had  given  authority  for 
compiling  and  interpreting  la^^^s  (coiisa'xbeiidaTum  tnterpre- 
ta/uiaruttique  kspim.  Const.  Deo  Auctore,  §  4). 

Whatever  condere  jura  originally  meant,  these  words  certainly 
indicate,  for  the  subject-matter  spoken  of,  generality  of  form 
and  subsisting  authority.  The  authorp  cited  ought  at  first  sight 
to  be  confined  to  the  authorized  or  licensed  prudentes.  They 
are,  in  fact,  quoted  as  early  as  Q.  Mucius  Scaevola,  who  died 
82  B.C.,  before  Augustus  was  born.  The  presence,  then,  of  this 
and  other  jurists  who  wrote  before  the  licensing  system  is  ao- 
coimted  for  by  their  quotcUmi  in  the  writings  of  the  five  principal 
or,  as  they  are  sometimes  called,  academic  authorities  specified 
in  the  Laws  of  Citations.  The  same  statute,  it  was  remarked, 
expressly  includes  Sabinus,  whom  we  sliould  have  expected  to 
appear  in  his  own  right.  This  gives  a  strong  reason  for  thinking 
that  the  opinions,  even  of  the  licenHc<l  jurists,  were  not  intended 
to  have  a  binding  force  as  precedents  or  general  rules  before  the 
time  of  Hadrian*«  rescript,  if  then. 

We  may  also  infer  from  the  language  of  the  Lex  Citationum 
that  Papinian,  Paulus,  Ulpian,  and  IVfodestinus  most  probably 
did,  and  Gaius  did  not,  belong  to  the  privileged  class. 

The  "  Digest  "  of  Justinian. ^The  objections  are  obvious  to 
such  a  mechanical  or  arithmetical  estimate  of  opinions  as  that 
above  de«cribed.  Justinian  aconrrlingly  cnn  verteil  all  the 
passages  which  he  embodied  in  his  Digest  into  some  many  ieges. 
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and  placed  them  on  an  indiscriminate  level  (Const.  Deo  Auctore, 
§  6).  Afl  this  was  to  be  henceforth  the  sole  book  of  reference, 
contradictions  were,  of  courw^  not  to  bo  admitted,  nor  obsolete 
matter  {ibid.,  §§  8,  10}— a  direction  only  imperfectly  carried  out. 
There  are,  it  must  be  admitted,  irreconcilable  contradictions  in 
the  Digest,  "which  can  by  no  sophistry  be  explained  away  ;  which, 
on  the  other  hand,  give  us,  as  marshalled  by  the  date  of  their 
cited  authors,  many  interesting  examples  of  the  gradual  develop- 
ment which  takes  platie  in  principles  of  practical  law. 

The  "  Foast "  of  Papinian. — One  last  word  as  to  Papinian. 
In  the  old  course  of  legal  study  which  obtained  dovm  to  the  time 
of  Justinian,  who  remodelled  it  in  accordance  with  his  own 
codification,  the  students  were  first  introduced  to  the  siM'cial 
reading  of  Papinian's  Eesponsa  in  their  third  year,  whence  these 
third-year  men  were  called  Papinianistm,  and  kept  a  feast  or  high 
day  in  honour  of  their  author  (Const,  Omnem,  §  4).  Justinian. 
in  order  to  retain  in  part  the  old  study  of  this  year,  and  to  kc*p 
alive  the  respect  due  to  that  great  name,  contrived  a  somewhat 
artificial  order  and  composition  of  the  Bot^ks  20,  21,  and  22,  with 
which  the  Umhilicvs,  or  central  part,  of  his  Digest  begins.  These 
bcK:)ks  are  acc<>rdingly  called  by  certain  an<mymous  annotators 
of  the  twelfth  and  fourteenth  centuries  (as  )>eing  imtead  of 
Papinian)  Anlipaplan  or  AiUipapin.  The  former  curious  cor- 
ruption of  the  name  has  been  mentioned  above  (p.  20).  It  is 
just  conceivable  that  the  further  one,  of  Fapin,  may  have  given 
rise  to  an  honoured  name  in  French  natiu-al  science.  Of  any 
cakmbmir  suggested  by  Denys  Papin's  best-known  invention  I 
am  innocent. 

The  Work  of  the  "  Prüden tes  "  :  Its  Juristic  Value. — ^Tho 
institution  of  licensed  prudentes  is  often  regarded  as  the  mere 
establish ment  of  a  high  court  of  civil  justice,  and  their  opinions 
as  practically  judgments  on  appeal  or  on  reserved  cases,  which 
no  doubt  they  often  were.  But,  if  I  am  right  in  the  view  here 
taken,  the  work  of  the  prudentes  from  an  earlier  period  than  that 
of  the  imperial  licence,  and  the  work  of  the  licensed  pryde.ntes 
afterwards,  was  something  more.  It  habitually  included — on 
principle,  not  as  a  mere  obiter  dictum. — some  amount  of  generali- 
zation, much  wider  than  Austin^s  rcUio  decidendi,  and,  moreover, 
directly  expressed  by  its  author — not  requiring  to  be  inferred 
or  extracted  by  the  laborious  processes  described  in  Austin's 
thirty-seventh  and  thirty-ninth  iectures. 
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The  advantage,  or  rather  the  necessity,  for  generalization  is 
only  too  apparent  for  ourselyes,  with  our  enormous  and  increasing 
mass  of  case  law.  This  is  no  doubt  done,  and  very  ably  done,  to 
some  extent  in  the  headings  of  our  yearly  Law  Reparis,  in  reviews, 
and  from  time  to  time  in  textbooks — the  increasing  consideration 
for  the  last  being  a  noticeable  feature  in  our  Courts.  Nor  are  our 
judges  now,  I  think,  so  averse  from  laying  down  general  rules 
or  delivering  themselves  of  general  maxims  as  they  used  to  be, 
and  as  they  are,  according  to  Austin,  in  duty  bound  to  be.  But 
the  reduction  of  that  most  important  branch  of  law  which  is 
continually  growing  out  of  the  practice  of  the  CJourts,  to  an 
amount  cognoactbley  to  use  Austin's  expression,  even  by  the  pro- 
fession, becomes  daily  farther  off  than  ever. 

With  all  dtie  appreciation  of  the  gradual  building  up  of  our  legal 
principles  and  the  historic  value  of  the  process,  one  cannot  but 
look  with  envy,  in  the  interest  of  general  utility,  on  Justinian's 
heroic  remedy — ^to  secure  once  for  aO,  at  whatever  cost,  an 
authoritative  Digest  of  our  present  case  law  and  make  a  clean 
sweep  of  the  past  cases.  Of  course,  case  law  must  continue  to 
go  on,  but  it  could  be  with  ease  subjected  to  a  periodic  authori- 
tative revision  and  reduction  to  the  form  of  general  rules. 

This,  far  more  than  the  mere  consolidation  of  Statutes,  seems 
to  me  the  one  chance  which  has  any  hopefulness  about  it,  of  the 
much-talked-of  Codification  of  Enghsh  Law  (see  generally 
Practical  Jurt8prudence,  Part  II.,  chap.  xvi.). 
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Political  Conditions  of  Ulpian's  Ago. — The  social  and  political 
cttiiditionH  of  the  age  in  which  Ulpian  livetl  seem  ill  mlapted  to 
the  growth  and  develi»pmeiit  of  a  great  legal  talent.  A  period  of 
Btahilily  and  tranqiiilhty,  in  which  the  supremacy  of  the  law  is 
Becure  and  the  »earch  for  truth  iindistracted  by  the  play  of 
violent,  elemental  pa^Rion»,  would  appear  indispenwiblo  for  the 
fruitful  pursuit  of  legal  as  of  other  kinds  of  knowledge.  Con- 
cerned aH  he  is  at  every  point  witli  question«  of  right  and  wrong 
in  human  conduct,  the  student  of  law  is  not  imlikely,  when 
pafi&ious  run  high,  to  swerve  from  the  strait  path  of  single- 
minded,  unbiassed  truth-seeking.  It  happens  often  enough,  in- 
deed— as  our  own  history  show» — that  great  lawyers  rise  to 
eminence  in  periods  of  storm  and  stress,  when  the  reign  of  the 
law  itself  is  imperilled.  But  the  truth  seems  to  bo  that  the  forces 
of  human  character  which  are  evoketl  on  such  occasions  as  these 
arc  the  forces  of  political  rather  than  of  specificiilly  legal 
instinct. 

The  period  covered  by  the  laet  part  of  the  second  and  the  early 
years  of  the  third  century  of  our  era  was  certainly  not  a  period  of 
tranquillity,  though,  on  the  other  hand,  it  cannot  be  said  that 
the  supremacy  of  the  law  was  seriously  in  danger.  It  is  true 
there  was  a  great  deal  of  lawlessness  "  in  high  places,"  and  within 
the  sphere  of  high  pohtical  intrigue  human  life  was  held  very 
cheap,  and  the  claims  of  justice  and  morahty  were  frequently  and 
flagrantly  ignored.  Nevertheless,  as  far  as  the  great  mass  of 
mankind  was  oonoemod,  the  strong  legal  machinery  of  the  Roman 
Empire  worked,  in  all  probabihty,  smootlily  and  efficiently.  Men 
bargained  and  sold,  let  and  hired,  managed  their  property  and 
made  their  wills,  under  the  full  protection  of  the  law,  and  of  a 
law  to  the  development  and  shaping  of  which  some  of  the  wisest 
minds  of  aU  ages  had  contributed,  and  were,  at  that  very  moment, 
still  contributing. 
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On  the  other  hand,  no  period  ever  had  lesa  claim  to  be  ranked 
tranquil     While  Ulpian  was  growing  to  manhood  (the  exact 
■year  of  his  birth  is  uncertain,  but  we  shall  probably  not  be  very 
wide  of  the  mark  if  we  assume  it  to  have  been  about  ad.  180), 
Septimiufi  Severus  was  Emperor  of  Rome  {a.d.  193-211).   He  had 
"waded  through  slaughter  to  a  throne,"  and  for  some  twenty 
years  he  succeeded  in  maintaining  lii»  supremacy  by  that  minister 
combination  of  shrewdness  and  cruelty  wliich,  in  such  times  as 
his,  is  apt  to  take  the  place  of  stat^^smanship.     During  all  these 
years  the  law  was  inflexibly  upheld,  and  justice  was  wisely  and 
impartially  administered.     But  when  Severus  dietl,  the  chaos 
which  he  had  f«>r(»seen  set  in.     The  hatred  which  hafl  smoulflered 
for  some  years  between  his  two  sons  Caracalla  and  (k'ta  burnt 
into  fidl  flame.     In  the  short,  fierce  struggle  which  ensued,  Cara- 
calla is  reported  to  have  caused  no  less  than  twenty  thousand 
persons  to  l>e  put  to  death  on  the  grounil  that  they  were  partisan?» 
of  Geta.    Such  was  the  reign  of  terror  that  no  one  (we  are  told 
by  Dion  Cassius)  ventured  to  utter  the  hated  name  of  Geta  in  t  he 
presence  of  the  Emperor  and  his  friends,  and  the  very  estates  of 
those  who  introduced  it  into  their  wills  were  ordered  to  be  con- 
fiscated.    Nor  did  the  murder  of  Geta  and  the  extirpation  of  liia 
adherents  apjiciise  tlie  fury  of  Caracalla.    From  the  capital  he 
turned  his  mad  frenzy  against  the  provinces.     "  Every  province," 
Gibbon  tells  us  (cap.  6),  '*  was  by  turns  the  scene  of  his  rapine 
and  cruelty.    The  senators,  compelled  by  fear  to  attend  his 
ci^pricious  motions,  were  obhged  to  provide  daily  entertainments 
at  an  immense  expense,  which  ho  abandoned  with  contempt  to 
hift  guarcJs.  .  .  .     The  most  wealthy  faruilies  were  ruined   by 
partial  fines  and  confiscations,  and  the  great  bo<ly  of  his  subjectfi 
oppreesed  by  ingenious  and  aggravated  taxes.     In  the  midst  of 
peace,  and  upon  the  slightest  provocation,  he  issued  his  com- 
mands at  Alexanriria  in  Egj'pt  for  a  general  massacre.     From  a 
secure  post  in  the  temple  of  Serapis  he  viewed  and  directed  the 
sla\ighter  of  many  thousanti  citizens,  as  well  as  strangers,  with- 
out  distinguishing  either  the    ntmiber  or   the    crime    of   the 
sufferers." 

Ulpian's  liiterary  Activity. — It  was  while  events  such  as  these 
were  taking  place,  while  "  a  monster  whose  life  disgraced  human 
nature"  was  at  the  head  of  the  Roman  Empire,  that  Ulpian 
composed  the  greater  part  of  his  legal  works.  Whether  {aa 
Rlommsen  thinks)  the  larger  portion  of  his  great  treatise  Ad 
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Edictnm  (in  eighty-three  books)  was  written  before  the  reign  of 
Caracalla,  or  whether  the  whole  of  it  was  written  during  that 
reign,'  it  is  certain  that  his  Htcrary  output  during  this  period  was 
enormous.  Besides  the  treatise  Ad  Edicivm,  we  nhould  probably 
assign  to  this  reign,  not  only  the  elaborate  commentarj'  on  the 
ins  civile  (in  fifty-one  boolcs)  known  as  the  Libri  ad  Sabinuvi,^ 
but  also  a  number  of  monographs  on  sundry  statutes,  treatises 
on  the  functions  of  the  different  magistrates,^  two  books  of 
Institutes,  and  other  works.* 

Early  Career. — ^There  woiild  be  nothing  very  exceptional  in  the 
spectacle  of  Ulpian's  quietly  composing  lengthy  treatises  on  legal 
subjects  while  Rome  wa«  (figuratively  speaking)  burning,  if  he 
had  been  by  temperament  a  student.  But  such  was  verj^  far 
from  being  the  case.  Throughout  his  life  he  wa«  in  close  touch 
with  political  affairs,  either  as  an  actual  participator  or,  at  any 
rate,  as  a  keeidy  interested  and  vigilant  observer.  He  appears 
for  the  first  time  in  public  life  at  a  comparatively  early  age.     In 

'  This  ia  the  work  the  oxoorpts  from  which  in  the  Digest  are  aUI^  to  be 
more  numoroua  than  tho  uxcerpU  from  all  tho  works  of  any  ot  hor  »inglo  juriBt. 

'  Tho  Sabinu»  roforrod  to  i«,  of  coureo,  the  famous  jxiriHt  T^fusuriuN  Sabinus 
(tho  Author  of  tho  Hbri  tres  iurifl  civilis),  who  livod  in  tho  roign  of  TiberiiiH. 
Lampridiufi.  ono  of  tboee  **  wrolohed,  untrustworthy  wrilor«  "  {aa  Puohta 
calla  them)  on  whom  we  ha%-o  to  fall  buck,  for  want  of  any  bottor.  for  much 
of  our  infonuation  conct^mine  this  wholo  jmriod,  confiwoR  him  with  a  friond 
of  Aloxandor  Sovorua  callod  Sabinus — a  charactoristic  pitnTO  of  ignorance 
and  Rli|)ähodno8S. 

^  Ono  of  those,  Dt  offirio  Procfm^uUs  liltri  X. — which  wa»  a  treatise  on  the 
criminal  law— dealt,  amongst  othor  ihingH.  with  tlio  penal  Ia^v8  then  in  force 
BgKinBt  the  Chri«tiaii8.  Il  is  oitrouioly  imlikoly  that  Ulpian,  whtwo  only 
busineu  wan  to  present  a  oomploto  account  of  tho  existmg  crimiimi  law, 
expnuHoii  nithor  approval  or  disapproval  uf  tho  {Msnal  stjilutos  in  qtiostion. 
MoHt  probably  ho  *'cArod  for  none  of  those  things."  apart  from  ihoir  loRal 
OKiioct.  Novortholoss  ho  cAmo  to  bo  rogardo<]  in  tho  jSIiddlo  Agoa  as  a 
Tonemont  enemy  of  tho  Chriatians.  Tho  charge  probikblv  originated  in  ft 
possago  in  tho  /im/iVh/iotim  Diviiut  of  Ijicf ant  iiw  { V.  H  ) :  *'  f^mitiu»  do  officio 
Prooommtit*  libri«  VII.  (*m-)  nwcripta  principuin  nnhiria  colJngit,  ut  doc(»rct 
Qiiibus  puruis  affici  oporturot  oo«  qui  ro  rulloros  Doi  conlitorontur ;"  and 
iwewhare  lActAiitiua  (»peaks  of  the  "  cimstitutionoa  sacriloga?  ot  diftputationos 
iurisperitonim  iniu«tro  '*  directed  **  contra  pios."  To  which  Btatumontti  an 
old  commentator  add«  thu  (]uaint  romark  tluit  he  hiul  hitherto  borno  a  crrtain 
grudge  ftgoinst  .Iiuitiniait  for  alx>li»hing  tho  writings  of  tho  old  jurist«  nitb 
ft  view  to  compiling  his  Pandects  ;  '*  nunc  vom  prtcloroa  otiam  hominoin  laudo 
qui  inoc0tA8  ilioa  et»  ut  (LaciantiuH)  noster  voeat«  Kacriloga«  (cotutitutiones) 

tust  übt." 

*  A  c«mpIoto  list  of  Ulpian'fl  works  will  Iw  found  in  RudorfTs  Hofniscke 
R€ehtsgrachicht€.  vul.  i.,  pp.  \S)f),  191.  Sow  also  I>r.  RobyV  Introduction  to 
tht  Study  of  Justinian  Ji  Uig^-f^,  pP.  109.  2<M).  Thorn  is  much  uncertainty 
ifcs  to  th»  ihttus  whon  many  of  his  books  (a.g.  the  two  books  of  Bc-sporua,  tba 
Liher  singutaris  Regvloru'm)  woro  compotiod.  Much  of  his  work  was  done 
m  tho  loign  of  HolitJgalwilus.  Tho  treatise  Z>«  adulttriia  was  certainly  written 
after  Caracalla's  roign. 
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the  reign  of  Septiniius  Sevorus  he  was  an  assessor  in  the  audi- 
torium of  Papinian,  and  served  as  a  member  of  the  Imperial 
Council.  There  are  some  stories  afloat  as  to  the  existence  of  a 
certain  rivalry  between  him  and  Papinian,  and,  according  to 
Rudorff  (RerMageachichlei  i.,  p.  189),  he  was  even  implicated  in 
the  fall  of  his  great  predecessor.  But  the  evidence  for  all  such 
allegations  is  extremely  untrustworthy.  Under Caracalla  he  !ield 
the  post  of  acriniorum  viagister  (Master  of  the  Records),  Paul 
being  at  the  same  time  arf //&c//oä  (MosUt  of  Petitioas). 

Heliogabalus :  Ulpian'a  Tyrian  Extraction. — Under  Hehoga- 
balus,  the  High  Priest  of  the  Syrian  Siui-God,  who  succeeded 
Caracalla  aftt^r  the  brief  but  sanguinary  interlude  of  Macrinus' 
reign,  Ulpian  appears  to  have  sutfered  a  check  in  his  career. 
FTe  was  deprived  of  all  liis  dignities/  banished  from  Rome,  and 
oven  threatened  with  execution.  During  the  fi\Q  years  of  Oriental 
effeminacy  and  desjjotism  which  marked  the  S>Tian*s  reign 
(A.D.  218-222),  Ulpian  appears  to  have  devoted  himself,  in  the 
main,  to  literary  work,  though  he  doubtless  kept  a  watchful  eye 
on  pubUc  affairs.  There  were  indee<l  good  reasons  why  Ulpian 
should  feel  a  kind  of  special,  personal  Interest  in  the  politics  of 
tho  Court  at  that  time.  Heliogabalus  (whose  mother,  Soaemias, 
was  a  first  cousin  of  Caracalla  and  Geta,  and  a  sister  of  Julia 
Mamaea,  the  mother  of  the  future  Emperor  Alexander  Severus) 
was  the  first  Roman  Emperor  of  Asiatic  extraction.  Now,  Ulpian 
— as  he  tells  us  himself  in  a  passage  which  has  been  preserved  to 
u8  in  the  Digest* — was  of  Tyrian  origin.  Strong  as  was  the 
aoUdarity  of  the  Roman  Empire,  and  poweriid  as  were  the  ten- 
dencies of  tho  time  towards  an  elimination  of  the  smaller  local 


^ 


^  According  to  soma  accounts  thosu  digiiiiiw  includoct  tho  highost  nost 
of  all,  tluit  oiPrtjefeclus  Prcetorio,  witli  whicn  HoUogivbalus  hiwl  invwrtoil  him. 
Aooorditis  to  other  occounta  ho  did  not  booomo  PnBfecltia  Pnetorio  tilt  tho 
roign  of  Aloxandor  Sovorus. 

''  50,  15,  1  pr.  "  Sciendum  est  osso  qiiosdam  culoaias  iuris  Italic!,  ut  est 
in  Syria  Pha-nico  aplondidissiina  Tyriorum  ooloiuii,  undo  mihi  origo  o«t, 
nobiUfl  TogionibuH,  aorio  Hoculurum  antiquiüsitna,  ikrtni[>i)tunH.  fa'duria  quod 
cum  Romauis  porcussit  tonacissima."  Tho  wor<U  "undo  mihi  origo  ost " 
80om  t4)  indifyitn  that  Tyro  was  not  hi»  actual  birthjilac«.  Brotnor  (Rechts- 
Ithreru.  lierjitaschulen  im  römüschen  Kaiserreidi,  p.  87 j  augj^iosts  tiiat  ho  luay, 
at  any  rat£,  have  ro»idod  at  Tyro  for  some  timo,  and  may  havo  boon,  t-om- 
poranly.  profossor  at  tho  Univontity  of  Borytufi.  It  is  romarkablo  how 
prominoutly  Syria  and  Syrians  Hguro  in  this  poriod  of  Koman  history.  It 
19  quit«»  possible  that  Papinian  was  a  Syrian  [»oo  p.  17  of  thiH  volume). 
•Tulia  Domiia,  tho  wifo  of  SovoruA,  was  a  Syrian.  Ulpian,  tlio  Kmperur 
HuliogubaluB,  and  Julia  Mama^  (f«oo  the  toxt  above)  wore  all  Syrians.  Tho 
EmfViror  Maerinus  hold  a  Oourt  at  Antiocli,  and  a  bflttlo  fought  in  S>Tia  put 
an  ond  to  his  short  roign. 


3n 


TTLPIAN 


patriotifims  in  favour  of  a  wider  Imperial  unity,  nevertheless  it 
is  clear  that  Ulpian  retained  throughout  his  life  a  keen  personal 
interest  in  Tyre  and  thingw  SjTian.^  The  accession  of  the  priest 
of  Emesa  as  the  first  emperor  of  Asiatic  extraction — Emesa  wa«, 
like  Tyre  and  Berytus,  an  important  Syrian  town — ^naturally, 
therefore,  added  a  stimulus  to  Ulpian 's  interest  in  public  affairs, 
and  inspired  him  with  the  hope  of  rising  to  a  still  liiglier  eminence 
than  any  to  which  he  had  previously  attained.*  Julia  Mamsea,  a 
clever  and  ambitious  woman,  had  probably  fon^seen  that  the 
eccentric  rule  of  Heliogabalus  would  inevitably  be  ehort-lived, 
and  bad  been  quietly  preparing  the  way  for  the  proclamation 
of  her  son  Alexander  as  Emperor.  Ulpian  appears  to  have 
gained  the  full  confidence  of  Mama^a,  and  may  have  assisted 
her  with  advice  in  carrying  her  designs  into  execution.  About 
A.D.  222,  at  any  raU%  he  held  the  [Kwt  of  prmfecints  annovce 
(Commissioner  of  Corn  Supply),  and  no  sooner  had  the  dagger 
put  an  end  to  the  tragi-comedy  of  the  Sun-Priest's  rule,  than  we 
fin<]  Ulpian  forthwith  installed  a^  the  guide,  philosopher,  and 
friend  of  the  sixtc^n-year-old  EmjK>ror. 

Friendship  of  Alexander  Severua. — For  the  rest  of  his  Ufe 
Ulpian  retained  the  complete  confidence  of  his  Imperial  mast<*r 
and  (what  was  perhaps  more  important)  his  Imperial  mistress.  In 
one  place  Alexanderspeaksof  him  as  "amicus  meus,"inanother  as 
''  pareUK  mens,"  and  several  passages  in  the  historians  bear  testi- 
mony to  the  close  personal  relationship  which  existed  between 
Emperor  and  jurist.^  Ulpian  was  now,  and  remained  for  some 
six  years,  the  virtual  Regent  of  the  Empire,  "  a  partner  ''  (to  use 

1  Thus  in  tho  passago  already  quoted  from  tho  Dipost  in  tho  last  uolo, 
thoro  m  a  ploasant  ring  of  prido  in  tno  antiquity  and  natural  beauty  of  T\to, 
tliuuuh  at  tlio  Homo  tiiuo  its  oblicationa  as  a  city  of  no  mttan  Enipiro'aro 
ompliaslzod.  In  olhor  pajwagas  Illpian  montion.i  Rvtia,  and  Asia,  and  the 
Pnnio  lan^a^'o.  Thus  in  \)\^.  32.  II  pr.,  aftor  atating  that  fiäeicommisaa  could 
Iw  expruasod  in  any  langua^^'o.  ho  addä,  "  non  solum  Latina  vol  GroK^i.  «ed 
etiam  Punica  vo!  Gallioana vol  altoriuR  cuiuflcnmquo  contig."  AgAin  in  Dig.  45, 
1.  1,  ß,  aftor  stating  the  rule  that  a  stipulatio  ia  valid,  if  tho  quoatiun  ia  put  in 
Latin  and  tho  answer  [uiTou  in  Greek,  or  vict  v&rsa,  *'  dunimodo  rorigruHat«r 
respDndoatur,'*  ho  p^f^pootLs  to  aak  whothor  this  ndo  ia  ItmitiHl  Ir»  Grook. 
or  whether  it  is  equally  applicable  to  other  lan|^agos,  "  Pcenum  forte  vol 
AaayriuDi  vol  cuiua  iiltöriiw  lin^ux',''  and  ho  docidos  that  any  language  will 
8or\'o,  "  itJi  tamon  ui  ulorquo  altoriuH  liriguani  intolligat  " — a  oluiractoristic 
pioco  of  uitnulo  comment  on  a  niattur  of  growing  practical  importunoo. 

3  It  IB  assuniod  hero  that  Ulpian  did  not  boconio  Proffeciujt  PrirAorio  till 
the  roi^  of  Alexander.     But  aoo  p.  35,  uuto  1. 

^  Thus  wi)  are  told  that  Ulpian  was  one  of  tho  only  two  [woplu  whom 
Atoxandor  would  soe  alone,  and  waa  a  constant  guest  at  tho  Emperors 
t^ihle. 
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Ihe  words  of  Zosimus)  "  in  the  Imperial  power."  His  actual  posi- 
tion is  variously  described.  According  to  some  reports  the  office 
of  Pr(xf€ctus  Prcetorio^  was,  so  to  speak,  held  in  commission  by 
Ulpian  and  two  other  persons,  Flavianus  and  Chrestiis,  though  it 
would  seem  that  the  latter  were  soon  removed,  Ulpian  thus 
becoming  sole  Prwfcci.  According  to  miother  accoimt,  Ulpian 
was  President  of  a  Coimcil  of  sixteen  Senators  specially  selected 
by  the  Emperor  Uj  discuss  pubHc  matters  of  moment  and  to 
advise  the  Emperor  thereon.  Anyhow,  his  duties  were  of  a  most 
exacting  character,  and  he  found  no  leisure  for  literary  activity. 
Alexander's  attention  to  the  judicial  duties  of  the  Emperor  is 
stated  to  have  been  most  assiduous,  and  it  is  probable  that  ulpian 
bore  the  largest  shai'e  in  lightening  the  heavy  burden  of  work 
which  devolved  on  the  Emperor  as  the  supreme  foimtain  of  justice 
throughout  the  Empire.  We  are  told  that  Alexander  devoted 
the  greater  part  of  tlie  mornings  and  a  large  part  of  the  afternoons 
to  the  consideration  of  letters  and  petitions ;  and  in  exercising 
that  "  patience  and  discretion  above  his  ye^rs  "  which,  as  Gibbon 
says,  he  showed  in  the  determination  of  private  causes,  he  was 
presumably  largely  guided  by  the  wide  knowledge,  ripe  experi- 
ence, and  shrewd  wisdom  of  Ulpian.^ 

Military  Opposition  to  Ulpian:  his  Death. — But  the  difficulties 
of  Ulpian  were  not  merely  those  of  a  very  hard-worked  official. 
Strong  as  he  was  in  the  favour  of  the  Emperor  and  liis  mother, 
his  |K>öition  was  far  from  secure.  His  promution  excited  a  con- 
siderable amount  of  jealousy  which  gradually  developed  into 
open  hostility,  and  ultimately  led  to  his  destruction.  It  is  not 
easy  at  the  present  day  to  determine  the  exact  nature  of  the  dis- 
pute between  ulpian  and  bis  foes.  His  steady  opposition  to  the 
increasing  influence  of  the  nulitary  caste  is  probably  rightly 
assigned  as  the  main  cause  of  the  quarrel,  though  it  is  not  un- 
likely that  a  certain  amount  of  iiis  unpopularity  was  due  to 
personal  reasons.  Ulpian  was  not  only  a  clever  lawyer,  but  also 
an  adroit  courtier,  and  we  are  perhaps  not  doing  hrm  any  in- 

*  The  Prw/eetiat  Pratorio,  who  waa  originally  merely  tho  Caplain  ü(  tlio 
GuiutU,  had  Knulmilly  become  tho  ürst  o0icor  oi  tho  State,  tho  aiioct  repru- 
flontativo  of  the  Emperor  not  only  in  military,  but  also  in  legal  and  Hnancial 
matters. 

*  "  Wise  **  is  the  favourite  adjective  applied  by  Gibbon  to  Ulpian.  In 
Norol  97.  0,  Justinian  calls  him  T6r  aotpürrarof ;  in  Cod.  6,  51,  9,  ho  is 
raforred  to  as  "summi  in^enii  vir/*  and  olsewbore  (bv  Diocletian.  Cud.  U, 
41.  11).  a«  "  vir  prudentissimua,**  Such  adjectives  are  bandied  about  pretty 
freely  in  connection  with  the  great  jurists,  but  they  are  cortainly  appropriate 
in  the  case  of  Ulpian. 
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justice  if  wc  assume  that  he  was  no  more  averse  to  intrigue  than 
meet  of  the  Court  officials  of  the  time.  By  temperament  he  wiis 
probably  out  of  Bj-Tupathy  vnXh  the  milharj^  cla,ss,  and  indeed 
the  influence  and  imbri<lle<I  licence  of  the  pnetorian  guartls  must 
have  been  wellnigh  intolerable  to  any  one  to  whom  the  supremacy 
of  the  law  and  ortlerly  administration  were  matters  of  prime  con- 
cern. The  Emperor  himself  was.  in  a  large  measure,  at  the  mercy 
of  his  soldiers.  He  could  only  maintain  his  authority  by  keeping 
the  praetorian  guards  in  a  good  humour.  FimmeBs  and  diBcipline 
hatl  to  be  tempered  with  a  liberal  admixture  of  flattery  aiul 
indulgence.  In  Severus's  time  the  pnetonan  guards — originally 
the  flower  of  It-alian  youth  ("  Italire  alumni  et  Romana  vere 
iuventus  ":  Tacitus,  Hist.  i.  84) — were  largely  recruited  from 
other  parts  of  the  Empire,  e.g.  Macedonia  and  Spain.  The 
bonds  of  discipline,  which  an  honourable  tradition  of  close  associa- 
tion with  the  ancient  centre  of  the  Empire  had  helped  to  main- 
tain, were  thus  gradually  relaxed.  The  prsEftoriana,  having  long 
enjoyed  a  virtual  immunity  for  their  exoesse«,  had  grown  im- 
patient of  ri«traint.  It  is  probable  that  Alexander's  effort« 
to  abridge  the  privileges  of  the  praetorians  were  strongly  bat^ked 
by  Ulpian,  whose  influence  at  Court  since  the  removal  of  Flavianus 
and  Chrestufi*  was  almost  unchallenged.  After  a  lengthy  period 
of  plotting  and  coimter-plotting  and  smouldering  hatretl,  some 
accident  precipitated  the  catastrophe  in  the  year  228.  A  formid- 
able riot  broke  out  in  Rome  and  lasted  three  days.  Knowing 
his  life  to  be  in  danger,  ulpian  took  refuge  in  the  Imperial  palace, 
but  the  angry  soldiery  forced  their  way  in  and  slew  him  in  the 
v(»ry  presence  of  Alexander  and  Mamaea.*  So  powerful  was  the 
influence  of  Ulpian's  enemies  that  Alexander  did  not  venture 
openly  to  punish  the  ringleader  of  the  riot,  who  was  removed  to 
a  nominal  post  of  honour  in  Egypt,  and  subsequently  transferred 
to  Crete,  There  he  was  quietly  put  out  of  the  way  some  time 
after\^'ards,  when  the  excitement  causetl  by  the  riot  had  subsided. 
Ulpian's  Special  Sxcollence  as  a  Jurist. — Such  was  the  life  of 
thia  remarkable  Roman,  who.  thanks  to  the  liberal  extejit  to 

*  See  ftboTO,  p.  37.  It  is  probable  that  FlavianDs  and  Chrestos  wera 
opposod  to  tho  infiuonco  of  Mamo^a  and  to  tho  cartoilment  of  tho  privilogos 
ox  the  pnetoriaiia.  An  opitomator  of  Dion  Ca88iu8  says  they  wore  mnioriHl 
tn|ioal  raoann  t4)  which  iMpian  was  privy,  but  thnre  i«  no  eviaonro  to  Rup|Mirt 
ilBa  aUogntiun.  FlavianuB  and  ChrostuB  ara  Homotiinua  s|>ukon  cif  as  Ulpian'a 
ptodeoeBSore,  olHuwhuro  aa  holdiag  ofßco  fur  a  limo  jointly  \«ith  him. 

'  Tbo  whoJo  story  of  tho  death  ot  Ulpian  is  paaaed  over  by  iIh»  writor  of 
the  lifo  of  Alexander  SoTonis  in  the  Auf^nstan  MiBtorios— anothor  oxaniftlo 
of  the  untrusl  wort  bin««  of  uuuh  of  our  nrntoriul  for  tho  history  of  this  period. 
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which  Justinian's  compilers  drew  on  his  works  in  comjH>8irig  the 
Digest,  has  probably  exercised  a  larger  inHuriKH^  uvor  Kur<>[K»ari 
jurisprudence  than  any  other  jurist.  To  say  this  is  not  equivalent 
to  sa^dng  that  he  was  one  of  the  very  greatest  jurists.  IJlpian 
was  not  a  lawyer  of  the  strong,  originative  t>*pe  like  Labeo, 
Salvius  Julianus,  and  Papinian,  the  type  that  may  be  said  to 
create — or,  rather,  to  discover — ^the  law.  UIpian*s  powers  did 
not  lie  in  the  direction  of  arduous  pioneor-work.  His  was  rather 
the  faculty  of  lucid,  orderly  exposition.  Having  mastered  the 
whole  domain  of  law  as  it  then  exist^nl,  he  procivded  to  apply  a 
mind  of  singular  shrewdness  and  i^erepicacity  to  a  restatement, 
in  his  OA\Ti  terms,  of  tht)  rules  of  law  cm  a  large  varii'ty  of  topics. 
In  his  works  the  hard-won  achievements  of  his  great  predecessors 
are  Hct  forth  iji  a  clear  anil  ugrt*<5ablü  «lyle.  Not  that  he  was  a 
mere  compiler,  a  purveyor  of  other  men  s  goods.  It  is  true  that 
the  opiniuns  of  others  figure  rather  promirK'ntly  in  hm  writings. 
But  Ulpian  did  not  simply  reproduce  other  men  a  vieM^s.  What- 
ever he  took  in  was,  so  to  spt^ak,  dissolved  and  reorystailized. 
He  had  a  keen  appreciation  of  what  was  tjf  {K^rnument  value  in 
the  literature  lx*fore  liim.  Tliis  ho  subjected  to  a  criticism  at 
once  acute  and  practical.  Rejecting  what  he  deemed  unim- 
portant, he  tosled  what  remained  with  minute  care»  and 
expouniled  it  afresh  in  his  own  clear  way,  pointing  out  the 
qualiUcations  and  Hrnilations  whicli  the  practical  roquiremenls 
of  the  law  seemed  to  him  to  imposrs  on  the  legal  propositions 
under  review. 

Luoidity  of  his  Stylo.— As  regards  style,  Ulpian  is  a  consum- 
mate master  of  lucid  expression — indeed,  with  Gaius,  the  greatest 
master  of  clear  exposition  among  the  lloman  jurists.^  In  hia 
writings  there  is  no  mannerism,  no  affectation,  no  turgid  rhetoric.^ 
Tlie  language,  as  Dr.  Roby  points  out,^  is  "  the  ordinary  language 
of  daily  life  and  business  among  educated  persons  ''  of  the  tijne. 
In  other  words,  it  is  simple  and  straightforward.^    Such  a  stylo 

*  We  di>  not  poasoss  very  luucli  of  Ulpian'a  work  in  ita  original  form,  but, 
such  OH  it  is.  It  amply  justifi'oa  xho  praiwi  tlmt  has  been  boHtowod  on  it.  Even 
am  **  edited  "  in  the  ÖiaoBt,  ho  oxliibits  u  ivmarbkblo  power  of  lucid  exposition. 

*  An  to  this,  800  boTow,  p.  43,  tJio  observation«  of  Austin. 

>  IntrodvcHoHf  p.  209.  Dr.  Robv  in  Kpeukiiig  of  tho  classical  jurista 
gonerally,  but  hia  romarkH  are  |iarticularly  appbcablo  to  Ulpian. 

*  Of  coano  it  was  not  tho  lancuaco  at  Oiroro,  tho  "  Ijatin  puro,  diacroot" 
demanded  by  tlio  faHtidious  Hclioiarship  of  Browning's  Bishop  whon  urdoring 

ion  for  his  '*  Tomb  at  St.  Fraxod's  Church  "  : 


an  inflonption 

*'  Aha,   '  oluceseebal 
the  best  1" 


quoth  our  friend  ?     No  Tully,  said  T,  Ulpian  »6 
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is  not  indeed  without  its  drawbacks.  Ti'ue,  we  are  spared  the 
pedantries  and  artificialities  of  the  lawyers  of  some  other  ages» 
but,  on  the  other  hand,  there  is  an  occasional  looseness  of  ex- 
preesion,  and  in  the  flow  of  facile  utterance^  the  real  difäculties 
of  legal  problems  are  often  in  danger  of  being  hidden  out  of  sight. 
For  U8,  however,  the  very  faults  of  Ulpian's  style  have  proved 
an  almost  immixed  advantage.  The  extraordinary  readiness  of 
hi«  pen  enabled  him  to  enrich  juristic  literature  with  an  astonish- 
ing abundanct^  of  legal  matter  of  the  utmost  value.  His  very 
diifuBt'UeKs  has  helped  us — as  it  helped  the  generations  which 
succeeded  him  in  the  Roman  Empire — to  understand  much  that 
is  diffieuh  and  (>l>scure  in  his  predecessors.  Aooordingly,  when 
Justinian^s  compilers  came  to  compose  the  Digest,  the  writings 
of  Ulpian  were  more  liberally  drawn  upon  than  those  of  any 
other  jurist.  They  supply,  indeed,  the  groimdwork  of  the 
Digest.  The  exoerjHs  from  Ulpian  (2,462  in  number,  as  com- 
pared with  2,080  from  Paul  and  595  from  Papinian)  form  about 
one-third  of  the  whole  body  of  the  Digest.  Long  as  some  of  these 
excerpts  are,  they  are  very  much  shorter  than  the  originals  from 
which  they  wore  taken.  For  it  was  the  business  of  the  compiler» 
"from  vain  excess  to  clear  the  encumber'd  laws,"^  and  in  per- 
forming their  task  they  subjected  Ulpian's  writings  to  a  very 
Ubt-ral  process  of  pruning.  A  comparison  of  the  Vatican  Frag- 
ments 75  to  83  (containing  the  full  text  of  Ulpian)  with  Digest 
7,  2,  1,  2  to  4  and  7,  2,  2  and  3  (where  the  "  vain  excess  "  has 
disappeared)  will  illustrate  the  extent  to  which  the  process  was 
carried.^ 

AUegod  Decline  of  Homan  Jurisprudence» — It  is  said  that 
the  decline  of  Roman  jurisprudence  commences  with  Ulpian  and 
Paul.^  It  is  true  that  neither  Ulpian  nor  any  of  his  successors 
ever  attained  to  the  same  eminence  as  Julian  or  Papinian,  and  it 

^  Tn  Cod.  C,  25,  10,  tho  ton»  "  diaertissifnu-a  *'  i»  applied  both  to  Papinian 
and  Ulpiao.    It  seoma  far  moro  appropriate  to  Uipiau  tlwn  to  rapinian. 

*  **  Son  Giustiniano 
Che . . . 
Dontro  alle  loggi  trassi  i7  iroppo  «  7  vano,'* 

Damtb:  Paradiso  vi.  10-12. 

3  The  two  uftBsapoe  aro  Bet  out.  in  a  must  iustruotivo  wuy,  in  parallel 
columns  in  Dr.  Ruby  «  Ititr*xluct'wn,  p.  73  ff.  K  is,  however,  hardly  noooflsary 
to  »ay  that  what  tfio  compilerH  rcijoctod  wiw  not  thorofore  noooBaiurily  *'  vain 
tiXGOSs/^  Tiio  nuturo  of  thoir  (ask  coni]}elIod  them  to  oxcludo  all  obsolete 
matter,  and  ali^o  much  that  wuh  valuable,  and  oven  essential,  from  a  liturary 
point  of  view.  It  would  Iw  most  unfair  t<»  appraise  tho  literary  quality  of 
the  jurists*  vritin^  by  reference  to  tho  exc-erpt«  in  tho  Digest  alone. 

*  F.  Hofman,  Krititcht  Stvdien  rum  rvmifchen  RtchU  (1885),  p.  3  ß. 
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iß  further  true  tbat  the  work  of  his  Buocessors  shows  signa  of 
failing  power.  Nevertheless,  the  theory  is  apt  to  do  some 
injustice  to  Ulpian.  It  would  be  difficult  to  find  any  dcfiiiito 
»yraptom  of  decadence  in  his  writings,  any  relaxing  of  the  int^-l- 
lectual  grip,  any  blurring  of  the  clear,  legal  vision,  any  idle 
circundocution  doing  duty  for  thought.  The  mere  fact  that 
Ulpian's  powers  lay  in  the  particular  direction  we  have  tried  to 
indicate  (p.  39)  is  not  enough  to  stamp  him  aß  a  "decadent." 
A  man  of  his  special  typo  might  just  im  well  have  flourished,  and 
done  useful  work,  before  as  after  Papiniaii,  Among  his  con- 
temporaries and  succefisors  he  enjoyed  an  immense  prestige,  and, 
indeed,  it  was  largely  due  to  the  influence  of  Ulpian's  writings 
that  the  great  tradition  of  Roman  jurisprudence  was  so  suc- 
oessfuUy  upheld  during  the  following  centuries,  when  the  faculty 
for  fully  appreciating  the  grand  achievements  of  the  classical 
age  was  slowly  but  steadily  dwindling.  Ulpian's  pupil  Modo- 
stinufi  ("  Studiosus  mens,"  Ulpian  calls  him  in  Dig.  47,  2,  52,  20), 
himself  no  mean  judge  of  juristic  capacit^s  ranks  Ulpian  with 
Sca^vola  and  Paul  as  one  of  the  KQpvt^alot  lotv  vofiiKoit/,  tlius 
jing  over  Papiniau  altogether.  And  during  the  ensuing 
OBQturit«  the  authority  oiijoyed  by  Ulpian  in  the  Ccjurt.s — 
cepecially  in  the  Eastern  half  of  the  Empire — was  second  only 
to  that  of  Papinian,  a  fact  to  which  formal  expression  was  given 
in  Valenlinian's  Law  of  Citations,  426  a.D.  (see  Professor  Clark's 
article,  loc.  cit.,  p.  4,  note  2). 

Ulpian's  lus  Naturale. — A  brief  reference  may  here  be  allowed 
to  Ulpian's  famous  triple  division  of  law  into  ius  civile,  ins 
getUium,  and  ivs  Ttaturale,  or  law  peculiar  to  the  Romans,  law 
common  to  all  nations,  and  law  common  to  human  beings  and 
animals.  This  division  is  not,  as  is  sometimes  suggested,  peculiar 
to  Ulpian.  We  cannot,  of  course,  say  how  far  it  was  adopted 
by  the  numerous  other  jurists  whose  writings  have  not  been 
preserved  to  us.  But  as  far  as  the  Digest  is  ooncerued,  it  apj)ears 
not  only  in  the  well-known  passages  from  Ulpian  in  the  firht 
title  of  the  first  book,  but  also  in  two  other  passages,  in  one 
(from  Tr^-phoninus,  Dig.  12,  0,  64)  explicitly,  in  the  other  (from 
Hermogonianus,  Dig.  1,  1,  5)  by  necessary  implication.  Never- 
theless, it  is  true  (as  Savigny  has  conclusively  shown^)  that  the 
doctrine  in  question  exercised  no  perceptible  influence  on  the 
rules  of  Roman  law,  and  cannot  indeed  bo  made  to  serve  as  a 

>  System  dti  htutigtn  römischen  litcJUa,  i,  BoiUgo  I. 
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ba^m  of  legal  classification.  To  admit  this  is  not,  however, 
equivalent  to  saying  that  the  whole  doctrine  is  as  meaningless  and 
absurd  as  Austin's  iijif<>rtiiiialt>  Mtrictures  might  lead  one  to 
suppose.  iSa\ngny  himself — adopting  in  its  essentials  the  defence 
of  Ulpiaii  by  DonelliiH  (1,  6) — points  out  the  true  sigmficance  and 
value  of  Ulpian  8  tlieory.  He  reminds  us  of  the  iniportant  con- 
Bideration  that  in  every  relation  we  must  tUstinguish  the  matter 
and  the  form,  and  that  the  matter  of  a  legal  relation  can  be  con- 
ceived of  apart  from  its  form.  In  the  great  majoritj'"  of  legal 
relations,  such  as  ownership  or  obligation,  the  matter  is  arbifrary, 
in  the  sentic  that  the  human  race  could  conceivably  continue  to 
exist  without  It.  But  what  differentiates  the  relations  men- 
tioned by  Ulpian — ■''  maris  atqut*  fcmimo  eouiimctio,  liberorum 
procreatio,  edueatio  " — is  Just  the  fact  that  their  matter  is  not 
arbitrary,  consisting,  an  iL  does,  of  natural  relations,  common  to 
human  Ix'ings  and  animals,  without  which  the  himian  race  could 
not  continue  to  exist.  Ulpian's  rt^ferenoe  to  *'  ius  "  (*'  videmus 
etenim  cetei*a  quoque  animalia,  feraa  etiam,  istius  iuris  peritia 
censeri")  is  somewhat  fancifid  and  hixarre,  but  it  is  ridiculous 
to  suppose  that  he  really  imagined  legal  relations  to  subsist  as 
l)etween  animals.  All  he  \Wshed  to  point  (jut  was  that  that  which 
coastitutcs  the  matter  (ae  distinct  from  the  form)  of  certain 
fundamental  legal  relations  between  men,  ha«  its  almost  exact 
counterpart  in  the  animal  world.  Nor  is  this  a  mere  "fooHsh 
conceit  "  «*r  ''  inept  Hj>eculation  '*  (Austin's  Juns'pfudence,  5th  ed., 
pp.  209,  210,  562),  Ulpian*s  view,  understood  in  the  sense  indi- 
cated, is,  as  Savigny  says  {loc:  ciL),  "  not  onlj^  true,  but  imjxirtant 
and  deserving  of  consideration,"  and,  though  useless  as  a  basis 
of  legal  classification,  its  influence  on  legal  thought  in  other 
directions — not  only  in  Ulpian*s  time,  but  also  centuries  after- 
wards—was considerable.  Savigny*8  treatment,  of  Ulptan'e 
theory  affords  an  admirable  model  of  the  temper  and  spirit  in 
whieli  such  quostiorus  must  be  approached  if  the  discussion  is 
to  yield  fruitfid  results.  For  what  is  the  position  ?  A  la^vyer 
of  vast  knowletlge  and  experience,  a  man  steeped  in  the  tra- 
ditions of  a  great  legal  anil  philosui)hical  past,  and  working  in 
an  atmosphere  of  strenuous  juristic  endeavour,  deÜhorately 
enunciates  a  particular  theory.  This  theory  is  adjudged  worthy 
of  preservation  three  hundred  years  later  by  a  hotly  of  la^^'ye^8 
of  far  more  than  average  attainments.  Centuries  afterwards 
the  theory  is  still  found  to  exercise  a  strong  inäuence  over  minds 
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of  the  most  different  cast.'  And,  finally,  in  our  own  age,  it  ia 
deemed  worthy  of  patient  examination  by  the  greatest  jurist  of 
modem  times.  In  fac'<?  of  such  facta  as  these  an  attitude  of 
half-petulant,  half-supercilious  contempt  such  as  marks  so  much 
of  Austin's  criticism — an  attitude  which  finds  expression  {un- 
conscious expression,  perhajis)  in  references  to  the  "good" 
Ulpian  and  *'  this  legal  oracle " — is,  we  venture  to  submit, 
entirely  futile  and  bam^n. 

Ulpian's  Idealism. — When  Austin  complained  of  Ulpian's 
Latin  being  '*too  declamatory"  for  hi«  taste  {loc.  cU.,  p.  563), 
he  may  have  been  thinking  of  such  passages  as  the  one  just  dis- 
cussed, and  those  dealing  with  the  nature  of  juriKprudonee 
(Dig.  1,  1,  10.  2),  and  the  functions  of  the  jurist  (1,  1,  1,  2).  The 
term  **  declamatory  '*  cannot,  however  (as  we  have  endeavoured 
to  show),  be  fitly  apphed  to  Ulpian's  style,  bo  that  Austin*8 
objection  ma}'  have  been  intended  for  the  matter  rather  than  the 
form  of  Ulpian's  statements.  Of  the  passage  on  the  ius  naturale 
nothing  more  need  be  said.  As  to  the  other  two  passages, 
though  they  obviously  have  no  claim  to  scientific  precision,  they 
are  very  far  indeed  from  l>eing  more  "  declamatory  "  rhetoric. 
Tliey  present,  it  is  true,  a  somewhat  exalted  ideal  of  the  nature 
of  jurisprudence*  and  the  functions  of  tlui  true  jurist.^    But 

*  Austin  hmiself  montionH  two — Hookor  and  Monttwquinu.  '*  A  ftutian 
do8cri^tiun  of  law*'  ia  hia  urboiio  roforonco  [Itic.  cU.,  y.  1211)  to  tlio  dulinition 
of  law  in  Hooker's  EcdeaUistical  Polity  (I.,  c.  18).  As  for  Mont<jaquiou — wlio.su 
robuKt  Kftiiity  hfts  oamod  for  him  tho  title  of  *'  th«  fathor  nf  ifio  niodoni 
tiisloricat  method" — it  ie  purhap»  onough  to  sav  that  it  would  Ix»  difficult 
to  nanio  a  thinkor  kws  prono  to  '*  ftx^lish  conceit«  '  and  **  iiiopt  «poculatioii».'* 

*  Wo  tako  Ulpian*H  nuwining  to  bo  somowhat  as  follows :  Tho  buainoas  of 
llio  jurist  is  to  aiwortain  the  I«gal  truth,  oithor  by  tostinc  oxistiiy;  rulos  of 
law.  or  by  seeking  to  discover  now  rules.  In  doing  this,  ne  must  Icoep  two 
oonriidnrations — oorrösponding  to  two  aspocta  ot  law — steadily  in  view. 
In  the  JirBl  place,  lie  must  consider  tho  roquiromont«  of  jtiatico.  which  is  tho 
life-principle  of  law — i.e.,  ho  must  apply  ftn  ideal  atandam,  a  standard  which, 
in  it«  ultimato  origin,  [>as8Wi  beyond  iho  luuits  of  purely  human  things.  This 
is  the  standard  iin{ilied  (though  not  always  acknowitxl^od)  in  the  frequent 
apfKtaU  to  a  *'  bighor  justico,*'  "equity,"  ^*  tho  reason  of  mankind,"  and  so 
forth.  In  tho  nocond  place,  he  must  consider  tho  roquiremontH  of  utility — 
i.r,,  ho  must  apply  a  practiral  standard,  for  the  rules  of  jMäilivo  law  are 
intended  to  regulate  human  act«  and  human  affairs.  The  greatost  lawyer 
— bo  lie  judge  or  jurist— ia  ho  who  combines  a  finn  grasp  of  the  nuHori«! 
realitiufl  of  liJo  with  a  clear  vision  of  tho  ideal  beyond."  lurisprudentia  est 
divintirum  atque  humananmi  rorum  notitia,  iusti  atquo  iniuati  scientia.** 

^  "Cuius  (artis)  nierit<j  t^uis  uos  »aoerdolos  tipj)eUot:  iustitiam  namquo 
cotimus  et  boni  ot  nequi  notitium  proHtoraur,  3»quum  ab  iniquo  soparantes, 
licitum  ab  illicito  discomontos,  bonos  non  solum  motu  pa'narum,  vonitn 
etiam  pFicmiorum  quoque  exliorlatione  oflicero  cu^iiuntos  ;  verarn,  nisi  fallor, 
philoflophiam,  non  simulatam  atTectant^is."  Ulpian  is  speaking,  of  course, 
of  tho  junsta  of  his  own  time.  Tho  peculiar  bont  of  tho  national  Renins  of 
tho  Romans  tended  to  make  the  jurists  regard  their  science  as  tliu  "  tnio 
pbilofiophy/*    But  Ulpian's  remarks  are  not  without  vatuo  oven  for  as. 
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even  if  they  did  nothing  more  than  that,  the  fault,  if  fault  it  be, 
is  sTurely  on  the  right  side.  The  law  is  continually  beset  with 
temptations  from  outside  which  tend  to  lower  it  from  the  proud 
dignity  of  a  free  science  to  the  level  of  a  smart  trade.  Our 
thanks  are  due  to  those  who  keep  the  higher  ideal  steadily  before 
our  eyes.  Within  the  sphere  of  jurisprudence,  as  elsewhere, 
there  is  much  to  learn  from  the  man  who,  in  Emerson's  phrase, 
*'  hitches  his  waggon  to  a  star." 
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Bartolus  oomparod  with  TTlpian. — In  some  respeots  tho  great 
jurist  of  the  Middle  Ages  whose  name  stands  at  the  head  of  this 
article  bearg  a  Homewhat  olose  resomblaruM»  to  IJlpian,  the  most 
famous  jurist  of  the  decadent  Roman  Empire  of  the  West,  from 
which  the  animating  health  and  vigour  of  the  Augustan  age  had 
already  fled^  or  was  fawt  fleeing.  Like  Ulpian,  Bartolus  was  not 
distinguished  hy  originality  of  thought  or  exposition,  but  he  had 
Ulpian'e  faculty  of  clearness  and  perspicacity  of  vision,  to  which 
he  mainly  owed  the  high  reputation  he  acquired  in  the  course  of 
a  comparatively  brief  career,  and  which  his  writings  continued 
to  maintain  for  at  least  two  centuries  after  his  death.  He  could 
also  on  occasion  play  the  part  of  an  adroit  courtier,  as  we  shall 
Bee  in  connection  with  his  migt^ion  to  the  Empen>r  Charles  IV. 

Their  Respectivo  Periods  contrasted, — It  is  interesting, 
moreover,  to  notice  that  while  Ulpian  flourished  in  a  pt^riod 
which  witnessed  the  grant  of  citizenship  to  aE  Roman  subjects, 
involving,  as  Gibbon  says,^  the  vain  title  and  real  obligations  of 
Roman  citizens,  thereby  proclaiming  to  the  world  the  univer- 
sality and  unity  of  the  Roman  sovereignty,  and  elevating  the 
Roman  Law  into  a  great  system  of  territorial  jurisprudence 
which  displaced  every  other,  Bartolus  saw  the  light  of  day  luider 
ver^*  changetl  circumstances.  Unitj'^  had  then  given  place  to 
diversity,  the  Empire  of  the  Caesars  had  long  since  ceased  to 
represent  a  Uving  political  force  in  the  west  of  Europe,  and  under 

*  The  following  author!  I  io«  havo  boon  moally  conauUod ;  Savigny'a 
OfJtrJiicJUe  des  Rovti^chm  RrcHt  xm  MiUf.UüUr,  vol.  vi-,  122-163  ;  La  Qrande 
Kjuyrlopfdie,  vol.  v.,  p.  521  ft  ae^, ;  Likin^\  Introduction  au  droit  Inta^tiotuil 
PriiK,  tomo  i.,  115-1()3;  Wuiaa,  Traite  tfUoriffue  ft  pratique  de  droit  /n/rr- 
TUitnmal  Privi,  vol.  i.,  h.  2,  p.  15  et  «eq,:  Rivior,  Jntnxtmtitm  fli^toriquf  au 
liroU  Romaine,  sh.  214-21Ö,  p.  5<18  tt  seq. :  I.Auront,  I.t  droit  civil  International 
chap,  iii.,  p.  273  d  seq. ;  Fiora,  Diritio  Inteniazitmale  Pritvto,  vol.  i,,  cap.  iy, 
p.  43  €t  wq.  ;  Laghi,  //  diritto  Intemazionale  Privaio,  vol.  i.,  bk.  i.,  cap.  L. 
p.  39  et  Btq.  :  Holtzondorff'a  Encytlopiidie  der  Rechiaitiasaurhaft,  i.,  p.  155 
ei  9eq, 

-  Oiblton.  Decline  and  Fall  of  the  Roman  fSmpirt,  vol.  i..  ohap.  vii.,  p.  194, 
BaiVs  odiiion. 

'  Ibid.,  p.  IW. 
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the  influence  of  barbarian  individualism  man,  and  not  the  citizen, 
had  become  the  true  Juridical  being  and  the  subject  of  rightfi. 
The  invaäiong  of  the  barbarian  hordes,  under  Attila  the  Hun, 
Alaric  the  Goth,  and  Genseric  the  Vandal,  had  already  broken 
to  a  large  ejttent  the  spell  of  Roman  universality.  Even  so 
early  as  a.D.  476  the  greater  part  of  the  lands  which  had 
formerly  composed  the  Jloman  Empire  of  the  West,  had  btvn 
divided  into  six  large  Teutonic  kingdoms.  Italy  and  Noricum 
formed  the  kingdom  of  Odoaoer ;  North  Africa  constituted  the 
dominion  of  Genseric  or  Graiseric  the  Vandal ;  from  the  Loire  to 
the  Straits  of  Gibraltar  was  ruled  by  Euric ;  the  valleys  of  the 
Rhone  and  Saone  belonged  to  Gungobad,  the  Burgundian ;  the 
Prankish  princes  reigned  on  the  Meuse,  Moselle,  and  Lower 
Rhine  ;  and  the  Suevi  carved  out  a  kingdom  which  would  corre- 
spond with  North  Portugal  and  Galicia.  Under  the  influence  of 
this  general  disruption  and  partition  of  the  former  Roman 
Empire,  a  new  order  of  things  now  took  the  place  of  the  older 
S3^tem,  and  henceforth  we  find  that  the  independence  of  the 
individual,  which,  as  Guizot  rightly  says,  is  the  dominant  char- 
acter of  barbarism,  furnishes  also  the  keynote  for  a  right  under- 
standing of  that  march  of  progress  in  the  history  of  the  develop- 
ment of  legal  ideas  which  evolves  gradually  between  the  opposite 
poles  of  juridical  thought,  marked  by  the  principle  of  Roman 
territoriality  on  the  one  hand,  and  by  that  of  personality  of  the 
later  European  jurispnidem^  on  the  other.  Each  Him,  Goth, 
or  Frank  cherished  his  own  free  and  independent  personality, 
and  wloiowledged  no  law  but  that  of  the  folk-right  of  his  own 
tribe,  which  he  had  brought  with  him.  Therefore,  just  a»  it  is 
in  the  pristine  forests  of  Germany  that  Montesquieu  t<?lls  us 
we  must  seek  to  find  the  roots  of  liberty,  so  it  is  amongst  the 
barbarian  hordes  who  invaded  Italy  that  we  must  look  for  the 
first  germs  of  that  fundamental  notion  which  consecrated  the 
supreme  authority  of  personal  laws,  and  which  was  destined  to 
exercise  so  large  and  dominating  an  influence  upon  the  develop- 
ment of  Private  International  Law  in  Continental  Europe. 

Commeroe  of  Free  Burghal  Cities  in  Italy  favours  Notion  of 
Forsouality. — As  wo  advancx?  towards  the  twelfth  and  thir- 
teenth centuries  the  growth  of  commerce  in  the  free  burghal 
cities  of  Italy  had  no  small  influence  in  confirming  the  notion 
that  a  man  carried  his  personality  with  him,  and  did  not  lose  it 
by  mere  temporary'  residence  for  the  piu^poses  of  trade  or  the  like 
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in  a  city  other  than  that  in  which  he  was  bom.  Nay.  even  in  the 
Bame  city  it  was  no  uncommon  experience  to  find  conflicting 
laws  prevailing  in  diflferent  quarters  of  it,  much  in  the  same  way 
as  local  customs  in  India  regulating  the  right  of  pre-emption  are 
found  to  vary  at  the  present  day  in  different  mvhallas  or  sub- 
divisions of  the  same  city. 

Study  of  Roman  Law. — But  although  the  Middle  Ages  as  a 
period  were  distinguished  by  the  growth  of  a  vast  body  of  per- 
sonal laws,  the  study  of  the  Roman  Law  had  never  actually 
oeased  to  attract  the  attention  of  the  best  int-elleots  of  each  suc- 
ceeding century.  It  may  be,  and  is  no  doubt  true,  that  Rome, 
which  was  the  proper  seat  of  legal  education  in  Ulpian's  time, 
ceased  to  be  so  some  time  (probably  four  centuries)  after  the 
reign  of  Justinian,  who,  himself,  on  his  conquest  of  Italy,  had 
confirmed  the  R4.>man  School  of  T^aw  in  its  privileges,  and  con- 
tributed to  its  ui>keep  by  8upi*lyirig  fiURl.s  fur  the  payment  of  its 
teachers.  But  with  the  dismemberment  of  the  Western  Empire 
law-schools  as  public  endowinents  were  no  longer  maintained. 
The  Roman  Law  was,  nevertheless,  taught  in  the  ordinary 
secular  schools  as  a  branch  of  old  literature,  and  an  instance  of 
this  at  Toul  is  quoted  by  Savigny  from  a  contemporary  accoimt 
of  Pope  Leo  IX.,  who  died  in  a.d.  1054.  About  the  same  time 
we  have  undeniable  traces  of  a  school  of  law  at  Ravenna,  and, 
according  to  Odofredus,  who  wrote  in  the  thirteenth  centuiy, 
this  was  the  same  school  which  had  formerly  existed  at  Rome. 

In  Bartolus's  time  we  know  that  law  was  taught  in  Italy,  at 
Pisa,  Perugia.  Padua,  and  Bologna  ;  so  that  while  a  new  world 
of  legal  ideas  hafl  l>een  called  into  existence,  it  was  more  b}'  way 
of  supplement  {in  subsidium)  than  in  substitution  of  that  system 
which  the  genius  of  Rome  ha<l  cstablislicil  for  the  perpetual 
iastruction  and  gui<lance  of  civilized  humanity.  And  this  ten- 
dency was  materially  strengthened  by  the  attitude  of  the  Roman 
Catholic  Church.  By  its  very  constitution  the  Church  of  Rome 
sto<»d  forth  as  the  embotliment  of  unity  and  universality;  and 
while  the  priesthood  reprt^sented  the  people  in  the  abstract,  the 
papacy  was  the  symbol  of  the  Stato  and  sovereignfy.  Accord- 
ingly, from  the  seventh  century  onwards,  the  principle  Ecclesta 
fHvit  lege  roviana  was  one  which  was  constantly  recognized  by 
ecck'siastical  writers. 

The  School  of  Glossators, — But  it  is  from  the  end  of  the 
eleventh  century  that  a  systematic  study  of  the  Roman  I^w 
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can  be  said  to  have  been  revived.  This  was  the  work  of  the 
Jurist  Irnerius,  who  waa  the  founder  of  the  School  of  Glossators 
which  flourished  down  to  tlie  micidle  of  the  thirteenth  century, 
but  of  whose  personal  history  we  know  very  Httle,  except  that 
he  died  about  a.d.  1188,  and,  according  to  Odofredus,  studuü 
per  se,  aiciU  potuit.  It  was  this  school  which  was  the  precursor 
of  that  of  Bartolus,  and  which  derived  its  naine  from  the  fact 
that  its  teaching  consisted  in  brief  glosses  on  the  text  of  the 
original  Roman  law-books.  Its  chief  ornament  was  Accursius 
(1182-1260).  whose  masterfy  glossa  orddnaria  fittingly  closed  this 
era.  This  work  obtained  snch  general  repute  that  it  practically 
superseded  the  original  sources  of  the  law,  to  such  an  extent, 
indeed,  that  it  became  a  recognized  rule  q^iod  iwn  agnoscit  glosaa, 
no7i  agfioscit  curia. 

Followed  by  that  of  the  Cümmentators  and  Post-G-lossators. 
— This  era  was  followed  by  that  of  the  Commentators  and  Post- 
GloRsators,  who  abandoned  the  form  of  glosses  upon  texts,  and 
adopted  instead  the  more  comprehensive  and  more  scientific 
meth^Kl  of  dealing  separately  with  particular  branches  of  law, 
and  grouping  together  all  the  principles  governing  the  same. 
These  rules  wore,  perhaps,  not  alwa^-s  very  eltiarly  expressed 
nor  arranged  in  the  most  convenient  order,  while  the  Latin 
which  the  commentators  employed  was  described,  but  perhaps 
by  too  captious  a  critic — Ilal:>elais — as  tliat  of  the  cuisimer  et 
rnarmiieux,  non  de  Jurisconmdte.  Among  the  earliest  jurists  of 
this  school  were  Oldradus  (1335),  who  was  a  professor  of  law  at 
Padua,  Siena,  Montpellier,  Perugia,  and  Bologna,  and  among 
his  (Usciples  were  Bartolus  and  Alberic ;  Pierre  de  BeUeperche 
or  Petnia  de  Bellapertioa,  who  died  in  1308;  Joannes  Andrcffli 
(Jean  d' Andre),  the  most  celebrated  authority  on  procedure  in 
the  Middle  Ages,  who  died  in  1 348  ;  and  Cinus,  the  pupil  of  Dinus, 
a  Florentine  and  former  professor  at  Bologna,  who  died  in  1303, 
the  friend  of  Dante  and  the  mai^ler  of  Bartolus  and  Petrarch, 
a  poet  himself  (whose  sonnet  in  memory  of  Selvaggia  and  the 
canzone  to  Dante  ai'e  fine  oxampIeH  of  liis  style  at  best)  as  well 
as  a  jurist  of  considerable  eminence,  who  inter  alia  is  distinguished 
for  having  maintained,  contrary  U)  the  then  prevaihng  opinion 
in  favour  of  the  lex  ret  süce,  that  the  form  of  a  testament  was  to 
be  regulated  by  the  hx  loci  aci-tis. 

Bartolua :  Personai  History, — It  was  in  this  era  in  the  history 
of  jurisprudence,  and  in  the  midst  of  such  surroundings,  that  we 
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reach  the  name  of  Bartohis.     Of  his  birth  and  early  years  we 
have  little  reliable  knowledge.    He  was  a  native  of  Sassoferrato, 
a  town  in  the  province  of  Ancona,  on  the  River  Sentino,  which 
was  also  the  birthplace  of  Perroti  (died  1480),  a  leading  scholar 
of  the  fifteenth  century,  wlio  wae  celebrated  for  his  C4>mnientarie8 
on  Statins  and  Martial,  and  who  also  tranwlatecl  five  books  of 
Polybiufi  into  Latin.    The  ye^r  of  Bartolus's  birth  is  variously 
stated   between    1309-14,   but    as    he  t«lls    us    himself   (Dig, 
Novum.  L.  quidavi citm  fiUum  132,  do  V.O.)  t!uit  ho  was  promot*^d 
to  the  degree  of  Doctor  of  Laws  at  the  age  of  twenty-one,  and  as 
this  event  occurred  on  November  10th,   1334,  we  may  safely 
accept  the  suggestion  of  Savigny.^  that  i^artolus  must  have  been 
born  between  NoveraI>er  lOth,  1313,  and  November  lOth,  1314. 
His  father's  name  is  given  in  his  doctor's  diploma  (a  copy  of 
which  is  given  by  Lancellotiis)  as  Franciscus,  son  of  Bonaccursius, 
and  his  mother's  name,  we  are  told  by  his  biographer  Lanoellotus. 
who  pubhshed  his  Life  in   1570,  was  Sancta^  which  seems  to 
effectually  dispose  of  the  storj-  that  ho  was  a  foundling.     He  had 
two  brothers,  Bonaccursius  (called  aft<'r  his  grandfather)  and 
Peter.     Hia  first  tutor  was  the  granimarian  Peter  of  Asaisi,  a  man 
of  whom  he  speaks  with  earnest  gratitude,  as  learned  without 
hypocrisy,  and  of  wonderfid  piety.    At  the  age  of  fourt^^^n  he 
began  the  study  of  law  at  Perugia,  anti  his  principal  tutor  was 
the  Cinus  already  mentioned,  whose  k'Cturt^*,  he  told  Baldus,  had 
exercised  most  influence   upon  his  legal  training.     He  subse- 
quently removed  to  Bologna,  and  there  he  studied  under  four 
distinguished    jurists.    Buttigarius,    Rainerius,    Olth-adus,    and 
Belvisio.     He  seems  also  to  have  applied  himself  to  the  study  of 
geometry  under  Guido  of  Perugia,  a  niagnus  Tfteologus,  as  Bartolus 
caUfl  him,  and  of  the  Hebrew  language.     He  held  the  office  of 
judicial  a^iseesor  at  Todi  and  Pisa,  and  it  is  said  by  Diplovataccius 
that  he  was  banished  for  four  years  for  an  imjust  sent-ence  of 
death  he  had  passed  while  exercising  one  of  these  offices.     But 
the  story  is  dislK^Ueved  by  Savigny  ,2  and  there  is  no  contemporary 
proof  in  support'  of  it.    In  the  autumn  of  1339  we  find  him 
appointed  as  a  cf»lleague  of  his  former  master  Rainerius  at  Pisa 
on  a  salary  of  one  hundred  and  fifty  florins,  at  which  time  he 
tells  us  he  was  twenty-six  years  of  age,  and  the  house  in  which 
he  lived  in  Pisa  was  still  preserved  in  Savigny's  time  with  nn 


^  (hsrhichie  des  rHmiachen  Recfüs  im  MittttnUer,  bd.  vi.,  p.  125,  n,  5. 
'  Vol.  vi.,  P.U29. 
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insoription  upon  it  commemorating  the  fact.  In  1343  he  re- 
moved to  Perugia,  where  he  soon  estabjished  a  widespread  repu- 
tation as  a  law  teacher,  and  pupils  from  aE  parts  of  Italy  flocked 
to  his  lectures,  two  of  the  most  famous  being  Baldus  and  his 
brother  Angelus.  Five  years  afterwards  Penigia,  in  grateful 
remembrance  of  his  eminent  services,  conferred  uptin  liiin  and 
his  brother  Bonaecursius  the  right  of  ciliKenship,  and  in  1355 
tliis  city  liad  still  greater  cause  to  revere  his  memory,  for,  being 
sent  on  a  mission  to  the  Eniix^ror  Charles  IV.,  who  was  then  at 
Pitta,  BartoIuH  obtained  fur  it  many  privileges  as  well  as  a  con- 
firmatory charter  for  its  University,  Nor  did  he  return  without 
jMTsona!  honours  fur  himself,  for  the  Enipt*ror  ennobled  him, 
and  appointed  him  a  coimcillor^  besides  conferring  upon  him 
otlier  marks  of  imperial  favtmr.  Among  these  was  the  singular 
privilege  that  he  and  all  his  descendants  who  should  be  pro- 
fessors of  law  should  have  the  power  of  legitimizing  their  pupils 
in  cases  of  bastardy^  or  of  relieving  them  from  the  disadvantages 
of  minority.  Bartolua  was  twice  married  :  his  first  wife  was  a 
native  of  Ancona,  but  beyond  this  fact  and  that  the  union  did 
not  last  long,  we  know  httle  else  about  her  ;  his  second  wife  was 
Pellrna  di  Bovarello  of  Perugia,  of  the  Alfani  family,  who  sur- 
vived him,  and  by  whom  he  had  a  family  of  two  sons  and  four 
daughters.  He  died  at  Perugia  in  July,  1357,  at  the  age  of 
forty-four,  and  was  buried  in  the  Chureli  of  St.  Francesco,  wliere 
a  monument  was  erected  to  his  memory  with  the  inscription 
so  eloquent  in  its  brevity,  O^sa  Barloli.  By  his  will,  executed 
on  May  14th,  1356,  Bartolus  designated  his  two  sons  as  his 
princi^ml  heirs,  but  he  gave  each  of  his  daughters  a  legacy  of  four 
hundred  and  fifty  florins,  and  he  also  made  a  suitable  provision 
for  hiswäfe.  He  bequeathed  his  modest  library,  which  consisted  of 
thirty  juristical  and  thirty -four  theological  volumes,  indicating 
in  wliich  direction  his  tastes  lay,  to  a  monastery  in  Perugia,  from 
whence  it  is  said  a  monk  stole  the  volumes  and  carried  them  to 
Naples.  He  belonged  to  the  moderate  clerical  party  more  by 
reason  that  he  lived,  as  he  says,  in  terru  amicts  ecclesice  than  from 
strong  conviction,  and  as  a  rule  he  avoided  mixing  himself  up  in 
the  politics  of  the  day  arising  out  of  the  Guelf  and  Cthibelline  feud. 
His  Great  Authority. — Such  are  the  few  particulars  of  his 
private  life  which  have  come  down  to  us  ;  and  considering  that 
his  public  career  was  confined  within  the  brief  jK^riod  of  eighteen 
or  twenty  years,  it  is  astonishing  what  a  reputation  he  succeeded 
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in  building  up  for  himself  at  an  age  when  most  men  are  only 
beginning  to  lay  the  fotuidations  of  their  future  fame.  No  jurist 
of  the  Midille  Ages  ever  acquired  such  a  reputation  as  was 
imivereally  conceded  to  hini.  His  authority  as  an  expounder 
of  the  Roman  Law  was  uiiquestioned  in  hia  lifetime,  and  revered 
for  centuries  after  his  death.  He  was  called  lucema  or  pater 
juris^  and  ditx  jurisconsuUonim,  and  he  exercised  for  a  long  time 
in  Italy,  Spain,  and  Portugal  the  authority  of  a  legislator.  At 
Padua  a  Chair  was  even  created  for  the  exposition  of  the  opinions 
of  Bartolus.  If  his  reputation  was  subsequently  overshadowed 
in  France  and  Italy  by  the  historical  school  represented  by  Cujas, 
Alciati  {b.  1492,  d.  1550  a.D.),  and  others,  it  continued  more  or  less 
imimpaired  in  Germany  from  vhc  '*  reception  '*  of  the  Roman 
Law  as  the  "Common  Law  "  in  the  fifteenth  ct^iitury  down  to 
mo<iern  times ;  and  even  at  this  date  we  must  admit  that  there 
were  solid  grounds  for  the  pre-eminent  respect  that  waa  originally 
accorded  to  him.  He  was  above  all  things  a  practical  lawj'er, 
and  his  strong  practical  common  sense  convinced  him  of  the 
necessity  of  evolving  from  the  chaos  of  conflicting  Stntutes, 
customs,  and  feudal  laws  which  prevailed  in  his  day  some  prin- 
ciples of  general  application  which  were  suitable  to  the  age  in 
which  he  lived.  This  was  the  great  aim  of  his  life,  unhappily 
cut  short  by  an  untimely  death  while  he  was  still  in  the  vigour  of 
manhood.  He  wished  to  draw  from  the  Roman  Law,  the  Canon 
Law,  the  Feudal  Law,  and  Customary  I^w,  a  sort  of  Common 
Law  which  woiikl  avoid  the  technicalities  of  the  one,  the  narrow- 
ness of  another,  the  harshness  of  a  third,  and  the  defects  and 
deficiencies  of  a  fourth  ;  and  if  he  had  been  spared  to  run  the 
average  age  allotted  to  man,  he  would  probably  have  left  behind 
him  more  imperishable  work  as  the  fnut  of  his  labours.  But, 
as  we  shall  see  presently,  there  are  still  to  be  found  in  his  works 
the  materials  for  the  construction  of  manj^  of  the  leading  doctrines 
of  Private  International  Law. 

His  DUtinctive  Teaching. — In  their  original  sliape  his  WTitings 
for  the  most  part  took  the  form  of  lectures,  which  were  delivered 
by  him  as  part  of  his  University  coursvcs  ;  but  these  were  subse- 
quently amplified  from  notes  and  manuscript  comments,  and 
published  in  the  collected  edition  of  his  works,  which  first  ap- 
peared in  Venice  in  1475  in  five  volumes,  and  finally  in  eleven 
volumes  in  1615.     This  cireumstanoe.  no  doubt,  accounts  for  tho 

*  LAuront,  Le  Droit  Civil  InierTuUional^  i.,  p.  299. 


c 


Digitized  by 


oog 


52 


BABTOLUS 


fact  that  in  their  pubUshed  form  his  writings  do  not  reveal  that 
strong  personality  of  the  man  which  was  bo  impressed  upon  hiB 
BtudentB  in  the  lecture-room.  Many  of  his  critics,  therefore, 
have  been  unable  to  account  for  the  superior  reputation  he 
enjoyed  over  his  predeoessors  and  contemporaries)  and  have 
attempted  to  account  for  it  in  various  ways.  But  the  truth  is 
that  hiß  exegetical  teaching  of  the  law  was  carried  out  in  a  new 
spirit,  with  a  freshnees  and  energy,  combined  with  a  judicial 
calmness  and  sobernesH  of  judgment,  which  were  wanting  in 
others.  So,  again,  if  he  employed  the  dialectical  method  which 
was  80  much  in  vogue  in  the  previous  century,  and  to  an  extent 
which  rendered  the  works  of  liis  predecessors  tiresome  and  un- 
profitable to  read,  he  never  abused  it. 

To  us,  however,  he  is  chiefly  interesting  for  the  influenoe  he 
exercised  in  developing  the  theory  of  Stututes,  which  can  only 
be  compared  with  that  of  d'Argentre  at  a  much  later  period. 
That  he  was  not  the  originator  of  this  celebrated  theory,  as  was 
once  claimed  for  him,  is  now  well  established,  for  it  is  certain 
that  both  his  own  masters,  Cinus  and  Oldrodus  (to  mention 
no  others),  directed  their  attention  to  the  subject  of  the  conflict 
of  laws,  and  projxised  certain  rules  for  its  solution.  But  if 
Bailolus  cannot  claim  to  have  originated  the  above  theory,  it  is 
certainly  equally  imdeniable  that  he  gave  such  an  extended 
application  to  it,  and  so  ampHfied  the  work  of  his  predeceesors 
that,  while  their  names  have  more  or  less  ceased  to  be  connected 
with  it,  his  own  has  been  imperishably  associated  with  its  historj'. 
As  Weites  says,  if  he  was  not  the  creator  of  this  theory,  he  was  at 
least  one  of  its  ancestors.^  If,  however,  he  has  received  in  this 
connection  more  credit  for  originality  than  he  deserved,  he  has, 
on  tln^  other  han<l,  wuflercd  from  a  want  t>f  true  appreciation 
of  his  actual  teaching.  It  has  been  said»  for  instance,  that  the 
fundamental  notion  imderlying  his  theory  was  the  general 
division  of  aU  laws  into  real  and  personal  Statutes.  But  such  a 
dual  division  is  completely  foreign  to  the  whole  school  of  Italian 
writers  of  the  period  and  equally  to  his  own,*  and  is  really 
characteristic  since  the  sixteenth  eenturj^  of  the  Frencli  soluxtl 
under  the   teaching   of   d'Argentr6,   who   was   responsible   for 

*  Traiti  thearique  et  prati^e  de  droit  IntcmaiioTial  Privi,  i,  p.  16,  Paria, 
18Ö8. 

-  T1)0  modom  Italian  nchool  re^nrda  all  nila»  of  law  as  being  in  principio 
personal  Statutes,  ami  holds  that  m  torritorial  and  international  operation 
(liov  have  no  other  linii!  than  tho  so-eallud  luwb  of  public  uixkir. —  Von  Bar^ 
o  18  ((-) ;  Ltmrwnt,  i.,  p.  307. 
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it.^  It  18  true  that  Bartolus  incidentally  affirms  that  a  disposition 
of  the  law  is  to  bo  regarded  as  real  or  personal,  according  as  ita 
terms  may  relate  to  things  or  persons.  But  that  is  only  in  the 
nature  of  a  passing  observation  by  way  of  illiistration,  and  by 
no  means  emboclies  what  may  be  termed  the  kernel  of  his  own 
teaching,  a«  many  writers  have  affected  to  believe. 

In  substance  the  doctrine  of  Statutes,  as  taught  by  the  Post- 
Glossators,  may  be  summarized  in  this  way  :  (1)  The  Roman  Law 
is  universal,  and  therefore  common  to  strangers  also  ;  (2)  the 
Statutory  Law,  as  im  exception  to  the  former,  is  restricted  to 
those  persons  and  things  which  are  subject  to  the  sovereignty 
which  enacted  it.  From  these  lea<iing  principles  tlie  following 
consequences  resulted  ;  (a)  that  a  Statute  which  affected  persons 
only  did  not  operate  against  strangers  [SUUiUa  in  iwn  siMiios 
junsdictioni  statueiUcm  disponere  turn  possunt) ;  (6)  that  a  Statute 
which  referred  to  things  operated  against  strangere  as  well  as 
natives,  because  things  were  supposed  to  be  under  the  power 
of  the  legislating  authority  {StaUUa  qu(e  aßciunt  res  ligaiU 
foretises) ;  and  (c)  that  a  Statute  which  affected  the  person 
follows  the  citizen  wherevej  he  goes  {Civis  ligainr  eliam  extra 
lerritorium.  statuto  patrioe).^  As  illustrating  the  applioalion  of 
these  general  principles,  Bailolus  taught  that  a  Statute  which 
either  permitted  a  son  of  the  family  [ßlius  famllias)  to  execute 
a  testament,  or  proliibited  a  husband  from  instituting  his  wife 
as  his  heir,  did  not  affect  strangers  who  were  mere  residents 
of  the  city  where  such  a  law  prevailed.  Conversely,  a  Statut« 
which  prohibited  a  husband  from  alienating  his  >vife's  estate 
without  her  consent  is  one  that  has  an  oxtra-territorial  effect, 
and  the  like  rule  prevails,  speaking  generally,  in  dealing  with 
other  Statutes  affecting  the  incapacity  of  a  persfni.  But  Bartolus 
not  unfrequently  found  himself  confronted  vAxh  complex  cases 
(as  in  the  matter  of  succession)  which  compelled  liim  to  devise 
special  regulations  and  even  to  resort  to  ingenious  conslructions 
of  a  text  to  get  over  difficulties.  It  is  here  t  hat  the  heel  of  Achilles 
is  apparent  in  his  armoury,  and  his  vulnerable  points  were  eagerly 
laid  hold  of  by  his  latter  critics  to  subject  him  to  merciless  ridicule. 
Thus  d'Argentr^  says,  ridere  vulgo  solent  cum  dkitur  Jus  atkum 
aui  ATRUJi  Jus  diversa  dicere  vohtiii. 

Dumoulin  (1500-66)  is  equally  severe  upon  him  for  deciding 

*  Laiii6,  Introductiofi  au  droit  international  Privi,  i.,  p.  132,  Parifi,  1888. 


^  Laghi,  H  diriUo  IrUemazionaie  Privato,  L,  p.  50,  b.  4 
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the  controversy  as  to  whether  a  Statute  which  provided  that  the 
eldest  son  should  succeed  to  liis  father's  whole  estate  apphed  to 
natives  eactra-teiritorially  or  was  ct^nfined  to  persons  withiji  its 
own  territory,  by  inquiring  whether  the  law  said  primogeniMis 
sncced'Ot  in  omnibus  bonis  or  bona  decedeviivm  veniant  in  primo- 
geniinm :  in  the  former  c&ne.  accsoriling  to  Bartohis,  the  Statute 
was  to  be  held  to  be  one  that  dealt  with  j^ereons ;  in  the  latter, 
one  that  dealt  with  things.     Very  naturally  his  critic  says  : 
Taiyun  rejicittir  Jubc  disiinciio  q\tce  xferbalie  est  et  communikr 
rtprobatur.     But  advocates  of  thin  distinction,  puerile  as  it  now 
seems  to  us,  were  nevertheless  to  be  found  as  late  as  the  eighteenth 
century,  and  it  must  not  be  forgotten  that  a  very  eminent  French 
writer  saw  a  distinction  between  Jns  vert  and  veri  Jus}     Bar- 
tolua  was,  in  fact,  trying  to  discover  some  way  of  distinguishing 
between  Statutes  which  fell  under  one  or  the  other  of  the  above 
categories,  and  he  begins  the  passage  already  quoted  by  saying  : 
Mihi  videiur,  quod  verba  statuli  seu  CAytisticindinis  siirU  diligerUer 
intaendn,  an  observation  to  whioh  no  jx>Bsible  objection  could 
be  taken.     He  then  proceeds  to  say  :  Aut  ilia  dispo-nuvi  cijxa  res, 
as,  for  instance,  by  the  words,  Bwia  dec^enlis,  or  that  the  t^rba 
siaixUi  sell  consuetudinis  dis])onuni  circa  personas ;  and  by  way 
of  illuHtration  lie  adds  :  nt  per  hcBC  verba :  Privwgeniius  succedat. 
It  is  clear,  therefore,  that  the  main  object  of  Bartolus  was  to 
lay  dowTi  the  rule  that  the  actual  words  of  a  Statute  or  custom 
must  furnish  the  true  ke}'  to  its  purport  and  intent,  which  is  a 
rule  well  recognized  at  the  present  day.     His  particular  illustra- 
tion of  that  rule  may  have  been  well  or  ill  chosen,  but  that  is 
quite  a  secondary  matter,  and  does  not  aiTcct  the  soimdnees  of 
the  rule  itself.    Nor  have  his  critics,  d'Argentr6  and  others, 
been  any  more  successful  in  their  oM'n  definitions,  and  they  in 
tiu-n  have  been  criticized  by  later  jurists.     Besides,  it  must  bo 
reniomborod,  in  justice  to  Bartolus,  that  in  the  age  in  which  he 
lived  it  was  usual  in  the  solution  of  every  question  to  base  one's 
opinions  ujion  w>me  definite  text  tjf  the  Runum  Law,  and  as 
he  had  to  deal  with  new  conditions  and  necessities  unknown  to 
the  Roman  jurists,  it  is  not  surprising  that  his  interpretations 
were   oocasi*mally   of   a   forced    and    arbitraiy   character.     As 
Contuzzi  aptly  says  :  //  pensiero  era  dei  GlosscUori,  la  forvwla 
era  del  Diritto  Romano.-    When  due  allowance  is  made  for  this 
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*  Laurent,  vol.  i.,  p.  299. 

'  Diritto  Int^mazimuile  Primto,  Milan,  1890,  p.  42. 
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circumstance^  we  need  not  dwell  too  much  upon  the  more  or  less 
pardonable  delecta  which  are  alleged  against  him.  It  i^  more 
generous  to  recognize  that  in  him  we  have  a  jurist  who,  so  e-arly 
as  the  first  half  of  the  fourteenth  century,  was  ca])able  of  laying 
down  the  principle,  which  has  served  as  the  foundation  of  all 
modern  juristic  science  (e  forma  e  sempre  formera  la  base  dt  o^i 
Juturo  aistema,  as  Fusinato  says),  that  there  are  certain  laws 
which  have  an  extra-territorial  effect,  and  others  which  have 
not  ;^  and,  in  further  illustrating  this  broad  principle  by  estab- 
lishing the  following  important  rules:  (I)  that  juridical  Acts, 
such  as  contracts  and  testaments,  are  valid  as  to  form  if  they 
comply  with  the  extrinsic  requirements  of  the  law  of  the  place 
where  they  are  made  {iibi  est  celehratus  contractus) ;  (2)  that  the 
natural  and  presumably  intended  consequences  of  a  convention 
are  to  be  judged  according  to  the  law  of  the  place  of  contract 
(locus  corUraclns) ;  (3)  that  accidental  consequences  which  arise 
ez  post  facto  by  reason  of  neglect  or  delay  (propter  negligeniiam 
vtl  morain)  are,  on  the  c<jntrary,  to  be  judged  b}^  the  law  of  the 
place  of  performance  (tn  illo  loco,  in  quem  e^t  collata  aolxUio),  or, 
if  no  such  place  is  üz.ed,  or  an  alternative  of  many  places  is 
provided  involving  an  election,  then  in  tliat  place  vbi  petilur : 
and  (4)  that  rules  of  procedure  and  everj-thing  relating  ad  litis 
ordinatiofiem  are  to  be  regulated  by  the  hx  fori — that  is  to  say, 
the  law  of  the  locus  judicli.  The  legiatH  of  later  centuries  have 
done  little  more  than  to  elaborate  these  rules  by  a  further  proctiss 
of  development,  and  posterity,  as  Laurent*  rightly  contends 
ought  to  be  more  indulgent  and  just  to  the  memory  of  a  man 
who,  after  all,  has  tlie  glory  of  being  a  pioneer  of  the  juristic 
science  of  to-day.  It  is  easy  to  criticize  the  defects  and  errors 
of  our  prinleoessors,  but  if  men  lilce  Bartolus  had  not  jiavetl  the 
way  for  later  writers,  no  science  would  ever  be  perfc<-fe<l. 

His  Principal  Works. — Bartolus  has  left  behind  him  ti  con- 
siderable literature  on  a  variety  of  legal  subjects.  But  amdiigst 
his  principal  works  may  Ixi  mentioned  the  following  : 

1.  ComniaUarius  in  tria  Digesia,  first  published  in  Venice  in 
A.D.  1470. 

2.  ComnieiUarius  in  libros  IX.  Codices  priores,  1478. 

3.  Commeniarius  Su])er  libris  III.  jxjsterioribus  Codicts,  pub- 

•  C}.  Fioni,  Viritto  Iniemazionak  Friirilu,  '3n\  od.,  vol.  i.,  p.  4S,  Torino. 
JS88  :  Guido  Fu&inat«,  II  pn'ncipio  dcUa  Setwla  JuUiana,  p.  23,  Bologiia, 


1885. 


2  Vol.  i.,  p.  301. 
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lishcd  in  Naples  in  1470.  In  the  preface  to  this  work  he  tella 
us  that  he  undertook  it  after  a  severe  iUness  which  prevented 
him  from  pursuing  lus  ordinary  avocations,  in  order  to  occupy 
his  mind  with  a  useful  study 

4.  Lectura  Super  Auihenticut  (1477),  which  is  an  attempt  to 
w»mpilt^  an  additional  (eleventh)  book  of  novels  from  the  ordi- 
nance^t  of  the  Emperor  Henry  VII.  from  the  year  1312. 

5.  Processus  Salance  contra  Divam  VirgtTiem  Coram  Judice, 
Je^u,  a  mock  trial  })otwc€n  the  Devil  and  the  Virgin  Mother 
of  our  Lord,  in  whicli  the  former  claims  the  human  race  as  his 
property,  invoking  his  long  possession  in  support  of  his  claim, 
to  which  the  Virgin  rej)li(«  that  hie  possession  has  l>een  maia 
fide,  and  therefore  of  no  avail.  It  is  needless  to  add  that  tho 
claim  is  eventuaUy  defeated.  The  treatise  is  intended  as  a 
practical  lesson  on  judicial  procedure,  and  has  been  frequently 
printed  and  translated  from  the  Latin  into  other  languages. 
It  has  also  suggested  many  similar  works  by  other  writers,  such 
as  the  Liber  Bdial,  s.  processus  lAtcifei'i  contra  Christum.  Savigiiy 
calls  it  a  i^dantic  and  extravagant  jest,*  but  Bartolus  certainly 
did  not  mean  it  to  be  accepted  otherwise  than  as  a  serious  contri- 
bution to  the  practical  study  of  the  rides  of  procedure. 

Their  Value  at  the  Present  Day. — Exwpt  a«  a  connecting- 
link  between  the  older  system  of  law  prevailing  in  the  periotl 
preceding  the  break-up  of  the  Roman  Empire  of  the  West  and 
that  of  tho  system  adopted  by  the  modern  nations  of  Europe, 
the  works  of  Bartolus  offer  Httle  attraction  to  the  ordinary 
student  of  the  present  day.  They  are  now  scarcely  consulted, 
and  lie  neglected — at  least  in  this  country — on  the  shelves  of 
public  libraries.  Nor  is  it  hkely  that  they  will  ever  again  r^ain 
much  attention.  But  to  those*  who  arc  interested  in  discovering 
how  the  jurisprudence  of  modern  times  has  arisen,  by  mere 
development  and  progressive  change,  from  earher  systems,  the 
influence  which  Bartolus  exercised  in  tho  latter  part  of  the  Middle 
Ages  is  full  of  abiding  interest.  This  period  of  history  is  par- 
tictdarly  distinguished  by  examples  of  awakened  energy  and 
restless  enteq)riHe,  and  it  is  only  by  a  knowledge  of  the  part  it 
played  in  the  development  of  scientific  law  that  we  can  hope  to 
be  able  to  appreciate  the  march  of  progrfss  in  subsequent  cen- 
turies, or  to  understand  the  striking  divergence  of  legal  thought 
in  different  jwrts  of  Western  Europe  which  even  now  distinguishes 

1  vi.  160. 
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the  Italian,  French,  and  Grerman  schools  of  jurisprudence. 
English  law,  of  course,  stands  apart  from  the  laws  of  the  rest 
of  the  European  nations  in  its  relation  to  Roman  Law,  for  hero 
that  law  never  acquired  the  same  degree  of  influence  wlucli  it 
naturally  obtained  on  the  continent  of  Europe.  Insular  isolation 
has  here  served  to  mould  our  laws,  our  confititntiiin,  anil  our 
customs  according  to  ideals  suitable  to  the  peculiar  conditions 
under  which  we  live.  But  even  here  expansion  of  trade  and 
increasing  intercourse  with  foreign  nations  have  brought  us 
face  to  face  with  the  intricate  problems  arising  out  of  a  eontlict 
of  laws  with  which  foreign  jurist«  of  the  thirteenth  and  later 
centuries  had  in  deal.  No  one  who  is  interested  in  the  solution 
of  these  problems,  which  are  coiLstantly  becoming  more  and 
more  complex  in  character,  can  be  indifferent  to,  or  fail  to  derive 
advantage  from,  a  study  of  the  principal  works  of  those  earlier 
thinkers  in  this  department  of  jurisprudence  ;  and  it  is  from  this 
point  of  ^^ew  that  Bartolus  still  deserves  attention  in  this  country. 
There  was  a  time  when  it  was  usual  to  brand  the  Middle  Ages  as 
a  dark  and  barbarous  period  distinguished  only  by  Faustrecht 
or  KolbenrevJa.  But  an  age  that  eould  produce  a  Dant<^  and  a 
Petrarch  can  never  be  said  to  be  unilluminated  by  genius,  and 
among  the  jurists  of  the  same  age  Bartolus  can  never  be  denied 
a  pre-eminent  position.  It  has  been  said  that  there  is  even  a 
poetry  in  law  ;  but,  as  Von  Ihering  has  eloquently  observed, 
die  wahre  Poesie  des  Rechts  liegt  in  der  ErJtabetiheü  seines  Prob- 
lems und  in  seiner  an  Majestät  und  Gesetzmässigkeit  dem  Ldmje 
der  Gestirne  vergleichbaren  Beivegting}  And  a  man  like  Bartolus, 
who  took  a  leading  part  in  this  evolutionary  movement,  and 
initiated  some  of  those  lofty  problems,  deserves  a  niche  in  any 
gallery  of  great  jurists  of  the  world. 

'  Qtist  des  ritmischcn  Rechis^  i.  62. 
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Law  may  be  investigated  from  varioua  pointfi  of  view — its 
hiHtorioal  evolution  and  ita  organic  relation  to  its  age,  tlio  bj'II- 
tliesis  of  itfi  dogmatic  content,  or  the  plxilosophical  significance 
of  its  fundamental  principles.  Of  the  second  and  third  categories 
there  are  several  notable  representatives  in  the  present  series 
of  Great  Jurists;  the  great  importance  and  fruitfuiness  of  the 
comparative  and  historic  method  will  be  exemplified  in  this  and 
the  following  esaaj^s  devoted  to  two  jurists  who  were  pre-eminent 
pioneers  in  the  application  of  that  method  to  the  study  of  Roman- 
istic  jurisprudence.  Alciati,  kindled  by  the  humanist  movement 
in  Italy,  was  the  veritable  inaugurator  ;  then  followed  Cujas,  his 
great  disciple,  who  elaborated  and  perfected  this  method,  and 
indeed  surpassed  his  predecessor  in  many  respects.  To  them  is 
largely  due  the  subsequent  rational  study  of  Roman  law,  the  more 
accurate  restoration  and  interpretation  of  its  numerous  texts, 
its  scientific  development  generally,  and  its  influence  on  national 
legislations.' 

Boman  Law  before  Aloiati— In  the  East. — During  the  half- 
century  following  Justinian,  in  the  Eastern  Empire»  there  ap- 
peared, with  his  sanction,  numerous  Greek  translations  and 
epitomes  of  his  legal  compilations,  and  also — though  prohibitcKi 
by  him — commentaries  and  interpretations.  The  century  after 
was  a  period  of  stagnation  and  neglect ;  the  pubhc  law  school 
of  Constantinople  was  closed  in  717.  Then  came,  between  740 
and  911,  a  brief  succession  of  Graeco-Roman  codes  or  manuals 
issued  by  the  authority  of  the  Byzantine  Em|}eror8.  Thiis  we  find 
the  Echga  Leguvi  (740),  the  Prochiron  (c.  878).  the  Ejtanagoge 
Legis  (884-6),  and,  most  important  of  all,  the  Basilica  (or  Bitsilicae) 
(906-11).    Ostensibly  these  works  were  based  on  the  Justinian 

'  As  the  Bubjoctfl  of  this  osaay  and  tlie  following  partly  overlap,  and  tho 
poriodß  to  Bomo  extent  Bjuchronizo,  tho  two  studio«  are  proscated  with  tho 
hope  that  thoy  will  bo  taken  as  auppleinontmg  each  other ;  otherwise  it  would 
have  been  unposeible  to  »void  a  considerable  amount  of  repetition. 
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codes  ;  in  reality  they  were  dra\\Ti  from  translations,  epitomes. 
and  commentaries  whioli  ultimately  superseded  the  original 
texts.  Thus  by  the  end  oi  the  eleventli  century  tlie  great  Roman 
jurisprutleiKie  fell  into  abeyauee  owing  to  the  pre%^alenee  and 
usurped  authority  of  these  compilations,  the  substitution  of  the 
Greek  language  for  the  I^tin,  and  the  evergrowing  influence  of 
the  canon  law. 

In  the  West.^ — In  order  to  appreeiatc  duly  the  position  and 
reformative  influence  of  Alciati  and  the  other  humanistß,  it  is 
essential  to  bear  in  mind  the  fortiuies  of  Roman  law  in  the  West 
from  the  time  of  Justinian  to  the  sixteenth  century\  This  long 
period  may  bt^  subdivided  into  more  or  less  defined  stages : 
Roman  law  to  the  middle  of  the  eleventh  centurj-  ;  revival  in 
the  second  half  of  the  eleventh  century  mainly  connected  with 
Irnerius  at  Bologna;  the  glossators;  the  Bartolists,  or  com- 
mentators ;  the  fifteenth-century  preparation  fur  humanist 
jurisprudence,  and  the  sixteenth-centiuy  humanism.  An  ade- 
quate treatment  of  this  evolution  would  obviously  demand  nuiuy 
volumes  ;  but  for  the  purposes  of  the  present  study,  its  charac- 
teristic features  may  be  very  concisely  indicated,  so  as  to  enable 
us  to  discern  in  tnier  perspective  the  l)caring  and  significance 
of  the  main  sidjject  under  consideration. 

(a)  Boman  Law  to  the  Middle  of  the  Elevonth  Century. — The 
epoch  oi  the  last  struggle  between  the  Western  Empire  and  the 
barbarians  was  marked  by  "the  romanization  of  the  provLnces 
and  the  barbarization  of  Rome.'*^  The  imperial  courts  and  tho 
Roman  law  exercised  supreme  authority  ;  but  the  principle  of 
personality,  in  view  of  racial  dilTerences  and  conflicting  legal 
systems,  had  already  begxm  to  assert  itself.  In  the  provinces, 
Roman  law  assumctl.  in  the  hands  of  the  barbarians,  a  deba^y^d 
and  distorted  Utvra.  Before  the  publication  of  the  Corpuji  lurU 
we  find  various  complications,  e.g.  tho  edicts  of  the  Ostgothie 
Kings,  the  Lex  Rotmina  Burgnndicnntm,  tlie  Lex  Roma7ta  Visi- 
goihorum  (the  Brein'arium  Alarfdannm,  drawn  u[)  in  ß<l6,  as  an 


*  Cf.  for  tho  history  of  Roman  law  in  tho  Middle  Ages,  P.  Vinoßriwloff. 
n  Lnic  in  Metiioffal  Europe  (TjondtHi,  IDOfl),  whore  the  chief  atithoritioB 
coiivpniciill y  given.  Special  refert^noo  may  Ijc  made  to  tho  various  works 
of  H.  Fitting,  and  to  tliat  of  >t.  CJonrat  {Gesrkkhie  der  Quellen  und  Literatur 
des  römisrhen  Rechts  im  früheren  Mittelalter,  Leipzig,  1880-01).  For  tho 
entire  subjecti  however,  previous  to  Alciati,  the  great  work  of  Savigny  {Qes- 
chichU  des  römischen  Rechts  im  Mittelalter)  still  remains  uiuiurpaeuod,  though 
later  contributions  ha^'e  in  many  rospt^cts  amended  acme  of  his  views. 
'  Vinogradoff,  op.  cit.,  p.  4. 
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abridgment  of  the  Thoodosian  Code,  by  Alaric  II.),  the  last  of 
which,  serving  as  a  whole  body  of  law  for  the  Roman  population 
of  France  and  Spain,  long  exerciscKl  a  great  influence  in  Western 
Euroj)e.  The  compilatit>n  of  Justinian,  some  tlirec  decades  later, 
was  accepted  only  in  the  East,  and  in  those  part»  of  Italy  which 
that  legislator  had  retaken,  and  for  several  centuries  was  practi- 
cally dead  in  the  West .  Further  decay  is  shown  In  the  barbarous 
Lex  Rotnana  Curiensü  (end  of  the  eighth  century),  a  statement 
of  legal  custom  based  on  an  imperfect  abstract  of  Alaric's  Breviary, 
which  was  used  in  East  Switzerland,  Norlh  Italy,  and  the  Tyrol ; 
and  again  in  the  Romano-Germanic  Lex  legum,  which  embodies 
a  miscellany  of  rules  taken  from  the  Edict  of  Theodoric,  the  law 
of  the  Visigoths,  the  Justinian  Code,  and  barbarian  law. 

In  the  early  Middle  Ages,  the  barbarian  governments  could 
not  avoid  the  various  inconsistent  mixtures  in  their  legal  systems  ; 
and  even  under  the  Carolingian  sovcreigiLs,  who  effected  therein 
some  harmony  and  imity,  racial  differences  were  emphasized, 
the  application  of  law  became  personal  and  local,  and  legislative 
conflicts  hence  obtaine<l.  Nor  was  the  principle  of  personality 
entirely  eradicated  by  the  rise  and  operation  of  local  customs, 
which  naturally  assumed  a  Roman.  Lombard,  or  Frankish 
character,  according  as  one  or  other  ra<:^e  predominated  in 
the  region  concerned.  And  Roman  law  supplied  the  basis  of 
such  customs  in  several  districts,  e.g.  in  Central  Italy  the  Jus- 
tinian Code  prevailed,  in  South  Italy  the  Corjm/t  Iuris  as  well  as 
the  law  of  Justinian's  successors,  in  South  France  and  North 
Spain  Alaric's  Breviaiy  applied  ;  further  Rf>man  influence  was 
clearly  manifested  also  in  Germany,  in  North  France,  and  in 
England.  Moreover,  the  compilations  that  were  drawn  up  for 
ecclesiastical  use  show  a  great  indebtedness  to  Roman  juris- 
prudence :  thus  the  Lex  Tf/tmiiia  amanice  comytu,  a  Lombard  «tJrk 
of  the  ninth  century,  is  a  collection  of  Roman  rules  for  the  use 
of  the  clergy,  the  Colleclio  AnAdrm)  didaia  is  a  mixture  of  Ronuui 
and  canon  law.  The  j^pes  and  the  pontifical  courts  consistently 
maintained  the  authority  of  a  good  deal  of  the  Roman  civil  law, 
and  estecmeil  it  only  a  Httle  lower  than  the  canon  law.  In  the 
meantime  other  classes  of  works  hclix^d  tu  preserve  the  life  of 
Roman  law  ;  amongst  these  are  productions  like  the  Eli/tnologies 
or  Origins  of  Isidore  of  Seville,  which  contains  extracts  from 
olaasical  hterature,  enactments,  and  from  the  >vriting8  of  juris- 
consults ;  and — what  is  much  more  important — the  numerous 
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Epitomefl,  Summae  (e.g.  the  Penigian  Snmma  of  the  Code),  and 
Glosses^ — which  were  often  less  juridical  than  grammatical — on 
the  Code  and  the  Institutes  (e.^.  the  Pistoian  Close  on  the  Code, 
the  Turui  Gloss  on  the  Institutes), 

Thus  it  is  seen  that  Roman  law,  though  here  and  there  in  a  more 
or  less  debased,  adulterated,  or  garbled  form,  persisted  in  practice 
throughout  the  momentous  vicissitudes  of  the  five  centuries  after 
Jastiiiian  ;  neither  territorial  conquests  nor  the  development 
and  supremacy  of  the  feudal  system  could  entirel3'  crush  it.  As 
a  science  it  preserved  less  vitality  ;  the  earher  example  of  the  law 
sohoolB  of  Rome,  Constantinople»  and  Berytus  proved  then  of 
no  avail ;  such  theoretical  teaehing  and  sj-^tematic  study  of 
Roman  law  as  obtained  were  mainly  confined  to  the  schools  of 
the  clerical  and  monastic  orders,  and  even  then  commonly  re- 
garded as  supplementary  to  the  study  of  rhetoric  and  preparatory 
to  that  of  canon  law. 

(6)  A  Revival  in  the  Second  Half  of  the  Eleventh  Contury. — 
The  eleventh  century  was  a  period  of  transition.  The  religious, 
social,  and  political  organization  of  Europe  imderwent  considerable 
change.  The  papacy  had  made  continual  encroachments  on  the 
hierarchy  and  on  civil  governments,  and  now  in  Gregory  VII.  we 
see  the  groat  representative  of  its  temporal  claims,  and  the 
opjKinent  of  the  secularization  of  the  ChLU*oh.  The  feudal  system 
was  perfected.  Scholastic  philosophy,  with  its  dialectics,  its 
theological  and  metaphysical  B|>eculalion8,  was  established  in 
the  age  of  Laufranc  and  Anselm,  and  further  developed  by 
Abelard  and  Peter  Lombard.  A  juridical  renaissance — preceding 
the  re\nval  of  letters — wiis  witnessed,  and  bore  lasting  fruit  in 
certain  localitit^s — in  South  France,  Lombardy,  Ravenna,  and 
Bologna.  About  the  middle  of  the  eleventh  century  a  know- 
letlge  of  the  Pandects  spread  in  France  ;  and  by  the  side  of  Glosses 
and  abstracts  appeared  more  systematic  treatises,  e.g,  Petri 
esrcejdioncs  leguvi  Eotnarioruni  ("Excerpts  by  Peter  "),  a  manual 
designed  for  the  use  of  magistrates,  which  is  drawn  from  the 
Corpus  Iuris  and  refers  also  to  the  laws  and  customs  of  the 
barbarians ;  the  Brachyhgtts  iuris  civilis,  a  compendium  of  the 

^  Ä  gloss  iglosWf  yXQffffa)  meant  originally  (for  example,  in  Greek  and 
Latin  wtUopb)  an  archaic,  or  poetical,  or  foreign  word  requiring  interpretation. 
Later  it  v.t%s  rcferrpcl  to  the  explanation  itself  ;  thus  Isidore  of  Seville  nwes 
tlw  word  in  tliia  Bonse.  und  Alouin  dcHm»»  it  nccordingly:  "  uniua  vcrbi  vel 
nomini»  interpretatio."  With  the  glossators  the  gloss  was  ejrtended  from 
Bingle  words  to  entire  aentencoa  and  piuiHagr»,  and  sometimes  bocAmc  a  running 
commentary. 
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Justinian  law  made  on  tlie  model  of  the  Institutes,  and  taken 
from  the  Code,  Julian's  Epitome  (middle  of  sixth  century),  and 
Alaric*8  Breviary  ;  aiul  thr  recently  discovered  Lo  Codi  (c.  1149), 
a  summary  <.>f  the  Code,  for  the  u.se  of  magistrates,  >ÄTitten  in  the 
Proven9al  liuiguagc.  is  mainly  remarkable  as  being  tlie  first 
work  on  Roman  law  in  a  vernacular  tongue.^  As  to  the  Lombard 
citit^,  they  had  gr<>wn  in  jiopulation,  power,  and  weallli  ;  the 
organization  of  their  communes,  their  love  of  liberty  and  inde- 
pendence gave  to  civil  aiul  ]>ulitteal  life  a  new  activity  and  new 
needs;  increasing  commercial  and  private  relationships  demanded 
a  civil  law  much  more  developed  and  consistent  than  tliat  which 
was  supplied  by  the  various  Germanic  tribes.  Glosses  on  Ger- 
manic law  matle  more  and  more  reference  to  Roman  law  ;  and 
about  1070  appeared  the  Ltber  Pa-piensut,  a  compilation  of  edicts 
and  capitularies  parsed  by  the  magistrates  of  Pavia,  which 
presents  a  mixture  of  Roman  ami  Lombard  law.  The  law  school 
of  Ravenna  bt^came  conspicuous  for  its  support  of  Henry  IV, 
anrl  Clement  HI,  against  Gregory  VII,,  but  it  was  soon  trans- 
cended by  the  seliool  of  Bologna,  founded  by  the  Marchioness 
Matilda  in  order  to  counteraet  the  influence  of  Ravenna.  Pepo 
lectured  in  Bologna  about  1076  ;  but  the  most  illustrious  professor 
of  the  time  was  Irnerius.-  who  was  designated  by  the  subsequent 
glossators  the  "lucema  iuris."  His  IcctTircs  on  the  Code  and  the 
Institutes  were  a  great  stimulus  to  the  study  of  Roman  jin-is- 
jirudence.  His  works  cmbriwe  numorouH  glosses,  atiimmie  (sum- 
maries, compendiuma)  of  Lombard  law  and  tlie  Code,  treatises 
on  legal  formuln?  luul  interpretation.  He  was  in  some  res|)ectB 
a  creator  ;  he  was  the  first  s^-stematically  to  collate  and  compare 
texts,  and  establish  consistent  conclusions  therefrom.  Under  him 
Bologna  became  supreme  in  law  studies;  and  thence  began  a 
continual  flow  of  distinguished  Romanists  lo  the  luiiversities  of 
Italy.  France,  and  other  parts  of  Europe  ;  thus  Placcntinus  did 
pionter  work  at  Montpellier,  Vaearius  at  Oxford. 

(c)  The  Glossators  (about  1100  to  1250). — The  immediate 
successors  of  Irnerius  were  the  "four  doctors,"  Bulgarus,  Mar- 
tinus,  Jacobus,  and  Ugo,  who  made  the  famous  declaration  at 

*  Soe  Vinogradoff.  op.  cit.,  pp.  00  »e^. 

*  Imeriufl  (Guamorius  or  Wtvrnerius)  firat  taught  the  *'  arte»  liber&lea," 
and  probably  brpau  teaching  Ihw  about  1088.  He  died  after  1125. — On  Ihia 
part  of  the  subject,  the  chit'f  authority  U  II.  Fitting»  Die  Anjange  der  RedUs- 
Mhnie  SH  Botcgna  (I^ipzijt,  1888).  Cf.  also  O.  Peacatoro.  Die  Oloftsni  dea 
Irnerius  (Grcif&wald,  1888). 
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the  Roncaglia  Diet  (1158)  in  favour  of  the  Emperor  Fretierick 
Barbarossa's  right  to  tax  the  Lombard  cities.  Though  their 
leaning  was  to  monarchical  centralization  as  against  feudal  dis- 
integration, yet  their  decision  was  due  to  the  way  they  inter- 
preted certain  texts  of  Roman  law  rather  than  to  any  spirit  of 
political  partisannhip.  They  regarded  feudal  law  as  a  dc  velopraeJit 
i  >l  iho  doctrine  of  emphyteims.^  A  distinguished  pupil  of  Mart  inus 
was  Placentinus,  who  taught  at  Mantua,  Bologna,  and  then  at 
Montpellier,  where  he  died  in  1192.  The  teaching  of  EulgaruR, 
the  Chrj'sostom  of  jiu:i«prudence,  was  tranamitte<l  by  discipks 
like  Rogeriuß  ami  Bassianus  to  Hngolinus  and  Azo,  and  by  tlieae 
to  Accursius,  the  head  of  the  Bolognese  glossatorfi.  Azo  (died 
c.  1230)  lectured  at  Bologna  and  Montpellier  ;  and  his  gloss  and 
Summa  of  the  Institutes  and  Code  enjoyed  such  great  autliority, 
especially  in  the  Court«,  that  a  knowledge  (jf  these  works  was 
considered  indispensable  to  those  who  aspired  to  sit  on  the  l>ench 
— "ohi  non  ha  Azzo,  non  vada  a  palazzo."  In  England  he  was 
followed  by  Bracton,  whose  work  De  legibm  el  consueivdinHms 
Angliae  is  the  most  important  British  (;mitrilmtioii  in  Hf)manistic 
jiurisprudence.  It  was  intended  for  practitioners,  and  was  based 
largely  on  the  case  law  (»f  Henry  11 1.\s  age  and  on  Roman  materials 
derived  from  Azo.  Similarly,  in  Germany  appeared  manuals  of 
customary  law,  e.g.  I^Iike  von  Repgow's  Sachse nsqdegel  (Saxon 
Mirror),  a  compilation  of  the  law  of  the  Saxons  ;  this  was  soon 
followed  by  kindred  productions,  showing  the  rising  influence  of 
Roman  conceptions.  The  GtoaaOre^inana  of  Accur,^ius  (c.  1182 — 
1260)  is  a  comprehensive  collection  of  many  previous  glasses 
and  extracts  from  numerous  manuscripts,  most  of  which  are 
no  longer  extant ;  it  is  thus  an  epitome  of  the  entire  school,  and 
as  such  it  brings  together  and  compares  diverse  scattered  texts 
and  opinions,  and  endeavours  skilfully  and  acutely  to  rectincile 
seeming  inconsistencies. 

In  general  the  work  t)f  the  glossah)r8  was  of  a  prac Heal  character, 
designed  mainlj^  for  consultative  and  magisterial  purposes.  In 
some  quiirtcrs  the  Courts  attached  thereto  such  high  authority 
that  it  became  a  current  maxim  that  the  bench  recognized  only 
what  the  gloss  laid  down  :  "  Quod  non  agnoscit  glossa  non  agnoscit 
curia."  The  Olossae  offered  elucidations  and  interpretations  of 
individual  toxtn,  and  were  at  first  interlinear,  tlien  marginal : 
8<:>metimcs  they  oven  amounted  to  a  running  commentary  (a;*- 

*  CJ.  Vinogradoff,  op,  cii.,  p.  öl. 
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paratus)  on  an  entire  book.  They  dealt  with  various  matters, 
from  mere  grammatical  notes  to  important  juridical  theories. 
The  Summae  attempted  a  more  systematic  treatment  of  par- 
ticular titles  or  whole  books  of  the  Justinian  compilation.  In 
the  earUer  legal  writings  the  scholastic  method  with  its  dialectical 
argumentation  is  in  the  ascendancy  ;  but  afterwards  in  the  more 
characteristic  work  of  this  school,  a  more  or  less  Uteral  inter- 
pretation, couched  in  concise  terms,  and  a  marshaUing  of  texts 
and  opinions  constitute  the  general  mode  of  treatment,  though 
the  formal  method  is  still  applied  in  the  developing  of  conclusions. 
How  could  it  well  be  otherwise  in  an  age  which  produced  such 
pre-eniin€'nt  manters  of  Kcholaslic  phik  sophy  as  Albertus  Magnus. 
Thomas  Aquinas,  and  Duns  Scotus  ?  However.  Justinian 
gradually  became  to  the  new  order  of  lawyers  what  Aristotle 
was  to  the  old.  Jurisprudence  did  not  become,  hkc  philosophy^ 
the  servile  handmaid  of  theology.  Further,  the  law  of  procedure 
{ordo  iiidtcarius)  was  set  forth,  and  collections  of  controversies 
{dissemiones)  and  investigations  {qvaestiones)  on  this  and  other 
subjects  were  produced.  All  these  works  show  their  authors* 
knowledge  of  the  whole  Justinian  body  of  law,  except  the  Novels 
in  Greek.  But  the  writings  of  Gains,  the  fragments  of  the 
classical  jurisconsults  hke  Ulpian,  and  the  Basiiim  seem  to  have 
been  unknown  to  them,  nor  did  they  take  account  of  the  Theo- 
dosian  Code  or  Alaric^a  Breviary  ;  tliey  made  use.  however,  of 
the  Lombard  canon,  and  feudal  law,  and  of  the  statutes  of  the 
Italian  cities.  To  them  is  due  that  strange  division  cf  the  Digest 
which  is  usually  adopted  in  the  sixteenth-century  editions — 
Digestum  veins  (Bk.  I.— Bk.  XXIV.  t.  2),  Inforiialvm  (Bk. 
XXIV.  t.  3— Bk.  XXXMII.),  Digestum  novum  (Bk.  XXXIX. 
— Bk.  L.).  They  were  not  infrcquendy  on  the  right  line  in 
comparing  and  critically  examining  {as  Accursius  in  particular 
does)  various  texts,  in  order  to  arrive  at  the  correct  source.  But 
their  glaring  defects,  in  spite  of  much  good  and  useful  work,  were 
HtK>n  to  bring  the  whole  school  into  discredit.  In  the  first  place, 
trivial  verbal  meanings  were  too  commonly  offered,  e.g,  qtramvis 
as  an  equivalent  for  elm,  absiffd  explanations  were  sometimes 
propounded,  as  in  deriving  the  lex  Furiu  Caninia  from  canis, 
Tiber  from  Tiberius,  and  in  interpreting  poniijez  simply  by 
episcopus  or  papa :  secondly,  superabundant  exegesis  tended  to 
overwhelm  the  intruLsic  content  of  the  text;  finallj',  historic 
perspective  was  wanting,  alike  in  numerous  details  as  in  attribu- 
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ting  to  Ulpian  and  even  Justinian  a  date  prior  to  the  Cliristian 
era,  confusing  Caracalla  (Antoninus)  with  Marcuw  Antonius,  ajid 
in  more  fundamental  assumptions,  e.j/.  that  the  Empire  under 
the  Grerman  rulers  wan  a  regular  continuation  of  the  Roman, 
and  therefore  subject  to  similar  law  and  polity.  A  good  many 
of  the  erroneous  interpretatirns  advanced  are  due  to  a  failure 
to  realize  the  historical  relationships  of  the  constituent  parts  of 
the  Corpus  Iuris. 

(d)  me  Commentators,  or  Post- Glossators. — The  gloRsatore 
had  done  much  to  restore  the  Justinian  law,  but  with  the  con- 
densation of  their  work  by  Accursius  and  tlie  almost  exclusive 
attention  paid  to  the  latter  b}'  courts  aiul  schools,  the  progressive 
movement  was  checked.  Texts  and  soiu-ces  were  disregarded  in 
favour  of  the  gloss.  It  was  said  that  some  even  went  to  tlic 
length  of  glossing  the  gloss  of  the  gloss.  The  school  of  the 
fourteenth  and  fifteenth  centuries — variously  designated  the  ptist- 
glossators,  the  commentators,  the  Scrihaites,  or  Bartoliste — rcse 
against  the  tyranny  of  the  gloss.  Some  of  the  earliest  represenl  a- 
tives  were  found  in  France,  e.g.  Jacques  de  Revigny  (JhcoIjuh  a 
Ravanis,  d.  129C),  who  proved  himself  a  formidable  oppdiiriit 
and  skilful  dialectician,  and  his  pupil,  Pierre  dc  BelJejx'reho 
(Petras  a  Bellapertica,  d.  1308),  who  Ix^cnmeChancell^^r  of  Frmicc  ; 
in  Italy  wo  find  the  ]iirist-pf*et  Cinu«  a  Pisloia,  friend  of  Dante, 
model  of  Petrarch,  and  master  of  Bartolus.  Cinus  severely 
condemne<l  the  blind  devotees  of  the  gloss,  an*l  declared  that 
**gh)S8a  ilia  est  diaboliea  et  non  vcra.**^  The  Italian  JJartolus- 
(1314-13G7),  who  taught  at  Pisa  and  Perugia,  was  the  acknow- 
ledged head  of  this  school ;  the  reactionaries  regarded  his  authority 
with  the  utmost  veneriilion.  styled  him  the  "monarcha  iuris," 
and  some,  like  Jason,  spoke  of  him  a^  a  terrestrial  <leity.  Even 
Alciati  considered  him  in  some  respects  the  first  of  jurisconsults  ; 
but  Cujas  had  a  higher  opinion  of  Accursius.  The  works  of  Bar- 
tolus include  commentaries  (or  leci-urae)  on  the  Digest  and  Code, 
treatises  on  public  law,  private  law,  and  on  procedure  [e.g.  Ordo 
iudicii.  De  lestibus),  some  controversial  writings  (qvafstion^s), 
and  professional  consultations  {consilia).  In  many  quarters  these 
writings  enjoyed  the  force  of  law.  At  Padua  a  chair  was  estab- 
lished to  expound  the  law,  the  gloss,  and  Bartolus  (*'lectura 

'  Comment  in  Cod.,  viii.  45.    CJ.  ibid.,  vi.  15;  "  ft*  dixcrunt  dootoros  et 
gloMa  ...  et  quotc^uot  fucrint  etiamdi  miUc  hoc  dixisflcntt  umncs  orrovcrunt.'* 
'  Soe  the  procoduig  wsay, 
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tc2ciU8,  gloBsae,  et  Bartoli  ")* ;  as  a  French  writer  remarks,  one 
had  almost  said  the  law  and  the  prophets. ^  Other  prominent 
members  of  the  KChool  Merc — in  Italy.  Baldu«  (1327-1406),  who 
tiiught  at  Perugia  and  Pa  via,  and  often  acted  in  a  judicial  and 
diplomatic  capacity,  P.  de  Castro  (d.  1438),  P.  de  Imola,  Jason 
de  Mayno,  B.  Caepolla,  P.  Decius  (1454-1635) ;  in  France,  G.  de 
Cuneo,  who  became  a  Lishup,  J.  Faber  ((/.  1340),  a  seigniorial 
judge  who  wa«,  through  his  practical  works,  called  *' pater 
practicae."  Their  juristic  productions,  hke  those  of  Bartolus, 
include  exegetical  works,  manuals  of  practice  and  procedure, 
casuist  works  consisting  of  casuSj  quaesiioncsy  consilia,  and 
systematic  treatises.* 

The  aim  of  the  Bartohsls  was  to  unite  practical  apphcations 
with  theoretical  disquisitions,  to  draw  from  Roman  jurisprudence 
a  law  that  would  metrt  the  needH  of  Iheir  time.  The  original  st^nse 
of  text*  was  thus  tiften  perverte<l ;  lUjmaii  elements  were  made  to 
serve  in  the  construction  of  doctrines  which  in  their  entirety  were 
foreign  to  ancient  civil  law.  And  in  this  process  the  dialectic 
method  of  the  scholastic  phil(JSophy  wa:^  adopted,  not  indeed  for 
the  first  time,  but  with  greater  thoroughness  and  subtlety,  Paris 
had  become,  through  the  influence  of  Abelard,  the  leading  centre 
of  scholoHliciHm ;  iuid,  as  tSavigU}'  has  shown,**  this  method  was 
first  consitsleutly  apphed  to  law  by  French  legists  in  the  second 
half  of  the  thirteenth  century,  and  soon  after  Ciims  introduced 
into  Italy  the  doctrine  of  tlu^se  '' moiUrni "'  (as  the^'  were  called. 
in  contradistinction  to  the  earlier  gltkssators,  the  *'doctores 
antiqui").  Thus,  while  tho  4iUi1ud<'  of  (he  glosHattir«  was  to 
some  extent  *' humanistic '*  and  their  Roman  law  was  mort?  or 
le«8  divorced  from  actual  life,  in  the  hands  of  the  commentators 
there  was  usually  a  co-ordination  of  life  and  law,  together  with 
scholasticism.  They  correlatetl  Roman  law,  though  in  isi)laled 
texts,  with  canon  Law  and  the  ordinances  and  statutes  of  the 
Lom))ard  cities,  and  in  such  correlation  they  were  always  mindful 
of  actual  forensic  oauses.  The  glossattirs  had  deemed  the  Corpus 
Iivis  an  eml>odiment  of  the  iua  commune,  the  universal  law  of 
olvihacd  mankind  ;  but  this  was  so  on  theoretical  grtiunds.    Their 

'  Cf.  Savigny,  op.  cit.,  vol.  vi.,  p.  154. 

^  J.  Flrtt'h,  Ctijas,  lea  Olosmicura  ei  les  linrt^islm,  in  jVokv.  Ä«'.  IliH.  de  dr, 
/ran.  ti  cfronj^er  {TariÄ,  1883),  vol.  vii.,  pp.  2t^')-27.  ftl  p.  217. 

^  CJ.  J.  Briösaud,  Cour8  d'histoirc  gtniraie  dt  droit  frant^ais,  2  vuls.  (Purifc, 
1004),  vol  i.,  pp.  :219-20. 

*  Op.  ci/.,  v.,  pp.  G03  seq. 
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HUGcesKorH  wellt  further  aud  imported  it,  iii  aii  udult^^rated  furm, 
in  to  the  actual  legiblativo  construction  and  the  practical  ad- 
miiiialratioii  of  justice;  and  so  they  established,  ixs  it  were,  a 
''usus  modernus  Pandectarum.''  Practitioners  paid  more  heed 
to  the  "communis  opinio  '*  than  to  theory  and  cogent  reasoning 
from  first  prijiciples ;  thus  the  citation  of  authorities  wae  pre- 
ferred to  the  proptjunding  of  reaöons.  Subtle  distinctions,  how- 
ever, as  well  as  argument«  pro  and  contra  abound.  Though  the 
Bartolists  were  contemporaries  of,  someiimeH  intimate  with, 
some  of  the  greatest  literary  masters  the  world  has  ever  seen,  as, 
fureJiampLe,  Dante,  Petrarch,  Boccaccio,  yet  their  style  is  marked 
by  tedious  diffuseness,  proUxily,  commonplace  ;  the  observation 
of  Cujuö  is  fully  merited — '' verbosi  in  re  facili,  in  diÜiciÜ  muti, 
in  angusta  diffusi." 

In  Italy  and  France  their  iiifiuence  remaine<l  till  the  coming  of 
men  like  Alciati  and  Cujas.  and  here  aud  there  persisted  even  for 
some  time  after ;  in  Germany  it  lasted  much  longer,  indeed  till 
the  time  of  Savigny,  In  the  latter  country  the  definitive  "  recep- 
tion "  of  Roman  law  took  place  in  the  fifteenth  century  ;  but  it 
was  an  impure,  glossed,  Bartolized  Boman  law;  the  "heutiges 
römisches  Hecht "  was  more  Roman  in  name  than  in  sub- 
Btauce. 

(c)  The  Bonaissance  of  Roman  Jurisprudence. — The  fifteenth 
century  brought  furtii  no  pi'edoiiiinattng  jm'ist  Hke  IrneriuB,  or 
Accursius,  or  Bartolus  of  the  preceding  centuries.  Circumstances 
were  at  first  not  favourable  to  legists,  int^-stüie  dissensions  and 
the  strife  of  poUtieal  parties  Mere  frequent.  The  excesses  of  un- 
restrained democratic  power  accelerated  the  downfall  of  the 
Italian  republics.  Professors  of  law  were  not  ahvaj^s  honoured 
in  their  own  counlrits;  and  so  they  were  obliged  to  adopt  the 
wandering  life  of  peripatetic  teachers,  now  appearing  in  one 
university,  now  in  another.  Their  method  of  holding  "dis- 
putationes,"  substantially  borrowed  from  their  predecessors, 
saved  professorial  activity  from  absolute  barrenness.  They  com- 
bhuid  practice  with  teaching  ;  and  in  their  consultations  they 
largely  used  pruioiples  of  Roman  law.  Roman  law  had  come  to 
be  regarded  as  a  kind  of  **  common  "  law,  or  as  a  subsidiary  law 
useful  for  fiiüjig  up  gaj>s  in  local  legislations.  Amidst  the  multi- 
pUcity  of  customs  and  statutes,  varying  from  place  to  place, 
producing,  through  their  frequent  incompatibiUty,  conflicts  and 
confusion,  the  Roman  body  of  hnv  offered  principles  that  might 
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be  tuiivereally  recognized  and  adapted  to  promote  greater  unity 
and  harmony.  Moreover,  it  waa  looked  upon  with  favour  by 
the  clergj',  to  whose  interests  it  was  not  antagonistic,  and  also  by 
sovereigns,  whose  aggrandizement  it  did  not  oppose.  Further, 
the  centiffy  was  fruitful  in  momentous  evente,  which  prepared 
the  way  for  a  vigorous  revival  of  Homiui  jurisprudence.  Con- 
stantinople fell.  Printing  was  invented,  and  great  improvements 
in  paper-making  werecffected.  Libraries,  manuscripts,  and  books 
multiplied.  Exploration  of  now  lands  was  undertaken.  A  deep 
interest  in  ancient  civilization  was  aroused  ;  the  study  of  classieal 
history,  literature,  antiquities,  institutions  was  more  thoroughly 
cidtivated.  In  Italy  the  literary  renaissance  had  alreÄcly  esta-b- 
hsliod  itöelf  in  the  previoujs  century-.  And  now  we  find  not  so 
much  jurists  proper,  but  humanists  like  Ambrogio  Traversari 
(d.  143Ö),  who  translated  man^-  Greek  manuscripts  into  Latin, 
and  recommended  the  study  of  the  laws  in  their  original  sources 
and  not  in  the  compilations  of  the  commentators  ;  Laureiitius 
Valla  (1405-1457),  who,  in  the  course  of  his  classical  and  philo- 
logical Studie«,  sometimes  tlirew  Lght  on  the  language  ami  plirasi^ 
ology  of  the  ancient  jurisconsults;  and  Angelo  Pc»litian  {1454- 
1494).  poet  and  scholar,  who  regarded  the  t+'xls  of  Roman  law 
as  an  invaluable  product  of  antiquity — not  only  intrinsically,  but 
also  as  an  aid  to  solve  problems  of  Latin  philology — and  who 
was  one  of  the  very  earliest  to  apply  the  results  of  scholarship 
to  juridical  investigations,  in  his  compariHon  oi  an  edition  of  the 
Digest  printed  at  Venice,  1485,  with  the  famous  Florentine 
mauusiTipt.  And  now  with  tlie  approach  e>f  the  sixt-cvnth 
century  and  the  ever-increasing  humanistic  fermentation  mani- 
fested in  all  braucht«  of  intellectual  activity,  and  fast  sjireading 
from  Italy  to  other  coimtries,  there  appeared  tliree  men — Alciati 
in  Italy,  Ulrich  Zasius  {d,  1535)  in  (Jermany,  and  Btide^  (Budaeus, 
1467-1540)  in  France — who  showed  the  world  the  grave  defects 
of  the  glossators,  the  commentators  and  their  legal  predecessors 
in  general,  and  inaugurated  with  greater  thoroughness,  con- 
sistency, and  systematic  apphcation  a  more  rational  and  scientific 
method  for  the  study  and  true  comprehension  of  Roman  law. 
Aiul  of  thoi^;  men,  Alciati  was  the  greatest. 

Estiennc  Pasquicr,  who  commenced  in  1561  the  publication 
of  his  Recfherche8  de  la  France,  classified  the  jurists  from  the 
twelfth  to  the  sixteenth  century  into  three  schools,   viz.  the 

1  Uis  work  rolaling  U>  law  is  AnnokUione«  ad  Fandectojt, 
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Gloßsalors.  the  Scrtbentes  (so  called,  as  he  BavB,  by  scholars,  and 
whom  he  torms  "Docteurs  dc  droict  "),  and  the  "Hiimanistes," 
so  called  "pour  avoir  mesK*  on  beau  langfage  latin  Its  Tx'ttres 
Humaines  avcc  le  Droict."  He  goes  on  to  say  that  the  sixteenth 
century  brought  forth  "une  nouvelle  estude  de  I^oix,  qui  fut  de 
faire  un  raariage  de  I'eBtude  du  Droict  aveeques  les  Lettres 
Humaines,  par  un  langage  latin  net  et  poly.'** 

Life  of  Alciati.- — Andrea  Alciati  or  Alciato  (Andreas  Alciatus) 
was  bom  May  8,  1492,  in  Alzate  near  Como  in  the  Milanese. 
He  was  an  only  son.  and  his  father,  Ambrogio,  a  wealthy  mer- 
chant, was  a  decurion  (munieipal  magistrate  or  enuncillor)  in 
Milan,  and  had  acted  as  envoy  to  Venice  ;  his  mother,  Marghorita. 
was  a  woman  of  high  nobility.  Among  his  ancestors  were  men 
distinguished  in  Church  and  Stat©  and  in  learning.  From  his 
early  youth  he  was  devoted  to  studies.  Ho  received  his  first 
education  in  Milan,  an  important  centre  of  the  Hellenic  renais- 
sance. One  of  his  masters  there  was  Janus  ParrhasiuB.  a  Nea- 
politan, to  whom  he  was  largelj''  indebted  for  his  knowledge  of 
the  cla.ssical  languages,  especially  T^tin  ;  ami  among  his  school 
friends  was  Franciscus  Galvus.  About  150S  Alciati  proceeded. 
with  a  view  to  study  law,  to  the  university  of  Pavia.  where  he 
attended  the  lectures  of  professors  like  Jason  Ma^Tins  (de  Ma%Tio), 
who  adhered  for  the  most  pari  to  the  traditional  method  of 
exposition  by  dealing  with  the  "coramimis  opinio  "  rather  than 
with  the  legal  text  itself,  but  whose  taste  for  ancient  literature 
greatly  influenced  Alciati ;  Philippus  Deeius,  who  showed  great 
skill  in  his  vigorous  disputations  with  Magnus ;  and  Paulus 
Picus  a  Monte  Pico,  whose  discourse,  as  Alciati  wrote  in  1522, 
wa«  marked  by  labwinthine  confiisedneRs  and  ol)scurity.®  It 
appears,  from  an  observation  made  at  BavSel  University  by  his 
friend.  Bonifacius  Amerbaeh,  in  1 526.  that  Alciati  recognized  the 
futility  of  his  tlirec  years'  legal  course  as  soon  a^  he  directed 
his  attention  to  Justinian's  Institutes,  instead  of  glosses  and  com- 

'  I.iv.  \x.  c.  39. — The  tonn  "  huinanitas  "  as  appliod  to  the  classical  eultuio 
of  tho  Ron!iia.Hftnco  is  found  much  earlier.  Thug  in  a  medallion  (made  by 
Pisano  bcfüw  1450)  of  Pier  Candido  Dooembrio  {131*0-1477).  th«  latter  is 
dAflrribcd  ofl  **  fltu<lionim  hunmnitatia  dooiis."  Of,  I..  Goigor,  RetuiiAAanrr.  und 
Humanismus  in  Italien  und  DfiUerMnnd  (IR8*2).  p.  167. 

*  This  suction  of  the  paper  ia  much  indebted  to  B.  von  MocUor,  Andrtas 
.4/rMMBrL'Blau,  1907). 

»  Emblemaia,  ed.  1599,  p.  US.  No.  Oß: 

"  OliHcnrus  ol  confufins,  ut  Picna  fnit, 
Lab^rrinthos  appellabitnr." 
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mentArics.*  In  1511,  owing  perhaps  to  war  disturbances.  Alciati 
remnv€Hi  to  Bologna,  and  Ijecame  a  pupil  of  Clarnkw  Riiiniis. 
Two  years  aftenvardS,  whilst  still  a  student,  he  published  his  first 
work — written,  m^  lie  himself  ^tiys,  in  a  ffirtnight- — a  romnentary 
(AnnotiUton^s)  in  (res  Uhros  Codicis  (the  last  three  brinks  of  tlie 
Justinian  (.V)de).  whieh  filled  a  gap.  The  furst  nine  books  were 
well  loiown  in  the  Middle  Ages,  and  were  often  referred  to  as  the 
Codex;  but  the  remaining  portion,  dealing  maiiily  with  public 
law  and  possessing  greater  historical  than  practical  interest,  wae 
mueh  negl<»cted.  Thin  work  not  only  showed  the  young  author's 
knowledge  of  ancient  literature,  but — what  was  of  more  vital 
importance — contained,  in  lirilliiuit  style,  definitely  fr»rmulated 
demands  for  a  new  method  of  jurisprudence,  in  harmony  with 
humanist  conceptions."  The  following  year  Ihe  doctorV  degree 
was  conferred  on  him. 

Alciati  now  returned  to  Milan,  ami  became  a  member  of  the 
College  of  Jurists  (*'Colkgiuni  iurisconsultorum  ")\vilh  a  view  to 
practising  at  the  bar.  He  was  mindful  of  the  proverbial  saying — 
"  Esto  advocatus  iuvenis  et  medicus  w^nex  " — that  whereas  long 
experience  is  necessary  in  a  doctor,  energy',  ardour,  ambition, 
untiring  handhng  of  authorities  would  stand  a  yoxing  advocate 
in  good  stead  ;  moreover,  as  Accursius  had  said.  *'  Quanto  iuniores 
tanto  perspioaciores.'^®  The  first  case  in  which  his  opinion  wa«^ 
asked  was  one  of  witchcraft.  The  accusation  had  first  been 
brought  before  the  Ecclesiastical  Court,  and  the  presiding  bishop 
before  delivering  judgment  submitted  the  question  to  Alciati. 
The  inquisitor's  allegations  were  parried  by  Alciati  with  urbane 
good-humour  ;  yet  the  young  lawyer  does  not  appear  to  have 
differed  fimdamentally  on  this  matter  from  his  contemporaries .* 

In  1518  he  was  appointed  prrrfeasor  extraordinary  ("regens 
extraordinarius  ")  at  Avignon,  for  a  period  of  two  years,  at  a 
stipend  of  3*)0  ducats  (about  £105).  At  the  same  time  Franoisciis 
a  Ripa  entered  the  law  faculty,  and  both  of  them  obtained  the 
ight  to  confer  certain  degrees.  Henceforth  began  Alciati*s 
3t»ries  of  writings — his  Dispunctiofte^,  Praeiervmaa  and  Pamdozn 
— and  his  great  influence  on  the  new  movement  in  France.    On 

'  Cf.  T.  Burckhnrdt-Biedermann.  Honijacius  Amerbtwh  una  die  Reformation 
BasoJ.  1804).  pp.  133  seq,  (cito<l  by  Mwllcr.  p.  17,  n.  1). 

■  On  this  K?i*  (urther  infra. 

'  Cf.  whnt  Alciati  kuvb  in  liis  Parerga,  x.  c.  21  ;  in  Opera,  4  vola.,  folio,  t»d. 
F.  A!pifttu8  (Fnmcofurti,  I6I7).  in  vol.  iv.  col.  4ßö. 

•  Parerga,  viii.  o.  22  {Optra,  iv.  ool.  424). 
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the  completion  of  his  term,  ho  was  about  to  return  to  Italy  owing 
mainly  to  the  inadequacy  of  his  salary ;  but  tlie  authorities 
secured  a  renewal  of  the  engagement  for  two  \'ear8  more  at  an 
increjise  of  a  hundn-d  ducats.  His  fame  now  Hprcad  rapidly 
throughout  Europe.  At  this  time  he  had  an  audience  of  some 
70*}.  including  old  as  well  as  young  students,  lay  and  ecclesiastical, 
noblemen,  abbots,  and  other  dignitaries  of  Church  and  State.^ 
In  the  winteir  term,  1520-1,  he  lectured  on  the  title  "Do  verborum 
significatione."  and  by  his  learning  and  style  roused  universal 
admiration.  Sympathetic  hearei*s  realized  that  Alciati  invested 
with  flesh  and  blood  what  had  really  Ix^n  dry  bones,  and  imparted 
t-o  it  fi'esh  life  and  sprit.  From  many  ctninfries  scholars  aont 
him  warm  greetings  and  commendatory  epistles.  Ulrich  Zasius,^ 
struck  by  the  brilliance,  erudition,  and  penetration  of  the  Para- 
doxa,  which  seemed  to  the  eminent  German  jurist  literally  true 
rather  than  presumedly  paradoxical,  wTote  to  Bonifacius  Amcr- 
baeh^  that  a  mighty  reformer  of  the  study  of  Roman  law  had 
arisen,  and  expressed  his  reatliness  to  fight  under  Alciati's  flag. 
Amerbach  at  once  went  to  Avignon  to  continue  hLs  legal  studies. 
At  this  time  (1520)  Alciati  also  met  Budaeus,  and  soon  after 
began  to  correspond  with  Zasius.  Thus  wa«  established  that 
remarkable  triumvirate — already  designated  "triumviratus  con- 
st ituendae  rei  pandect ariae,"  and  so  recognized  by  Erasmus, 
the  very  prince  of  humanists — which  exercised  stich  a  profound 
influence  on  the  subsequent  development  of  scholarship  and 
jurisprudence.  "Zasius,  Budaeus,  and  Alciat  sind  das  Dreiges- 
tim  das  damals  am  Himmel  der  Jurisprudenz  leuchtete."'* 
Shortl^'^  afterwaida  Amerbach  introduced  Erasmus  and  Alciati 
to  each  other,  and  many  letters  thereafter  passed  between  them. 
Nevertheless  the  Italian  jurist  was  not  wnthout  opponents  both 
in  France  and  Italy.  In  1621,  owing  to  an  outbreak  of  plague, 
the  university  of  Avignon  was  closed,  and  Alciati  returned  to 

>  MocUor,  p.  34. 

'  Zaaius  was  born  in  ComtiaiiLe,  14411,  and  died  in  1534  :  ho  was  thus  much 
otdor  than  Alciati.  He  was  appoinlod  a  notary  of  the  opiscopul  Court  in  liis 
native  town  and  the  highest  funotions  wore  aftorwarda  cntruBted  to  him. 
In  1500  he  bocamo  a  profcßSür  in  the  univorsity  of  FriburR.  He  agreed  with 
Alciati,  as  ho  himBcIf  avowo<i,  nn  tho  main  points,  and  difForcd  only  on  minor 
detAils-  In  ono  respect,  howovor,  ho  wa«  quite  unlike  his  Ttrdian  friend — 
ho  was  not  a  migratory,  wandering  profoHaor.  but  adhered  to  his  own  univer- 
ftity.— C/.  R.  von  Stint  zing.  Ulrich  Zasivs.  Kin  Beitrag  zur  QeschiehU  der 
RtchUniHJiBfinscJiafi  im  Zeitalter  der  Hefinnation  (BoaoI,  1857). 

*  Ü.  Za«ii  Epi^itol'ie,  od.  J.  A.  S.  von  Riegger  (1774),  ü.,  pp.  12  «eq, 

*  Müoller,  p.  38. 


72 


ä5*drea  alciati  and  his  predecessors 


Milan,  where  he  resumed  his  practice  ;  but  learning  that  the 
danger  in  A\ignon  was  over,  he  went  back  in  November.  In 
the  following  Hpring  the  ]ilague  reappeared  ;  but  meanwhile  his 
engagement  terminated.  A  renewal  was  proposed  to  him,  with 
the  eoiidition  that  hie  stipend  should  be  jjroporttonately  reduced 
if  t!ic  plague  again  suspended  teaching.  He  rejected  this  ofiFer 
and  left  for  Milan,  where  he  ])ublished  the  firnt  edition  of  his 
celebrated  book  of  Emblems  {Emf>lem(Uutn  lüjeUus), 

HJH  pTat!(ice  grew  fast;  but  his  restless  disposition  got  the 
better  of  him,  and  he  became  anxious  to  o!)taiii  a  professorship 
in  an  Italian  univerHity.  prt>ferably  in  Padua.  In  1523  he  suffered 
great  loss  through  the  prevailing  wars  and  tinnuUs  ;  his  house 
was  burnt  down,  and  everything  in  it  destroyed.  In  spite  of  his 
increasing  dientela  (which  in  a  letter  he  jestingly  describes  as 
"elitella(\"  a  pack-saddle  for  beasts  of  l)ut<len),  lie  found  time 
for  pursuing  hirt  Uterar}''  activities,  and  for  cultivating  various 
brandies  of  knowledge — pliilology  as  well  as  jurisprudence, 
theology,  and  history,  cookery  by  the  side  of  medicine,  and  several 
other  subjects.  As  a  humanist  he  loved  the  "bonae  literae  *' 
OS  much  as  the  Corpus  Iuris  ;  he  translated  into  Latin  plays 
from  the  Grci^k  (for  exampl(\  thi«  Chriuh  of  Aristophanes)  uTote 
cpigi'ams,  completed  Iiis  EtMertia{<i,  and  even  produce<:l  a  comedy 
(entitled  ''Philarg>TUs,"  i.e,  the  lover  of  money).  He  followed 
with  keen  ititorest  the  momentous  events  of  the  time,  and  es- 
pecially (hose  relating  to  the  kindred  movements,  the  Renaissance 
and  the  Reformation.  His  German  friends  kept  him  in  touch 
with  the  happenings  in  Germany  ;  in  his  conesptindenee  we  find 
frcqiicTit  references  to  Luther's  burning  of  the  papal  bull  (1520). 
and  to  the  burning  of  his  own  writings  ;  and  he  states  that  Luther's 
personality  made  a  deep  impression  on  liim,  though  he  did  not 
admire  the  gi'eat  reformer  s  invective  and  rough  niamiers.  Alciati 
never  abandoned  Catholicism  (in  which  respect  he  was  unlike 
a  good  many  of  the  humanists  and  legists  of  the  time) ;  neverthe- 
less he  was  adverse  t<*  tJie  licence  of  the  papal  court,  as  well  as 
to  any  belief  of  a  supersttlious  character  and  to  violent  assertion 
of  auiliority  wherever  found.  But  knowledge,  not  religion,  was 
his  element.^  Early  in  1528,  fresh  war  disorders  breaking  out 
suddenly  in  Milan,  he  went  back  to  Avignon. 

Ills  succee^ling  professorship  in  Bourges  (1529-1533)  marks  an 
important  period  in  his  career,  and  in  the  development  of  human- 

*  MooUer,  p.  48. 


Digitized  by 


ANDREA  ALCUTI  AND   HIS  PREDECESSORS 


73 


I 


ist  jurifiprndence,  particularly  in  France.  In  the  Renaissance 
movement  the  decllno  of  Italy  was  followed  by  the  ascendancy 
of  France.  At  the  beginning  of  the  sixteenth  century  Italian 
culture  was  fast  passing  over  to  the  latter  coimtr\- :  and  thiw 
tranftferonce  was  accelerated  by  the  intercourse  and  circum- 
stances incidental  to  the  French  wars  in  Italy.  Francis  T.  wivs  a 
great  admirer  and  patron  of  Italian  art  and  learning;  Italian 
artists,  linguists,  and  scholars  found-a  rejidy  welcome  in  his  court. 
Thus  Alciati.  feeling  that  he  was  already  highly  appreciated  m 
France,  that  his  new  doctrines  might  meet  there  with  wider 
sympathy  and  acceptance,  and  that  the  aoveroign's  protection 
might  further  his  cause,  therefore  assented  to  the  offer  of  a  two 
years'  engagement  (the  usual  period)  in  Bourges — in  succession 
to  the  Portuguese  Salvator  de  Ferrandina — at  a  salary  of  600 
ducats,  together  with  travelling  allowance,  etc.  Here  Alciati 
soon  took  part  in  numerouH  controversies  with  eminent  men.  for 
example,  with  Pierre  de  TEstoile  (Petrus  *Stella),  a  famous  pro- 
fessor of  law  in  the  university  of  Orleans,  and  witli  Budaeua, 
particularly  in  regard  to  ancient  weights  and  measiu'es  (on  which 
subject  Alciati  had  already  produced  his  treatise,  De  putideribuji 
el  mensuris).  His  lectures,  inaugurated  by  a  pubUc  dispxtUUio, 
''De  quinque  pedum  praescriptione "  (which  was  afterwards 
publishetl  together  with  the  replies  of  his  six  opponents).^  consisted 
of  expositions  and  interpretations  of  certain  titles  of  the  Digest 
and  Co<le,  e.g.  *'De  verborum  obligationibus "  and  "De  pactis." 
Alciati  now  added  to  the  number  of  his  distinguished  friends  some 
of  the  loading  lights  of  the  French  Renaissance,  such  as  Mon- 
taigne ;  and  he  met  with  a  gi'eat  reception  from  his  students, 
who  flocked  to  him  from  all  parts  of  Europe,  especially  France, 
Italy,  and  GJermany,  and  many  of  whom  were  already  distin- 
guished, or  were  destined  to  become  so.  The  mere  mention  of 
the  names  of  some  of  them  show  what  a  remarkable  concourse 
of  men  of  intellect,  energy,  and  genius  listened  to  his  lectures. 
There  were  John  Calvin,  Viglius  von  Zuichem,  Karl  Suc^quet  (the 
latter  two  having  been  recommended  to  Alciati  by  Erasmus, 
who  urged  them  to  combine  literature  with  jurisprudence). 
Frangois  Connan,  a  friend  of  Calvin,  Theodore  Beza,  J.  Amyot, 
M.  Wolmar,  C.  Gessner,  J.  C^^iaye,  Ausonius  Hoxvir,  and  others.^ 
Other  notable  personages  came  occasionally  to  hear  lus  dist'oiu^ses, 
eg.  the  Dauphin,  and  even  Francis  L  himself.    On  the  occasion 

^  Opera,  iii.  col.  339  seq.  *  Moeller,  p.  59, 
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of  the  latter's  visit  Alciati  adorncxl  his  introductory  address  with 
apt  citÄtioas  -^  he  emphasized  the  greatness  and  magnificence 
of  Roman  jurisprudence,  the  high  respect  due  to  it,  and  pointed 
out  that  even  the  peoples  who  demolishctl  the  Roman  Empire 
gladly  preserved  the  Roman  law  ("libentissime  ius  Romanum 
aervaverunt "),  and  by  way  of  an  elegant  oomplinionl  to  the 
king  ended  witli  the  lines  of  Ausonius  addresHcd  to  the  Emj^eror 
Theodosius.^ 

Alciati's  fame  continued  to  extend  ;  the  number  of  his  hearers 
increa^icd  from  term  to  term.  So  lie  applied  for  an  increase  in 
his  stipend.  At  the  same  time,  however,  he  was  thinking  of 
Italian  univernities  like  Patlua  and  Siena,  and  wa,s  nc»gotiating 
will»  the  secretary  to  the  Duke  of  Milan.  To  the  latter  he  wrote 
that  teaching  was  mure  agreeable  in  France  than  in  Italy,  where 
there  were  among  the  students  hostile  cliques  who  turnetl  up  their 
nitses  at  hunianiatie  culture."  In  March,  1531,  his  appoinlnient 
at  Bourges  was  extended  for  two  years  more  at  double  the 
previous  stipend.  (His  negotiations  with  the  Italian  authnrifics 
hatl  had  the  desired  eflfect.)  Now  pn})lication.s — lectures,  disser- 
tations, translations,  poems — appeared  in  rapid  succession.  The 
climate  of  the  locaHty,  however,  proved  tuicongenial  to  him,  and 
in  ]f»32  he  suffered  several  months'  illness.  This  circumstance, 
together  with  disputes  which  arose  between  him  and  the  university 
a.s  well  as  with  the  municipal  authorities,  induced  him  to  leave 
Bourges.  He  was  »u-ged  by  Bembo  {then  secretary  to  Leo  X., 
aftenvards  cardinal)  to  go  to  Padua,  but  was  not  satisfied  as  to 
the  amount  and  security  of  the  ntipend.  Aurelias  Albucius,  a 
dt'lrgat^i  from  Pavia.  came  to  him  h'om  FVnncis  Sforza,  Duke  of 
Milan,  with  promises  of  digitities  and  honours  (e.g.  that  of  senator) 
and  an  offer  of  1.500  ducat«.  On  the  conclusion  of  his  engage- 
ment, Alciati  left  for  Pavia. 

At  the  Italian  miivcrsity  his  expectations  were  not  fully 
reaUzed.  Thus  in  his  letters  to  Bembo  he  complained  of  the 
effrontery  of  the  "scholastici,"  and  regretted  that,  whereas  the 
French  and  the  Germans  accepted  his  ideas  with  favour,  the 
Italians  received  them  with  mrKükory  and  derision.  The  year 
1535  is  deHcribe<l  as  a  most  Irilliant  one  for   the  university  of 

i  Cf.  Opmtt  iv.  coL  870  seq. 

^  '*  Non  halxro  ingonium  ;  Prinropa  Bed  iussit :  haboo. 
Cur  mo  jKJHsti  iH'gom.  possG  quod  illo  putat." 
5  Hoynck  van  Pftpoiidrccht,  .4na/*fto  BelgicHy  i.  1  {1743),  pp,  73  atq.  (Cited 
Moeller,  p.  61,  n.  2). 
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Pa  via,  both  as  regards  the  Instre  of  the  professorial  chairs  and  the 
numbers  of  stiidenfa.     At  this  time  Alciati  suflFercd  great  loss 
through  the  death  of  iUustrioufi  friends.    Zaaius  died  in  1535. 
Sir  Thomas  More.  whti.  like  many  other  great  humanists  of  the 
Renaissance,  had  exchanged  letters   with  the  Italian  jiiristic 
pioneeer.  was  executed  in  the  same  year.    And  in  1Ö36  Erasmus 
died,  of  whom  Alciati  \vTote.  "cuius  fama  frequens  totum  cireum- 
volat  orbem."    In  the  latter  year  appeared  the  first  part  of  the 
Parerga;  and  also  Procesmis  ittdicuriits.  a  work  which  the  publisher 
falsely  ascril)e<l  to  Alciati.  as  he  knew  too  well  the  value  of  the 
name  when  placed  on  the  title-page.     Owing  to  the  outbreak  of 
war  between  the  Emperor  Charles  V.  and  Francis  I..  Alciati's 
activity  in  Pavia  was  interrupted  ;  many  students  left  the  town  ; 
and  Alciati  wrote  tn  Amerbach  that  only  his  solicitude  for  his 
mother  prevented   his  abandoning   professorship,   clients   and 
property.    At  the  end  of  1537,  however,  he  accepted  for  three 
years  a  chair  at  Bologna  ;  the  reduced  sum  of  1,200  ducats  sliowa 
that  on  this  occasion  his  bargaining  capacity  failed  him.    Here 
the  unruly  students,  by  their  tricks  played  on  him  as  well  as  on 
other  professors,  caused  liim  much  annoyance.    Alciati  discerned 
in  this  academic  hostility  or  indifference  a  certain  sign  of  the 
lamentable   decUne    of    Italian    humanism.    As    Paolo    Giovio 
(Paulus   Jovius)  said.^  alniost  in  Alciati's  words,  the  fiarae  of 
knowledge  was  extinguiBhed  in  Italy  about  the  middle  of  the 
sixteenth  century,  and  passed  over  to  France  and  Germany. 
In  1538,  in  consequence  of  a  rumour  that  Alciati  was  thinking  of 
leaving  Bologna  before  the  due  expiration  of  liis  engagement, 
the  Bolognese  threatened  to  confiscate  his  property,  and  also 
made  an  appeal  to  the  pope.    However,  he  made  new  friendships, 
like  that  of  Vasari  (then  a  yoimg  painter),  and  so  agreed  to  remain 
a  foiu-th  year  at  tlie  university.     At  tlio  instance  of  Charles  V. 
he  was  then  recalled  to  Pavia  ;  but  hostilities  having  arisen  again 
(1542)  between  the  Emperor  and  Francis  (notwithstanding  the 
ten  years*  truce  agreed  upon  in  1638  between  them  and  the 
pojx»),  he  migratetl  to  Ferrara  at  ihv  invitation  of  Hercules 
d'Este,  and  was  there  treated  with  great  liberality  and  con- 
sideration.   The  pope,  Paul  III.,  conferred  on  him  the  title  of 
apostolic  protonotary,  though  it  appears  that  Alciati  had  expected 
a  cardinalat^.    In  a  letter  to  a  friend  written  at  this  time  he 
offers  an  apology  for  his  wandering  life  :  what  with  the  commands 

^  In  hia  Hiatoriae  sui  temporüt  (Ftorenoo,  lfiÖ0-lö52). 
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of  sovereigns  and  the  tumulte  of  war  he  is,  he  says,  driven  about 
hitJier  and  tbitlier,  and  is  depriveil  of  rest  and  tranquillity ;  he 
thinks  a  bonk  miglit  some  day  bo  writtt-n  on  tlie  peregrinations 
of  juriscoiiHultH  and  OHpecially  of  himself.^  In  fipite  of  his  feeling 
iinsettled  he  continued  with  his  Parerga.  and  in  1543  addc^  eight 
new  l^ooks.  Three  years  later  lie  was  back  again  in  Pavia.  For 
same  time  he  suffered  gre^t  physical  pain  ;  and  his  reatle&s  career 
waa  brought  to  an  end  on  January  12,  1550.  He  was  buried  in 
thr  church  of  S.  Epifanio. 

His  death  was  univernally  lamented.  Alessandro  Grimaldi 
expressed  the  feeling  of  aU  when  he  said  at  the  funeral  oration 
that  the  passing  away  of  (heir  eminent  jurist  laid  a  great  sorrow 
on  Pavia,  on  Italy,  m\  France,  on  the  whole  world.  It  was  said 
that  with  his  death  law  itself  was  dead,  that  the  muses  perished. 
His  epitaph,  more  modest,  shows  the  great  esteem  in  which  he 
was  hi'ki  and  the  recognition  of  his  pioneer  services  in  restoring 
the  study  of  jurispTudence  to  its  ancient  glory  :  "  Qui  omnium 
doctrinaruni  orbera  absolvit,  primus  legum  studia  aiitiquo  resti- 
tuit  dccori.''^ 

Alciati  was  a  man  of  vigorous  constitution^  of  over  medium 
height,  IjToad-chested,  incliuod  somewhat  to  corpulence ;  his 
complexion  was  swarthy  brown,  and  he  had  big,  wide-open 
prominent  eyes,®  thick  lips,  a  long  nose,  and  large  ears.  All 
thes;^  characteristics  gave  him  a  striking  appraraiice.  which  could 
not  fai  1  to  attra^:^t  notice  ;  and  his  speech,  accompanied  (as  Cardano 
says)  b3'^  a  smile  which  ever  played  about  his  lipa,  <!ommanded  the 
att<^ntron  of  his  hearers. 

Alciati's  Writings  and  their  Character. — Alciati*8  wTitings  do 
not  present  a  dogmatic  or  systematic  treatment  of  law  or  of  any 
other  subject.  They  are  more  or  less — and  necessarily  so,  having 
regard  to  the  time  and  circumstances  of  their  production — of  a 
fragmentary  character,  and  as  such  they  represent  the  life-long 
strivings  of  an  ardent  explon»r,  and  the  results  att-ained  by  him. 
His  aim  was  to  demonstTate  the  intrinsic  significance  of  the 
Roman  law,  to  clear  it  from  the  spurious  additions  made  bj'  aUen 
hands,  to  set  it  forth  in  the  condition  in  which  it  left  the  classical 
jurisconsults,  and  interpret  its  meaning  and  application  not 
tlu-ough  the  vision  of  subscquent  glossators  and  commentators, 
but  from  the  point  of  view  of  the  time  and  place  of  its  elaboration. 


*  Opera^  iv.  col.  801  seq, 

^  F.  ArgplUili,  Biblintheca  acriptorum  Mediolanen^um  (Mtidiolani, 


174Ö), 


vol.  i.  col.  23. 


>  Ibid.,  i.  col.  24. 
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For  this  purpose  Alciati  did  not  adopt  a  regular,  definite  method 
either  in  hia  professorial  lectures  or  in  his  literary  productions. 
This  is  seen  in  the  very  titles  of  his  ^vritings — '* Paradoxa" 
(jKiradoxes,  seemingly  incredible  view«).  '^  Praetermiwa  "  (things 
overlooked  or  omitted),  "  Parerga  "  (obiter  dicia,  appendices), 
**  Dispunctioiies  "      (exaniiuatious.      invest] gat ioiw,     revisions), 
"Aimotationes "  (annotations,  remarks),  and  so  on.     Besides 
his  voluminous  commentaries  on  various  titles  of  the  Digest  and 
the  Code,  he  wrote  miscellaneous  treatises  and  contributions, 
such  as  De  rruiffistratibus,  De  jtnwiumptionibus,  De  jHyiideribus  et 
wensuris.  De  verborum  significaiione,  etc.    His  legal  opinions 
(Rcfffxtrtsa).  comprised  in  a  posthumous  publication  the  fourtli 
edition  of  which,  issued  at  Basel  in  1582,  contains  some  eight 
hmidred  decisions,  relate  to  municipal  law,  canon  law,  feudal 
law,  criminal  law,  wills,  contracts,  imvilegia,  and  civil  procedm*e. 
Some  of  these  opinions  tlu-ow  ligtit  on  important  controversies 
of  contemporary  history,  as,  for  example,  the  conflict  between 
Duke  Ulricli  of  Würtemberg  an<l  Fenlinand  of  Austria,*  and  that 
between  Duke  Hem-y  the  younger  of  Bnmswick  and  Goslar.^ 
Alciati's  interest  in  history  is  shown  apart  from  his  devotion 
to  ancient  life  and  institutions,  by  his  Encomium  historiae  (IÖ30), 
though  already  in  1519,  in  his  dedicatory  epistle  to  his  Notes  on 
Tacitus,  he  emphasized  the  value  and  importance  of  historical 
science.     In  the  latter  work  he  skilfully  compares  and  contrasts 
Livy  anfl  Tacitus,  and,  being  the  somid  judge  that  he  is,  he  has 
no  hesitation  in  awarding  to  the  laitc-r  a  muoh  higher  rank.^    He 
began  also  a  history  of  Milan,  which  reaches  to  the  fifteenth 
ceutury  ;  in  this  work,  however,  he  df)es  not  manifest,  a  verj'  great 
critical  power  in  the  handling  of  the  sources,  but  shows  too  strong 
»  leaning  in  roam  in  curious  interesting  by-paths.     *'  Er  Ix'sass 
in  hohem  Masse  .  .  .  den  Siiui  für  das  Interessante. "■•     But  his 
collection  of  inscriptions  haa  a  much  greater  value,  and  has  been 
utilized  by  later  researchers.    No  lees  a  writer  than  Mnmmscn, 
whose  authority  in  this  category  of    historical  documents  is 
supreme,  has  declared  that  not  only  did  Alciati  reform  juris- 
prudence, but  he  also  laid  the  foundations  of  the  science  of  epi- 
graphy,*   As  a  humanist  he  had  a  deep  love  for  classical  Ltera- 

^  Heaponsa^  col.  35-1  icq.  ^  Ibid,^  cul.  694  9cq. 

>  OjKra,  iv.  col.  876.  *  Mwllor,  p.  125. 

'  Corpus  Jn^criptionum  LaliHarnm,  vol.  v.  pt.  2  (Berlin,  1877).  pp.  624  eeq.  ; 
At  p.  024,  col.  2 :  '^ .  .  .  Non  hoIuiu  iuria  prudentiam  rofomiavit,  sod  etiam 
ipigraphiam  ila  fundavit,  ut  primua  corpus  condorot  inscriptionum  patriamm 
Itaque  viam  aporixot.'' 
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lure  ;  he  issued  several  Latin  trauslations  from  the  Greek,  e.g.  a 
version  of  Aristophanes'  Clouds y  and  also  a  compilation  of  epi- 
grams {Sdecla  epigrami/uita  graeca  IcUiiie  versa,  1529).  He  >\TOt€ 
also  an  original  comedy  which  has  already  l>een  mentioned,  and  a 
nmnber  of  Latin  poems,  the  moat  important  of  which  are  his 
Eitibletm,  whicli  were  widely'  apprciHateci  :  intlecil  immerous 
editions  were  published  in  many  countries,  and  translations  into 
most  European  languages  were  made  in  course  of  time.  Finally 
he  >\Totc  a  treatise  on  duelling  [De  sittgxdari  certamitie),  and  the 
various  questions  arising  he  discusses  not  merely  as  a  skilful 
lawyer,  but  as  a  luminous  writer  possessing  both  classical  and 
modem  culture. 

His  works  are  >vTilten  in  a  clear  fluent  style,  free  from  tedious 
circumlocutions,  pedantic  heaviness,  and  pompous  display  of 
scholarship.  This  is  all  the  more  noteworthy  as  he  \vrote  in  an 
ago  not  yet  liberated  from  the  influence  of  the  scholastics  and 
their  overloaded  citations.  His  object  is  to  give  pleasure  to  his 
readers  as  well  as  to  impart  instruction.  As  his  recent  biographer 
says  :  *'  Er  will  seine  Leser  nicht  nur  belehren,  er  w  ill  sie  zugleich 
unterhalten."*  He  mingk^s  illustrations  taken  from  the  Middle 
Ages  and  from  contemporary  history  with  those  culled  from 
antiquity  ;  and  here  and  there  he  relieves  the  seriousness  of  his 
disquisitions  by  interspersing  personal  anecdotes  and  autobio- 
graphical reflections.  Thus  he  was  perhaps  the  first  of  lawyers 
in  whose  writings  we  tind  piuity  and  elegance  of  diction,  and  that 
marked  personal  note,  that  iudefiiuible  charm  which  characterizes 
the  cultured  humanist  and  the  true  artist. 

Alciati  as  Beformer. — ^Vloiati  took  a  keen  interest  in  all  branches 
of  learning,  and  notably  in  such  as  were  ancillary  to  law,  e.g. 
history,  philology.  He  foUuwed  with  delight  the  new  discoveries 
of  ancient  writings,  whether  of  a  purely  literary'  or  teehnicul 
character,  as,  for  example,  those  relating  to  medical  questions. 
To  the  Uterature  of  his  age  as  well  as  to  that  of  the  Middle  Agc^s, 
he  waä  a  zealous  adherent.  He  liad  a  wide  knowleilge  of  Roman 
authors  in  general  and  was  especially  attached  to  Cicero,  whom 
he  regarded  as  the  very  begetter  of  eloquence,  **  parens  elo- 
queJitiae  "  ;  like  Erasmus  he  cultivated  a  pure,  terse,  flexible 
Latin  style,  and.  like  Erasmus — though  unlike  so  many  other 
writers  of  the  time — ho  refused  to  pay  homage  to  the  prevailing 
fetish  of  factitious  Ciceronianism.    What  was  a  rarer  acquisition, 

-  MüuUor,  p.  111. 
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especially  so  in  the  caße  of  the  majority  of  preceding  and  con- 
temporary jurists,  he  possessed  an  excellent  knowledge  r>f  Greek, 
though  he  was  not,  of  course,  a  consummate  Hellenist  like 
Budaeus ;  in  any  case  he  made  fruitful  use  of  his  aequaixitance 
with  Greek  authors  and  texts  of  Romanistic  jurisprudence. 

He  was  one  of  the  leaders  of  the  hnmanist  movement,  and  lie 
cherished  all  the  aspirations  and  made  all  the  high  claims  of  hiH 
illustrious  fellow- workers.  To  these  high  claims  regarding  the 
many-sided  knowledge  and  accomplishments  necessary  to  the 
making  of  a  sound  lawyer,  there  were  Jiot  wanting  replies  and 
reproaches  of  opponents,  who  restricted  their  attention  to  the 
subject-mattt^r  of  jurinjirudence  proper  and  had  little  time  or 
aptitude  for  cultivating  classical  literature.  Thus  Albericus 
Gentilis  maint-atneil  that  the  presumptuous  humanists  or  "  Alcia- 
tists  "  {**  Alciatei,"  as  he  called  them)  were  scarcely  entitled  to 
the  name  of  jurists  at  all,  and  that  jurists  could  get  on  well  enough 
without  devoting  themselves  to  Greek  and  Latin  lettera.^  How- 
ever, Alciati  throughout  iitsisted  on  inilepcndence  and  culture 
as  against  the  shackles  of  bUnd  faith  and  t\Tanuous  authority. 
He  emphasized  that  conviction  based  on  right  and  adequate 
knowledge,  and  sound  judgment  foimded  on  the  actual  materials 
concerned  (aa  the  ultimate  data  from  which  valid  conclusions 
may  be  drawn),  are  of  greater  import  thoji  a  passive  acceptance 
of  the  conclusions  of  scholastic  exegesis,  and  still  more  so  than 
acquiescence  in  the  accumulated  opinions  of  commentators 
merely  repeating  each  other.*  Truth,  inviolable,  imnuitable,  is 
alone  the  all-compelling  authority.  Though  he  was  near  U)  be- 
coming a  cardinal,  yet  he  denied  the  large  claims  of  the  pope,  and 
even  refused  to  accept  the  Bible  as  finally  decisive. 

The  new  method  introduced  in  the  sixteenth  century  into  tlie 
science  of  Roman  law  is  not  the  result  of  an  isolated  manifesta- 
tion, but  is  at  one  with  the  general  revolt  of  the  human  mind 
against  the  burdens  of  tradition  and  its  accompanying  abuses  ; 
it  is  part  of  the  gradual  efll'>rescence  of  the  human  intellect  in 
all  the  regions  of  thought  and  belief.  Thus  it  has  a  close  affinity 
with  the  religious  insurrection  of  Luther  and  Calvin,  with  the 
philosophic  doubt  of  Descartes,  with  the  scepticwm  of  Rabelais 
and  Montaigne,  with  the  pioneer  work  of  scholars  like  ScaUger 
and  Lipsius,  with  the  general  literary  revolt  in  Europe,  with  the 

^  A.  GcntiÜB,  De  iuris  interpretibus  dialogi  sex  (Londini,  1582) 
»  Cf.  Opera,  iv.  col.  860. 
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eifurta  to  reintroduce  olaBsical  typt'H  of  aruhilecture,  and  with 
many  other  phenomena  of  a  like  tendency.  In  a  word,  it  indi- 
cat<3a  the  passing  away  from  nietlievaliHni  with  its  dogma  and 
authority  and  stifled  individuality,  to  modernism  with  itö  freedom, 
expansion  of  personality,  and  demand  for  the  actual  and  real. 

Aheady  in  the  first  of  his  published  writings,  the  Commentary 
on  the  last  three  books  of  the  Code,  Aloiati  proclaims  defiantly 
in  hia  prefatory  dedication  the  demands  of  the  new  method  in 
jurisprudence,  and  the  neoesaity  to  bring  it  into  line  with  human- 
ism. He  realizes  that  before  him  some  effort  had  here  or  there 
been  made  to  bring  about  an  eniiuicipation  from  the  old  incubus 
by  ap|)ealiiig  to  the  Corpiw  Iuris  and  taking  refuge  in  it .  Bui  no 
one  had  as  yet  clearly  iiulicatctl  the  desired  goal  and  cleared 
the  way  thereto.  And  so  Alciati,  though  scarcely  more  than  a 
youth,  comes  with  his  call  to  arras;  he  exclaims  that  the  old 
traditions  are  going  and  must  go,  and  he  will  show  the  world 
how  to  establish  a  new  condition  of  things  ;  he  expects  opposition, 
he  imagines  the  subtle  retorts  of  the  old  doctors  and  the  noise 
of  those  who  wimld  demolish  with  their  invective  what  they  are 
too  stupid  to  miderstand  ;  ho  will  not,  however,  turn  from  his 
purpose,  he  is  courageous  and  hopeful  in  his  enterprise^  In 
thiö  undtrtaking  Alciati  was  supported  by  Zasius  in  Germany, 
ami  BudiUMLs  in  France  ;  and  Erasinus  declares  (in  a  letter  to  Karl 
Sucquet)  that  they  were  the  tliree  who  were  instrumental  in 
remedying  the  lamentable  conditions  4if  the  hitherto  existing 
jurisprudence^  by  pointir^  out  the  corrupt  and  nuitilated  charac- 
ter of  the  text«  and  restroring  to  them  their  original  form  and 
meaning.^ 

Alciati  did  not  eUminate  from  his  consideration  canon  law, 
customary  and  local  law,  Crcrman,  Lf>mbard,  Fi'cnch,  or  Italian  ; 
as  an  advocate  he  luul  frequent  occasion  to  refer  thereto.  But 
when  he  speaks  of  jurisprudence  he  meann,  of  course,  Roman  law  ; 
and  in  his  view  it  A\'ould  bo  the  highest  glory  of  a  niotlern  jurist 
to  grasp  it  and  expound  it  as  forcibly  and  acutely  as  a  Papintan 
or  a  Scaevola.  Times  and  aetteone,  he  saj-B,  come  and  go  ;  but 
the  Roman  s^-stem  remains  in  all  its  splendoiu'  and  greatness, — 
as  the  ancients  said,  it  is  a  work  of  the  eternal  gods.^  A  great 
jurist  is  only  a  priest  in  the  service  of  Justice.    Tho  theoretical 

*  C/.  Opera,  iii.  ool.  470-8Ü» 

*  Eraemua.  EpUlolw{hoii±  1042),  cul.  1202.03. 
■  Opera,  iv.  col.  849. 
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work  of  explanation  and  construction  is  in  many  respecta  of  greater 
importance  than  the  practical  work  of  the  advocate  ;  theory 
represeJite  the  captain,  practice  the  men.  And  to  do  that  work 
efficiently  it  is  indispensable  to  go  to  the  sources,  and  not  to  the 
glosses  and  labyrinthine  commettfaries  of  the  gloi^sators  and  the 
Bartoliste  (though  sometimes  to  cortsult  Bartohis  liiraself  might 
prove  profitable) }  in  order  rightly  to  interpret  a  kx  it  is  fatal 
both  to  one's  own  understanding  and  to  that  of  others  to  offer 
the  inextricable  maze  of  opinions  on  opinions  and  explanations 
of  explanations*  At  best  the  system  of  exegesis  may  succeed 
in  elaborating  some  rules  and  formulas,  but  a  harmonious  imified 
s>'stem  can  never  result  therefrom.^  One  perusal  of  the  Corpas 
Iuris  itself  is  far  more  profitable  than  a  whole  life  given  to  inter- 
•preiationes.  repeiüiofies,  and  disputationea.  What  would  Jus- 
tinian have  said  of  the  dialectical  proceedings  conceme<l.  as  they 
wore,  more  with  words  than  with  things,  more  with  dogmatic 
asseverations  than  with  imprejudiced  searching  for  truth  ?* 
Return,  then,  to  the  method  of  Justinian  if  you  would  find  your 
way  out  of  the  existing  confusion.  And  again,  besides  going  to 
the  veritable  sources,  we  must  effect  a  constant  alliance  of  the 
study  of  law  with  that  of  other  relative  subjects,  so  that  the 
refiult«  of  the  latter  will  help  to  explain  or  reinforce,  or  if  need  be 
modify,  the  conclusions  of  the  former.  On  acco\mt  of  the  unity 
of  knowledge  and  essential  correlation  of  its  branches,  the  sub- 
sidiary subjects  in  question  will  be  numerous  ;  but  some  arc  of 
especial  importance,  e.g.  history»  philology,  literatiu'e  (**bonae 
litcrae").  And,  reciprocal!}',  sound  conceptions  of  law  will 
prove  an  invaluable  aid  to  the  attaining  of  a  fuller  and  more 
rational  understanding  of  each  of  these  subjects.  Hence  the 
philologifitfl,  the  "grammatici "  whoconfbie  themselves  to  verbal 
constructions,  very  rarely  discern  the  right  meaning  of  legal 
passages,  and  the  fundamental  import  of  the  law  set  forth  ;**  thus 
Angelus  Politianus  was  once  laughed  at  by  Socinus  for  not  knowing 
the  real  meaning  of  "  suus  heres."®  As  to  the  glossators  and  com- 
mentators, Accursius.  Bartolus,  and  their  associates,  not  once 
did  they  even  sip  of  non-juristic  knowledge.'  True  jurispni- 
dence,  indeed,  necessarily  embraces,  or  is  closely  related  to,  all 
other  sciences  :  "  Haec  ars  ceteraa  omnes  in  se  continet,*' *  and  so 


^  Owrw.  col.  868. 
3  Ihid„  col.  866. 
•  (bid.,  ool.  191. 


*  Ibid.j  col.  73  {Paradoxa,  iv.  prooemium), 
<  Ihid.,  col.  860.  »  Ihid,,  col.  275. 

'  Ibid.,  oül.  753.  "  Ibid,,  col.  852. 
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is,  in  a  sense,  pre-eminent.  The  comparative  method,  therefore, 
of  Alciati  aims  at  revealing  the  indissoluble  connection  of  the 
Corpus  Iuris  with  the  entire  ancient  culture,  by  making  syste- 
matic use  of  mutual  illustration  and  exemplification;  and  the 
soimd  apphcation  of  this  method  const^quently  demands  many- 
sidf«!  knowledge.  The  exaction  of  such  high  qualifications  is 
jKThftjis  not  so  umvasonablo  in  an  age  which  produced  men  of 
universal  genius  hke  Leonardo  da  Vinci.  Leo  Baptista  i\ll)erti, 
Michaelangelo.  As  to  the  history  of  Roman  law.  liowcver,  Alciati 
thouglit  there  was  then  little  profl|M^et  of  successful  results  ;  in  the 
earlier  period  more  particularly  only  suppositions  and  eonjecturca 
arc  possible  ;  for  that  part  of  the  subject  is  clouded  in  obscurity, 
and  what  there  is  of  it  is  but  a  feeble  shadow  J  He  was  but  little 
concerned  with  pre-Jiistiniiui  sources,  and  scarcely  realized  how 
much  early  Roman  law  is  embodied  in  the  Corpus  Iuris. 

In  conclusion  it  may  Ik*  said  that  Alciati  ccrtainl}'^  did  not 
accomplish  as  much  as  his  methods  and  projects  promised.  He 
was  one  of  those — like  our  own  Coleridge,  for  example — who 
design  much,  but  leave  only  a  few  fragments — ^fragments,  however, 
destined  to  prove  of  the  greatest,  influence  and  a  vital  inspiration 
to  his  cont<^mporaries  and  successors.  He  restr)red  texts,  showed 
how  they  were  to  be  interpreted,  from  what  point  of  view  they 
were  to  bo  regarded,  how  they  were  to  be  related  to  the  life  and 
thought  of  the  time  which  brought  them  intii  being.  No  doubt 
ho  committed  mistakes,  some  of  them  thc^  errors  of  an  explorer, 
others  inherited  from  inveterate  tradition  ;  but  his  fundamental 
intention,  namely,  the  establishment  of  a  rational  scientific 
method,  was  fulfilk^d.  Ho  more  than  any  other  jurist  has  a  right 
U)  the  title  of  foiuider  of  the  humanist  method  ;  to  lum  is  due  the 
rise  of  the  great  French  school  of  jurispnidenee  in  the  sixteenth 
century,  with,  on  the  one  hand,  systemati/xTs  like  the  eminent 
Doneau,  and,  on  the  other,  linmanist  investigators  and  restorers 
like  Cujas,  the  real  jiuristic  corj^phaeus  of  the  centiu*y. 

*  Ojjpra,  col.  443  «rq. 
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Law  in  France  before  Cujas. — Already  in  the  eleventh  century 
the  wave  of  learning  and  culture  was  felt  in  France  as  well  as  in 
Italy.  The  ciirricuhim  of  the  university  of  Paris  included  legal 
instruction  (that  is,  canon  law  which  however  contained  Roman 
elements),  aa  well  as  theology  and  the  arts.  With  the  influence 
of  men  Uke  Abelard,  a»  was  point^^d  out  in  the  preceding  essay, 
Paris  liecame  the  leading  centre  of  scholasticism ;  and  the 
scholastic  method  and  spirit  at  once  had  a  great  effect  both  on 
the  study  of  jurisprudence  and  on  legal  practice.  Various  com- 
pilations were  made  of  the  asages  and  customs  of  France  ;  thus 
we  find  at  the  very  beginning  of  the  eleventh  century  a  collection 
entitled  Assises  de  JSru^aleni.  Numerous  manuals  and  epitomes 
were  also  composed,  incorporating  a  large  body  of  Roman  law ; 
such  were  the  Decretum  and  Pancrmita  of  Ivo  of  Chartxes,  the 
Exceptiones  Petri,  the  Brachylogus  iuris  civilis ^  and  Lo  Codi,  all 
of  which  have  previously  been  mentioned.^  Two  rival  scIjooIh 
of  law  contributed  much  to  the  advance  of  jurisprudence,  both 
native  and  Roman:  one  was  that  of  Montpellier,  whicl»  was 
greatly  indebted  to  Placentinus,  and  established  itself  a«  the 
leading  representative  of  law  t<:acbing  in  the  "pays  de  droit 
6crit/'  the  other  was  that  of  Chileans,  which  was  organiTxxl  by 
Philip  the  Fair,  and  became  the  authoritative  guide  for  legal 
exposition  in  the  "  pa\-8  de  droit  coutumier,"  Besides»  imder 
the  French  monarchy  jurisprudence  was  from  early  times  appUed 
lo  the  affairs  of  government  ami  the  8tat^.  Phihp  Augustus 
(who  in  1190  established  royal  courts  of  justice  presided  over 
by  officers  designated  bailiffs  or  st*nc8chals),  St.  Louis  (who  ex- 
tendetl  tlie  organization  of  parlements  in  the  French  provinces). 

^  Many  observations  which  would  have  been  noceesary  am  omitted  in  tlio 
prcseat  c^aaay,  becAuso  its  subject-matter  is  meant  to  Iw  supplniiontary  to, 
and  not  a  repetition  of,  that  Bot  forth  in  tho  study  of  Aloiati,  Tlio  rüuder  is 
once  and  for  all  referred  thoroto. 
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and  Philip  the  Fair  gathered  legiste  round  them.  With  the 
gradual  development  of  Roman  doctrines,  the  influence  of  these 
lawyers  rapidly  increased  ;  and  they  were  entrusted  by  their 
sovereigns  to  draw  up  collections  of  ordinance^ — those  "Eta- 
blisaemeuts "  which  were  destined  to  undermine  the  feudal 
regime,  and  to  restrain  the  advancing  power  of  the  papacy.  The 
enlargement  of  the  royal  power  and  the  spread  of  law  teaching 
gave  greater  importance  to  the  parlements,  wiiosc  magistrates, 
being  able  jurisconsults,  decided  cases  in  accordance  with  the 
evidence  brought,  instea«!  of  by  the  obsolescent  trial  by  battle. 
The  Eiabliasements  de  Saint  Louis  (about  1270),  drawn  from  that 
monarch's  ordinances,  from  the  customs  of  Touraiiie-Anjou  and 
of  the  Orleanais,  and  also  from  the  Corpus  Iuris  of  Justinian, 
eetabliBhed  a  great  code  of  rule«  of  civil  and  criminal  procedure, 
and  principles  formulated  from  a  large  variety  of  legal  decisions. 
In  1283  appf^areil  the  Cfmtume  de  ßeauwj*WM,compilc<l  by  Philippe 
de  R^mi.  sire  de  Beaumanoir.  This  work  shows  what  a  great 
influence  Roman  law  cxcrcisc^d  f>n  the  usages  of  Northern  France, 
and  how  in  the  hands  of  the  judge  the  rules  of  the  ancient  juris- 
prudence often  triumphed  when  brought  into  conflict  with 
Germanic  conceptions.  At  about  the  same  time  were  pro- 
duced Durand's  Specidum  iuris  and  Foucaud  s  two  works  on 
Roman  law,  viz.  Quaestiones  iuris  and  Recijnendarum  actionum 
raliones. 

At  the  beginning  of  the  fourteenth  century,  France  posscseed 
an  ciriginal  school  of  Romanistic  legists,  of  whom  the  most 
prominent  were  Jacques  de  Revigny.  Pierre  de  Belleperche, 
Guillaumo  de  Gun6o,  Petrus  Jacobi.  and  Johannes  Faber.  They 
were  professors  and  advocates  at  Orleans,  MontpeUier,  or  Tou- 
louse, and  Ijecame  distinguished  in  Church  and  State.  Their 
writings  have  an  eminently  practical  character,  and  endeavoured 
to  impart  to  the  customary  institutions  and  political  organization 
of  their  time  a  new  vigour  and  vitaUty  by  ingrafting  therein 
principles  of  Roman  law.  This  aim  is  shown  more  particularly 
in  the  works  of  Faber — Breviarium  in  Codiceni  and  Comnierdarius 
ad  InsHMa.  Other  practical  mainials  were  issued,  like  G.  du 
Breuil's  Stylus  jiarJamenti.  which  set  forth  the  usages  and  formulfe 
incidental  to  the  procedure  of  the  Royal  Court  of  Ja<itice.  In 
tlie  fifteenth  century  various  projects  were  set  on  foot  by 
aiarles  VII..  Louis  XI.,  and  Charles  V\ll.  Thus  CTiarles  VIT. 
devoted  himself  to  the  reorganization  of  French  government, 
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isaued  an  ordinance  (1453)  for  tho  reform  of  jiiätico,  and  ordered 
tlie  preparation  of  materials  for  a  code.  Similarly  Cliarles  VIII.'s 
ordinance  (H93)  provided  for  tho  amoiulmpiit  of  judicial  ad- 
ministration ;  and  in  his  reign  also  compilations  of  local  customs 
were  made.  In  the  meantime  tho  BartoHst  current  was  gaining 
ground  in  France,  though  it  never  penetrated  as  deeply  as  it  had 
done  in  Italy.  The  French  d<x;tors  wert^  never  addicted  to  tho 
scholastic  subtleties  and  vagaries  as  much  as  the  Italians  were. 
As  a  recent  writer  says  :  "  L'enprit  fraii^ais  est  trop  logique  pour 
acceptcT  sans  resistance  ime  creation  aussi  batarde  que  cello 
dei8  Bartolistes."  ^  Nevertheless,  in  the  decline  of  the  study  of 
juriBprudence  during  the  fifteenth  centur}',  the  influence  of  the 
Bartolists  reached  several  schools  in  France,  and  predominated 
till  the  following  century.  Thus  Forcadel,  the  rival  of  CHijas, 
owed  to  this  circumstance  his  favour  at  Toulouse.^ 

The  Sixteenth- Century  Movement. — No  century  was  more 
blemished  than  the  sixteenth  ;  but  no  century  achieved  a  more 
glorious  distinction.  At  its  opening,  it  found  in  the  West  (ex- 
cluding Italy — as  was  shown  in  the  previous  cHsay)  practically 
a  medieval  world;  at  its  close  it  witnessed  a  definitive  trans- 
figuration. Modernism,  heralde<l  by  Renaiasance  and  Reforma- 
tion, came  to  displace  once  and  for  all  old  beliefs,  old  institutions, 
the  old  attitude  to  life  and  thought.  The  universal,  more  or  less 
homogeneous  consciousness  of  the  West  developed  into  the 
particular,  individual  consciousness  of  States — each  working  out, 
on  it«  own  lines,  its  own  polity,  its  vernacular  literature,  its 
national  roUgion,  its  native  art.  The  Teutonic  Renaissance  was 
inaugurated,  like  the  Latin,  by  an  insurrection  against  the  supre- 
macy of  scholastic  AristoteUanism  ;  but  its  spirit  was  more 
demcKTatic,  more  religious,  more  theological ;  its  bulwarks  were 
St.  Paul,  representing  Bibhcal  authority,  and  St.  Augustine, 
conducing  to  neo-Platonism,  mj^tic  philosophy.  As  to  the 
Latin  movement,  the  French  Renaissance  was  distinguislied  from 
its  progenitor,  the  ItÄlian.  in  that  it  was  more  specifically  educa- 
tional, literary,  and  jm-istic,  whilst  the  latter  was  more  philoso- 
phical.^ For  a  short  time,  however,  the  French  Renaissance 
had  assumed  a  distinctively  Italian  colour  ;  this  was  specially 

>  J.  Ftkch,  Oujaa^  Ita  CUosmteura  et  lea  BartoHstes^  in  NouvdU  revue  histariqut 
at  droit  Jmtu^iiU  el  ciranger  (Pftri»,  1883),  vii.,  pp,  205-27.  »t  p.  224. 

•  Sw  furthor  infra, 

^  Cf.  U*tv.  A.  M.  Fttirbaim,  TendencirA  of  Eurtypmn  Thoutjhi  in  the  Age  of 
the  iUfonnaiion,  iu  Cambridge  Modern  History,  ii.  oh.  xix. 
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marked  in  the  second  quarter  of  the  centirr}',  when  there  was  so 
great  an  influx  of  Italiaas  into  France  after  the  fall  of  Florence 
(1530),  and  the  marriage  of  Francis  I.'s  second  son  to  Catharine 
do'  Medici.  There  was  mit  always  a  clear  line  of  demarcation 
between  the  Renaissance  and  the  Reformation  ;  (hough  on  the 
whole  it  may  l>e  said  that  the  first  was  of  a  more  secular,  the 
second  of  a  more  rchgious  character.  But  in  France  the  Refor- 
mation never  became  an  entirely  national  movement.  The 
Catholics  constituted  the  great  majority  of  the  population,  and 
detested  the  Protestanta  more  for  their  schismatic  and  separatist 
attitude  than  for  their  heretical  beliefs.  This  antagonism  brought 
about  over  thirty  years  of  religioxis  wars,  cuhiiiuatlng  in  the 
massacre  of  St.  Bartholomew — wars  which  had  an  injurious  effect 
on  the  free  intellectual  work  of  scholars  and  jurists  (most  of  whom 
were  amongst  the  Reformers),  and  on  French  humanism  in 
general.^  France  had  just  before  then  contributed  a  great  deal 
to  the  classical  and  legal  erudition  of  Europe.  The  College  de 
France  was  supreme  in  classical  philolog}',  the  university  of 
Bourges  was  imrivatled  in  jurisprudence.  French  literature  had 
received  a  great  impulse  and  a  fecundating  force  from  humanism. 
There  were  eminent  professors  of  Greek  and  masters  <of  Latin 
who  continued  tlie  great  work  of  Budac  us  ;  e.g.  Jacques  Toussain 
(Tuaanuft),  a  favourite  pupil  of  the  latter,  and  Adrien  Turn6be 
(Tiunebus),  who  issued  Greek  editions,  tran.slalions,  and  com- 
mentaries on  Latin  authors  ;  Denys  Lambin  (Lambiniis),  whose 
Latin  editions  enjoyed  great  fame  ;  Jean  D{)rat  (Auratus).  the 
Aesch^'^lean  critic  and  inspircr  of  the  P16iade  ;  Marc  Antoine 
Muret  (Muietus),  that  master  of  Latinity  who  struggled  against 
the  superstition  of  Ciceronianism  ;  Henri  Estienne  (Stephanns), 
who  issued  from  his  press  a  large  number  of  Greek  and  Latin 
editions  ne-^irty  all  edited  by  him,  and  in  his  Th-esaurvs  Graeme 
Lingtme  (1572)  bequeathed  a  rich  legacy  to  scholarship  ;  Jacques 
Amyot,  one  of  the  few  translators  of  genius,  and  an  inspircr  of 
the  French  spirit;  Pierre  Pithou.  a  man  of  versatile  activity; 
JtJseph  Scaliger,  the  greatest  name  in  the  history  of  French 
classical  learning  ;  and  finally  Isaac  Casaubon,  whoso  aim  was 
**to  revive  the  picture  of  the  ancient  world."  To  these  names 
may  be  added  that  of  Pierre  de  la  Ramee  (Ramus),  whose  famous 
treatise  oi\  Logic  {DUUecticae  FnatitiUiones,  Paris,  1543,  translated 
into  French  155Ö)  was  a  reaction  against  Aristotelian  authority, 

^  See  f»/ra,  undor  life  of  Cujas. 
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ami  was  welcomed  in  Protestant  universUies  (with  the  notable 
exception  of  Oxford). 

As  to  humanist  jurisprudence,  tliongli  tlic  real  founder  was 
Alciati,  we  may  regard  an  a  pioneer  Pierre  de  rEwtoiie  (Sli-lla), 
who  began  to  lecture  at  Orleans  in  1512.  In  France  more  than 
elsewhere  was  systemalic  opposition  nianifeHted  to  1  he  suhtletii^s 
and  dogmatic  methods  of  the  Bartolints,  and  to  the  bewildering 
aecumulation  of  glosses  of  their  predeeesBors.  Tfiough  the 
glossators  merited,  in  some  respects,  more  indulgence  than  their 
scholastic  successors,  men  of  the  Renaissance  like  Rabelais 
treated  them  all  alike  with  contempt  Thus  Pantagniel  says  to 
the  doctors  of  Paris  :  **  Au  cas  que  leur  controvcrse  6tait  patente 
et  facile  a  juger,  vous  Tavez  obscurcie  par  sottes  et  derainoimables 
raisons  et  inept^s  opinions  de  Accurse,  Bälde.  Bartole,  de  Castro 
...  et  ces  aultre^  vieuLx  mastins  qui  jamais  n'entendirent  la 
moindrc  loy  des  Pandectes.  et  n'estoyent  que  gros  veaulx  do 
disme,  ignorans  de  tout  ce  qui  est  n^cessaire  &  rintolligenco  des 
loix  ;  car  (comme  il  est  t^out  certain),  ils  n'avoyent  cognoissanee 
de  languo  ny  grecque.  ny  latine.  .  .  "^  And  comparing  the 
glosses  of  the  Accursians  with  the  text'  of  the  Digest  itself,  he 
.observe« :  **  Au  monde  n\y  a  livres  tant  beaux,  tant  ornes,  tant 
U^ants  comme  sont  les  t<^xteB  dea  Pandectes,  mais  la  brtfdure 
d'iceux,  c'est  assavoir  la  glose  d'Accurse  est  tant  infame,  tant 
Side,  tant  punaiBc\  que  ce  n'est  qu'orduro  et  vilenie."*  Rabelais 
demanded  that  jm-isprudence  should  be  reinforced  by  humanist 
culture ;  he,  Uke  the  others  of  the  new  schoolj  maintained  that 
philology,  history,  science  in  general  are  indispensable  to  a  true 
jurisconsult.  Similarly,  Douaren,  one  of  tlio  most  eminent  of 
the  humanist  jurists,  derided  the  Bartolists  for  their  barbarous 
language,  absence  of  method,  and  scholastic  procedure  ;  lie  com- 
plainetl  that  they  gave  themselves  entirelj'^  to  logic,  chopping 
and  attacking  the  opinions  of  others  rather  than  to  seeking  the 
truth  in  the  sources  them.selves.  Without  devotion  to  k'tters, 
chiimtHl  he,  no  one  could  become  either  a  jiu*ist  or  a  statesman, 
but  onl^'  a  cavilling  pettifogger.^  The  bad  Latin  anti  wTetched 
style  of  the  post-gloasators  were  attack(>d  by  ftimiidable  critics 
and  consummate  miisters  like  Miu*et,  who  said  their  compt>sitioiis 
were  a  hotchpotch  ("farrago"),  a  confused  mass  ('*acervu8 
perturbatus  "),  a  vile  medley  of  barbarous,  foreign,  unheard-of 


»  Puntayrue/  (1533).  ii.  c.  10.  >  Ibid.,  ii.  c.  5. 

=»  Cf.  hia  letter  to  Andre  Oaillard,  in  his  Opera  (Fmnoüfurti.  1592),  p.  IIOU, 
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exprcssiouä  (''foodiäaima  barbararum,  poregrinarum,  inauditarum 
vocum  colluvio  ").*  Other  notable  assailants  of  the  *'  mos 
italicus  "  of  the  Bartoliste  were,  besides  Cujas  himself,  E.  Baron,^ 
F.  Hotman.^and  Baudouin.** 

The  aim  of  the  new  French  school  of  Romanists  was,  in  the 
first  place,  to  restore,  by  means  of  every  collateral  aid  furnished 
by  a  thorough  and  comprehensive  humanist  culture,  the  truo 
sources  and  texte  of  Roman  jurisprudence,  to  indicate  the  original 
significance  and  applicabiUty  of  its  laws  ;  secondly,  to  effect  a 
synthesis  and  a  coherent  systematic  structure  of  these  re-eptab- 
lished  elements,  and  make  manifest  the  spirit  and  philosophy 
of  the  entire  body.  This  aim  was  not  only  part  of  the  geiieral 
revolt  implied  in  the  Renaissance,  the  revival  of  classical  anti- 
quity, but  was  also  stimulated  by  the  widely  felt  desire  to  remedy 
the  abuses  of  judicial  administration  ;*  for  it  was  felt  that  a  more 
rational  knowledge  of  Roman  law  would  conduce  to  the  ameliora- 
tion of  existing  practice  by  introducing  classical  conceptions  and 
principles.  Noteworthy  appeals  on  this  ground  were  made  in 
France  by  Hotman  {Äntitrihoniaiius,  1567),  and  in  Germany  by 
that  great  reformer  and  accomplished  humanist,  Melanchthou 
(Oratio  de  legibus,  Hagucnau,  1530),  and  by  Oldendorp  (DisjnUatio 
forensis  de  iure  et  aequiUUe,  Cologne,  1541).  The  latter  em- 
phatically insists  that  the  reform  of  the  adminlstTation  of  justice 
must  begin  by  reforming  the  teaching  of  law. 

The  chief  French  representatives  of  the  humanist  method  of 
jurisprudence  issued  critical  editions  of  old  or  newly  discovered 
texts;  e.g.  D.  Godefroy  (Gothofredus,  1549-1622),  Cor  pits  iuris 
civUia  ;  J.  Godefroy  (1582-1652),  belongs  to  the  sixteenth-century 
school  more  by  the  nature  of  his  work  than  by  date,  Qiw-tuor 
fontes  iuris  cimUs  (ante-Jutitinian  texts) ;  J.  du  Titlet  (rf.  1570) 
and  Cujas  (1522-1590),  Tfieodosian  Code;  P.  Pithou  (1539-1590), 
Lex  Deiy  and  the  post-Thcodosian  noveUae ;  F.  Pithou  (1544- 
1621 ),  JulianV  Epitome  and  the  laws  of  the  Visigoths  ;  J.  du  Tillet, 

'  Ornlm  de  d^Ktoris  offtrio  deque  modo  iuris pnidentiam  studtndi.  Hia  oration« 
wero  pubÜHlun!  in  157W. 

'  De  rationt  dtcendi  diacendique  iuris  civilvi  ad  etudiosam  Ugum  iuvtfUviem 
commonffartio  (1546). 

^  luri^consulius  aive  de  optima  gentre  iuris  interprdandi. 

*  Dc  optitna  iuris  doccndi  disccndique  raiion-r, 

•  Cf.  Flacli,  loc.  ciL,  jh  221 ,  n.  ( 1 ) :  "  La  prijc-tnlaro  Ätftit  de vcnuo  on  boauooup 
de  p^ys  un  vuin  aimulacrü  qui  nu  Horvail  qu'a  t'leniiBi^r  tes  jtrocds,  &  en  rendrö 
hk  soluliuii  urbitrairb  on  aldiitoiiv,  et  le  jugu  iti^niü  instruii,  luborieux  et  in- 
tegre, nu  ptjuvait  Be  recommitru  au  milieu  den  commentairee  amoncclcs 
tlepuis  ties  si^t'Ie».** 
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Ulpian  s  Rfigulac ;  A.  Bouchard,  InstüiUe^  of  Gaius  and  the 
SerUetUiae  of  Paul;  E.  Bounefoi  (Bonefidius,  d.  1574),  Juris 
lis  l.  iii;  Cujae  and  A.  Augustin,  the  B(mliat ;  oth^r 
»uroes  of  Graeco-Boman  law  were  issued  by  Baudouin,  Labb6, 
Boequet,  and  others.^  Then  there  were  other  eminent  French 
jurists  of  the  century*  who  did  not  devote  themselves  entirely  to 
Roman  law  ;  e.g.  Charles  Dumoulin  (15(H>-I566),  surnamed  by 
some  of  his  contemporaries  the  "French  Papinian  "  ;  F.  Hotmail 
(1524-1590);  Douaren  (15f>9-1559) ;  Doneau  (1527-1591),  the 
great  systematizer  ;  Baudouin  (1520-1573),  eminent  theologian 
as  well  as  jm-ist ;  Kanconnet  {d.  1559);  Gov6a  (1505-1506); 
Connan  (1508-1551).  who  began  the  general  classification  con- 
tinued afterwards  by  Domat  and  other  s^^teniatizers  ;  B.  Briton 
(1531-1591),  A.  Le  Conte  {d.  1586),  P.  Faber  (1540-1600), 
and  others*  This  assc^mbly  of  names  certainly  gives  France, 
with  regard  to  sixteenth-century  jurisprudence,  the  foremost 
place  in  the  world  f  and  in  this  magnificent  concourse  Cujas 
standis  out  supreme. 

Life  of  Cujas.^ — Jacques  Cujas  (Jacobus  Cujacius) — ^whose  real 
name  was  Cujaus,  which  was  changed  for  reasons  of  euphony — 
was  born,  the  son  of  a  fuller,  in  Toulouse,  1522.  He  first  studied 
law  in  his  native  towni  under  Arnaud  Fcrrier,  who  was  a  disciple 
of  Alciati,  and  who  subsequently  attained  high  distinction  as 
president  of  the  Parlement  of  Paris,  then  French  ambassador 
to  the  Council  oi  Trent  and  to  Venic(\  and  aft-erwards  as  chan- 
cellor to  the  King  of  Navarre.  Cujas,  unlike  Alciati,  was  for- 
tunate in  his  first  instructor  ;  indeed,  he  ever  after  regarded  him 
as  the  ablest  professor  he  had  known.  At  Toulouse  he  read  all 
the  known  expounders  of  law,  and  frequently  took  part  in  public 
disput-ations  with  his  fellow- pupils.    But  he  applied  himself  also 


'  Cf,  Brissaud,  op.  nL,  vnl.  i.,  p.  357  ;  A.  Tardif,  Uistoire  dea  sources  du 
droit  Jran^ma  :  tjriginea  romainrA  (Pari«,  1890),  p.  467. 

'  CJ.  infra,  on  the  relation  Ix^t  woen  flujaa  and  his  chief  contompomrie». 

*  CJ,  the  opinion  of  the  English  civilian.  Sir  Arthur  Duck,  De  «*u  ti  autkori- 
taie  iuris  civilia  Romanorum  (London,  1G53),  1.  ii.  o.  Ö:  'MuriBprudentia 
romana,  si  apud  alias  gont^s  oxtinctn  eemU  apud  Boloe  Gallos  repinri  poeaot.'* 

*  An  adequate  life  of  Cujas  is  greatly  to  bo  desired.  The  best  account, 
ahort  ae  it  is,  i»  atill  that  of  Berriät  Suint-PrLx,  Histvirc  du  droit  romain,  suivie 
di  Chiaioire  de  Cujaa  {1821),  pp.  373-454,  and  not«»,  pp.  455-(ill.— The  Gorman 
translation  of  £.  Spangonborg,  Jacoh  Cujaa  und  «cine  Zeitgenossen  (Leipzig, 
1822),  contains  a  few  additions  and  notoa  of  not  very  great  consequence  ; 
it  ifi  mainly  useful  for  the  convenient  chronological  list  of  Cujaa'  work«. — 
Sttvigny'a  brief  articlo  in  Tfiemis,  iv.  (1822),  pp.  194-207,  gives  a  little  supple- 
nw^ntarv  mattor. 
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to  the  ancient  languages,  especially  Greek,  to  history,  rhetoric. 
philosophy,  ethics,  pliLlolog}%  and  poetry.  In  1547  he  began  a 
private  course  of  lectures  on  the  Institutes  ;  and  this  venture  was 
so  successful  that  soon  the  sons  of  eminent  men  were  sent  to  him 
from  distant  regions.  Some  seven  years  later  he  left  Toulouse 
never  to  return,  because,  as  it  is  averred,  he  failed  in  his  appUea- 
tion  for  a  chair  of  Roman  law.  It  iß  certain  that  he  was  a  candi- 
date, and  that  Forcadel,  his  Bartolist  npponeiit.  obtained  the 
professorship  in  1656.  But  it  is  doubtful  whether  Cujats  tork 
part  in  tlie  actual  test  proposed  by  the  authorities,  as  the  reciirda 
of  the  university  for  this  epoch  no  longer  exist.*^  In  any  caöe 
Forcaders  selection  waß  influenced  by  the  fact  that  Toulouse 
wae  still  a  stronghold  of  Bartolism,  and  that  the  majority  of  tho 
studentd — who  had  a  voice  in  the  appointment — voted  for  him, 
owing  to  the  persuasions  of  Jean  Bodin  (an  adversary  of  Cujas), 
and  to  the  long  experience,  good  presence,  and  witty,  rhetorical 
speech  of  Forcadel.  Gravina  observes  that  in  preferring  the 
latter  to  Cuja«  the  university  preferred  an  ape  to  a  man.  After 
the  departure  of  Cujas.  one  of  his  pupils.  Jean  Amarit  on.  published 
the  former's  notes  on  Ulpian,  and  dedicated  the  work  to  him. 

In  November,  1554,  Cujas  received  a  chair  at  the  neighboxiring 
town.  Cahors,  in  sucoession  to  the  Portuguese  professor,  Antoine 
de  Gov^,  who  had  spent  nearly  all  his  Ufe  in  France,  and  estab- 
lished his  position  as  a  distinguisheil  Romanist.  About  six 
months  afterwards,  however,  Cujas  was  called  to  the  university 
of  Bourges  (then  pre-eminent  for  civil  law — in  Hotmail's  plu'ase, 
"le  grand  march6  de  la  science  '*)  to  fill  the  chair  of  Baudouin, 
who  left  for  Grermany  owing  to  his  rehgious  opuiions.  This 
invitation  was  made  by  the  Duchess  of  Berry»  Marguerite  of 
France,  daughter  of  Francis  I.,  on  the  advice  of  her  chancellor, 
Michel  de  THospital.  She  was,  like  her  father,  a  patron  of  art 
aiad  learning.  Bourge«  then  possessed  several  distinguished  pro- 
fessors, e.g.  Le  Conte,  a  pupil  of  Alciati  and  editor  of  the  CorpiLs 
Iuris,  Douanai,  and  Doneau,  a  great  representative  of  the 
historical  school.  The  two  latter,  seeing  in  Cujas  a  formidable 
rival,  created  all  kinds  of  diflBculties  for  him,  and  in  his  absence 

*  Papyto  Mossoa  in  his  Vie  dc  Gnjas,  writtea  in  Iho  ywjr  of  Cujaa*  death 
(I600)f  aaserta  that  he  really  Buffered  defeat  in  the  com})eiition.  and  mnny 
othcra  repeated  thi«  stntemcnt.  This  waa  denied  in  1671  by  Bemartl  MtVlon, 
in  hiif  Histoire  de  Maran^  who  nmintained  tliat  the  refwrt  was  not  in  accord- 
ance with  tho  university  records,  which,  howovor.  ho  did  not  quote.  Bcrriat 
Saint-Prix  aotxjpta  the  traditional  opinion. — For  other  refercnoos  to  this 
oootrorersy,  see  Brissaud,  op,  cit.,  L*  p.  350,  n.  2. 
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instigated  tlio  students  against  him ;  at  their  instance  also 
Pulvaeus  afterwards  piiblislied  a  violent  satire^  agaiiiBt  him,  to 
which  his  pupil  Antoine  Foquclin  of  Orleaiw  replied.  In  spite 
of  the  support  of  Le  Conte  antl  the  sympathy  of  his  auditors 
(amongst  whom  were  pupil«  like  Pierre  du  Faur  de  Saint-Jory 
(P.  Faber),  Loysel,  Pierre  A\Tault,  Fran^^oin  Ragueau,  Nicolas 
Cisner,  and  Pierre  Pithou),  he  left  Bourges  in  August.  1567,  and 
in  November  was  railed  to  Valence.  During  his  stay  at  Bourges 
he  had  begim  the  publication  of  the  great  works — Notes  on  the 
Institutes  and  on  Paul's  Seiüenliac,  Commentaries  on  certain 
titles  of  the  Digest,  and  the  Observationes, — which  assured  him 
the  position  of  the  leading  jiu-ist  of  the  day,  and  procured  him 
the  fricJidship  of  eminent  men  like  Etieime  Pasquier.  Several 
pupils  accompanied  him  to  Valence.  At  this  time  he  married 
t  he  daughter  of  a  d  octor  of  Avignon .  He  soon  published  a  second 
edition  of  the  above  works,  and  issued  a  further  portion  of  the 
Commentaries  and  the  OhaenHUiones,  of  which  the  former  was 
dedicated  to  Jean  de  Montluc.  Bishop  of  Valence,  wliost;  friend- 
ship he  enjoyed.  His  reputation  was  now  so  great  that  a  legist, 
M.  Vertraniua  Maunis,  stated^  that  there  was  no  need  to  quote? 
passages  from  the  writings  of  Cujas,  as  they  were  in  everybody's 
hands. 

In  June,  1659,  Douaren  died,  and  the  Duchess  of  Berry  recalled 
Cujas  to  Bourges,  where  ho  was  generous  enough  to  pronoiuiee 
a  eulogy  on  his  late  opponent.  During  the  next  few  years  Eiu^thcr 
publications  appeared,  e.g.  liis  commentaries  on  the  last  tlu-ee 
books  of  the  Code,  on  the  title  "Do  verborum  obligat ionibiis  " 
which  he  dedicated  to  Marguerite  and  to  THoBpitaL  When  the 
former  became  Duchess  of  Savoy,  she  and  her  liusband  were 
desirous  of  restoring  to  the  university  of  Turin  its  former  renown  ; 
and  80,  on  the  deatJi  of  Ant-oine  de  Go v&i  (whom  they  had  brought 
from  Grenoble),  they  persuaded  Cujas  to  accept  the  vacant  chair 
(September,  1566).  During  his  residence  in  Italy,  he  paid  visits 
to  various  universities  to  see  the  methods  of  teaching  and  to 
examine  manuscripts  ;  he  tried  luisuccessfuLy  to  obtain  the  U>an 
of  the  famous  Florentine  manuscript  of  tbe  Digest.  It  ajiiwars 
that  Cujas  was  not  able  to  habituate  himself  to  the  climate  of 
Turin  or  to  Italian  maruiers  ;  hence  in  August.  1567,  he  returned 
to  Valence  uiuversity,  which  had  greatly  increased  lit  importance 
by  its  union  with  the  university  of  Grenoble.     Very  soon  took 

^  De  jure  Uberomm  (tudguni,  1558),  0.  37. 
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place  a  general  rising  of  Protcstante,  and  Valence  was  seized  ; 
teaching  was  in  consequence  suspended  until  the  conclusion  of 
pciujc  in  the  following  yc&r.  On  the  resumption  of  his  profcssif>nal 
work,  his  fame  was  at  its  height,  and  his  lectures  were  attended 
by  large  numbers  of  pupils,  man3'  of  whom  came  from  distant 
places  abroad,  notwithstanding  the  poHtical  ami  religious  dis- 
turbances in  France.  Again  in  1570  he  was  compelled  to  withdraw 
to  Lyons,  where  he  wrote  new  works  and  revised  some  of  the  old 
ones  for  new  c<liti(ins.  He  now  receivetl  invitations  from  several 
other  universities,  e.g.  Avignon.  Be8an9on  and  Boiirges,  but  after 
the  peace  of  St.  Germain  (in  July)  he  wae  back  in  Valence.  His 
students  continued  to  increase  in  numbers,  and  amongst  them 
were  the  prince  of  scholars,  Joseph  8caligcr,  and  one  of  the  greatest 
of  French  historians.  Jacques  Auguste  de  Thou.  In  the  autumn 
of  1571  ho  fell  ill.  but  none  the  less  continued  his  lectures,  and 
begged  the  indulgence  of  his  audience  when  he  was  carried  into 
the  lecture-room.  On  the  fateful  day  of  St.  Bartholomew 
(August  24. 1572)  he  saved  the  life  of  Scaliger,  and  of  his  colleague, 
E.  Bunnefoi.  Later  Charles  IX.  recognized  the  high  position  of 
Cujas  by  making  him  honorary  councillor  of  the  Parlement  of 
Grenoble  (May,  1673). 

In  June,  1 575,  hoping  to  obtain  more  tranquillity,  he  proceeded 
to  Bourges,  which  was  then  almost  entirely  CathoUc  and  was 
situated  in  a  peaxicful  pro\'ince.  But  he  \\  as  not  more  fortuiiate 
there,  and  the  civil  dissension  compelled  him  to  remove  to  Paris. 
At  the  instance  of  the  procureur-g6neral  of  the  King,  the  parle- 
ment, by  a  decree  of  April  2,  1676.  suspendetl  in  Cujas'  favour  the 
ordiiuuices  proliibiting  the  public  teaching  of  civil  law  in  the 
university,  and  even  authorized  him  to  confer  degree« — '^  d*autant 
que  le  dit  Cujas  est.  comme  la  coiir  s9ait,  persomiage  de  grande 
ot  singuli^re  doctrine  et  condition."^  Some  three  months 
later,  on  the  restoration  of  peace,  he  went  back  to  Bourges. 
and  never  left  it  again.  He  was  granted  a  pension  by  the  Duo 
d'Alengon. 

The  greater  part  of  the  rest  of  his  life  was  embittered  by  civil 
and  religious  disturbances,  as  well  as  by  grief  and  wwlness  from 
other  causes.  Jn  I5S1  he  lost  his  wife  and  only  son,  and  for  a 
time  was  overwhelmed  with  grjef.  He  said  in  a  letter  that  the 
friendship  of  Scaliger  stayed  his  tears  and  saved  him  from  a 


1  Of.  G.  P^ri^  La/aeulU  de  droit  dans  Puniveraiti  de  Paris,  p.  173. 
fcrred  to  by  Brissaud,  op.  «'/..  i.,  p.  354.) 
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wretched  grave.  To  another  friend  he  wTote  that  he  was  pining 
to  see  him,  that  the  sight  of  him  would  lielp  to  remove  the  sadness 
which  was  bearing  him  dowii  in  his  loneUness.  At  this  time 
offers  reached  him  from  Italy.  Gregorj'  XIII.  himself  wrote  to 
him  offering  a  large  stipend  and  high  honours  if  he  accepted  a 
professorship  at  Bologna  ;  but  various  circumstances  induced  him 
to  remain  in  Bourges.  He  deeply  felt  the  need  of  domestic 
companionship  and  of  an  heir ;  and  so,  though  over  sixty  years 
old,  he  married  a  yoimg  wife.  But  the  only  issue  was  a  daughter 
(born  in  1587).  The  following  year  he  went  to  Paris  to  ask  leave 
to  retire,  but  Henrj'  III.  refused.  The  last  two  years  of  his  life 
were  still  more  troubled.  After  the  assassination  of  the  King 
(August  1,  1589).  the  leaguers  proclaimed  King,  under  the  title 
of  Charles  X.,  the  Cardinal  de  Bourbon,  uncle  of  Henry  IV. 
C^lja8  was  asked,  with  promises  of  magnificent  rewards,  to  wxite 
in  favour  of  the  Cardinal ;  the  promises  were  foUowed  by  threats. 
and  fanatics  in  Bourges  were  roused  against  him.  But  nothing, 
not  even  a  riot  in  which  he  nearly  lost  his  life,  could  shake  his 
refusal.  Civil  war  continued,  especiall}-  in  Berry,  and  affected 
him  deeply  till  his  death,  which  took  place  on  October  4,  15d0, 
and  was  followed  by  a  public  funeral. 

Like  Alciat  i,  Cujas  led  a  restk^ss,  wandering  life  ;  the  incessant 
disturbances  and  menacing  circumstances  of  the  time,  together 
with  the  intriguing  hostility  of  rival  professors  and  of  those 
adhering  to  the  older  schools,  made  it  impossible  for  him  to  enjoy 
peace  and  tranquillity.  This  kind  of  life  was  then  share<l  by  many 
ardent  spiritn  who  venture<l  to  strike  out  new  paths  for  them- 
selves. Amongst  thest^  we  find — to  mtinlion  only  legints  or  publi- 
cists— men  like  Dumoulin,  Baudouin,  Doneau,  and  Hotman. 
After  the  massacre  of  St.  Bartholomew,  the  po.sition  of  professors 
in  France  who  were  suspected  of  heresy  or  of  s^-mpathy  with  the 
reform  movement  became  still  more  intolerable.  Ramus,  as- 
sailed by  the  doctors  of  the  Sorbonne,  by  the  scholastic  contro- 
versialists, and.  after  he  turned  Protestant,  by  the  orthodox 
avengers,  perished  in  the  massacre.  The  classical  critic  and 
8(?holar,  Lambinus,  died  of  slinek  almost  immediately  after. 
Scaliger,  like  Doneau  and  Hotman,  was  compelled  to  seek  a 
temporary  refuge  in  Geneva.  Cujas,  however,  did  not  assume 
such  an  uncompromising  or  decisive  attitude  towards  religion. 
He  perhaps  l>elonged,  \vith  Erasmus  and  Montaigne,  to  that  party 
which  was  characterized  by  a  mild  scepticiBm  or  by  the  broadest 
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toleration,  and  detested  fanaticism  of  any  kind.  This  point  of 
view  was  not  due  to  lack  of  courage  or  vacillation  ;  when  necessity 
arose,  he  was  ready  to  rit^k  his  life  rather  than  surrender  his  con- 
victions to  the  seditious  clamours  of  a  threatening  crowd  of 
leaguers.  Ho  practised  Catholicism,  hut  it  is  significant  that  in 
his  will  he  made  no  declaration  in  its  favour,  forbade  the  sale  of 
liiM  l><x>ks  to  the  Jesuits,  and  recommended  his  wife  and  daughter 
simjjly  to  abide  by  the  precepts  of  the  Holy  Scripture.  It  was 
thought  that  he  had  openly  embraced  the  reformed  faith,  for  we 
find  Hoiman  accusing  him  of  deserting  it  again.  However,  in  his 
discussions,  whenever  legal  matters  were  confronted  by  religious 
arguments,  he  was  wont  to  observe:  "Nihil  hoc  ad  cdictum 
praetoris,"  and  thus  constantly  emphoäized  that  the  Ri>hprc8  of 
law  and  religion  were  separate,  affirmed  the  secular  character  of 
jurisprudence,  and  de-clarcd  that  it  could  ncj  longer  be  the  humble 
servant  of  theology. 

Cujas  does  not  apyiear  to  have  possessed  a  marked  professorial 
aptitude,  in  so  far  as  secondary  accomplishments  are  concerned. 
It  is  said  that  in  his  lectures  his  exordium  was  too  precipitate. 
his  general  delivery  rather  rapid,  his  voice  unequal ;  that  he  did 
not  answer  immediately  ("ex  abrui)to,"  as  Alexander  Scot,  one 
of  his  pupils,  says)  the  difficult  questions  put  to  him.  He  in- 
variably avoided  talking  law  at  table  or  when  he  wfus  in  the  society 
of  his  friends  ;  and  when  they  suggested  problems  to  him  he  re- 
ferred them  to  his  lectures.  There  is  no  doubt  that  he  lacked 
readiness  of  retort  and  rhetorical  flourisli.  and  other  controversial 
attributes  which  were  then  so  much  appreciated;  indeed,  beseems 
to  have  ha<l  a  deep  contempt  for  the  art  of  declamation,  and 
forensic  eloquence  without  true  insight  and  deep  knowledge  he 
disdained  above  all.  He  carefully  prepared  his  pubhc  discoturses. 
which  were  alwa>'8  characterized  by  lucid  expression,  exact  and 
pentrating  anah'sis.  Under  his  scrutiny,  backed  up  as  it  was  by 
scientific  method,  immense  erudition,  and  new  suggestive  ide^ö, 
the  most  obscure  passages  yielded  their  meaning.  He  always 
took  a  personal  interest  in  his  stutlents.  ajid  tliey  were  attached 
to  him.  He  admitted  them  to  his  table  and  to  his  library,  and 
often  helpe«!  them  pecuniarily.  Before  and  after  k»otures 
they  formed  a  procession  and  escorted  him  to  and  from  his 
house.  Many  accompanied  him  in  his  frequent  perc^ina- 
tions.  and  when  they  left  him  still  kept  up  the  most  friendly 
relations. 
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Works*  and  their  Charaoter. — The  works  of  Cujas,  like  those 
of  Alciati,  do  not  set  forth  an  elaborate,  s^'stematio  account  of 
Roman  juriBprudcnce  as  a  whole.  The  time  \va«  not  yet  ripe 
for  such  an  undertaking.  But  Cujas,  more  than  any  other  single 
investigator,  contributed  to  the  realization  of  this  object.  Hie 
voluminous  publications — a  magnificent  array  of  niighly  tomes 
— were  nearly  al!  «levolod  to  Ihc  exeg(^fic  stu<.ly  of  tlie  sources. 
The  most  important  of  these  writings  are  the  Commentaries  on 
Papinian  (issued  after  his  death),  and  al>ovc  all  the  OhserwUionum 
ei  etneudalionmn  lihri  XXVIII..  which,  originally  designed  to 
extend  to  forty  books,  appeared  at  intervals  from  1656  to  his 
death,  except  Iht»  last  four  books  postiiumously  publiwhed  by 
Pithou.  The  latter  work,  described  by  eminent  R<iraani.stfl 
like  Heinecciusaean  ^"^  opus  incomparable,"  and  "opus  divinum/' 
presents  with  but  little  order  a  rich  harvest  of  restorations  of 
texts  or  suggestive  conjectures,  of  corrections  and  iiiicTpretalions. 
Other  wTitings,  representing  for  the  most  part  the  substance  of 
his  lectures,  like  the  TntfiabiJi  ad  Afrieununt.  and  the  Revitationes 
soUemnes  on  Paul,  Ulpian,  Modestinus,  Marcellua,  Julian,  Scaevola. 
and  others,  seek  to  re-establish  in  their  original  form  an<l  restore 
to  their  original  meaning  the  contxibutions  of  the  classical  juris- 
conaultfl  comprised  in  the  Justinian  compilations.  His  Pciraiitla 
on  the  Digest — a  small  book  which  his  opponent  Hotraan  advised 
his  son  always  to  carry  about  with  him — offers  a  concise  exposition 
of  the  titles  of  that  coUectictn.  He  also  issued  learned  and  con- 
siderably amended  editiouR  of  texts  which  had  before  been 
publishwl  with  greater  or  lesser  defects,  and.  what  is  much  more 
notrwtirf iiy.  he  gave  to  the  world  for  the  ii!*st  tinu*  numerous 
texts  based  on  collated  raanascripts.  which  he  searched  out  in 
every  promising  quai'ter.  In  addition  to  fhest^  uTifings  on 
Roman  law,  we  find  in  his  volumes  a  few  inaugural  disooiu'ses, 
which  academic  duties  demanded  of  him,  two  polemical  compo- 
sitions (the  Notatii  ATttomi  Meraitoris.  i.e.  written  tmder  the 
pöeud<mym  of  "  Antonias  Meixiator.''  and  the  defence  of  Bishop 
Montluc  against  the  attack  of  Doneau),  also  a  work  relating  to 

*  Tbo  ooileclod  works  wdto  edited  by  C.  A.  Pabrot — Opera  Omnia,  10  vole., 
folio  (I'aris,  1658).  Thoro  is  also  an  eleventh  volumo  tinder  the  title  of 
Appendix,  which  contains,  besides  other  matter,  his  Notata  Antonii  Mercatorifi, 
— Tlio  editions  of  Naples  (1722-27)  and  Venice  (1768-83)  in  11  vols,  arc  prae- 
tically  mere  reprints ;  but  they  uro  more  convenient  as  there  is  nn  index  to 
them,  ontitlod  Prompiuarinm  opemm  Jac.  Cujacii,  2  vols.,  1763  (2nd  ed. 
1795). 
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feudal  law  (Treatise  on  Fieis),  and  one  on  ecclesiastical  law  (a 
commentary  on  three  books  of  the  Decretals  of  Pope  Gregory  IX.). 
As  for  the  importaiit  constituents  of  French  national  law,  viz. 
customs,  royal  ordinances,  judgment«  and  orders  of  the  parle- 
ments,  he  did  not  make  any  of  them  the  subject  of  a  separate 
work,  but  he  utilized  his  knowledge  of  them  in  the  illustrations 
and  comparisoiis  which  enrich  his  works,  and  necessarily  so  in 
his  professional  consultations. 

In  consideration  of  the  manuscripts  discovered  or  pubUshed  by 
Cujas,  he  occupies  the  foremost  place  in  the  history  of  Roman 
law.  His  zeal  in  the  search  of  these  documents  was  inexhaustible. 
To  procure  them  he  spared  no  toil,  no  oxperusc.  One  of  the  chief 
reasons  for  his  going  to  Italy  was  to  examine  manus<Tipt«.  In 
1571  he  made  a  journey  to  Provence  for  the  same  purpoae.  In 
the  preceding  yeax  he  kept  several  persons  occupied  in  the  like 
quest  ;  in  1572  he  obtained  the  services  of  a  friemi  in  Italy  to 
make  investigations;  in  1575  a  nobleman  came  expressly  from 
Piulua  to  BourgeJ?  with  a  collectif)n  of  Senteniiae  of  the  ancient 
jurisconsults.  All  this  indefatigable  enthusiasm  was  not  that 
of  a  bibliomaniac,  but  that  of  a  true  explorer  and  scholar ;  he 
wa«  indeed  ever  rcÄcly  to  lend  his  precious  acquisitions  to  students 
who  might  desuv  to  consult  them,  and  gave  some  to  friends  and 
publishers,  and  lost  many  which  had  been  temporarily  borrowetl 
and  never  returnetl.^  It  appears  from  a  catalogue  drawn  up  by 
one  of  his  pupils,  about  1574,  that  there  were  some  two  himdred 
manuscripts  in  his  library  ;  and  according  to  a  later  hst,  copied 
from  an  inventorj'^  made  after  his  death  and  publishe<l  quite 
recently,^  there  were  actually  about  four  hundred.  And  these 
numerous  documents  of  his  own  >vere  bat  a  small  part  of  thoee 
he  consulted  during  his  Literar}'  labours.  The  greater  portion 
of  his  correspondence  is  concerned  with  this  subject.  The  manu- 
scripts of  which  he  took  cognizance  and  of  which  many  are  no 
longer  extant  related  to  the  three  periods  of  Roman  jurisprudence 
— ante-Justinian,  Justinian,  and  post-Justinian.  For  example, 
he  published  in  1566  the  Lex  Rotnana  Bur^uiidionum.  probably 
after  a  manuscTipt  belonging  to  Pierre  Pithou,  but  he  was  mi&- 
taken  in  considering  it  the  work  of  a  jurist  named  Papian.^    H© 

*  C/  B.  Saint-Prix.  op.  at,  pp.  421-22. 

*  C/  M.  Omont,  in  NouveUe  retnu  historique  de  droit,  1885,  pp.  233*7  ;  Mid 
1888.  pp.  632-41. 

'  8eo  the  title  of  his  edition  of  1580 :  Burt^tindionU  iuriecon^ti,  qui  Papiani 
rwpofMontm  tiiulum  pratfert,  liber. 
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also  issued  for  the  first  time  the  ConauLialio  veterie  iuriaconsnlii, 
after  a  manuscript  now  lost,  of  which  fragments  appeared  in 
1564  and  IßöÖ,  then  the  text  itself  in  1577,  and  more  completely 
in  1586,  This  was  prefixed  to  his  collection  of  sixty  consulta^ 
tions ;  and  in  his  dedicatory  epistle  ho  says  ho  did  not  himself 
discover  the  manuscript,  but  that  his  knowledge  of  it  was  due 
tu  Antoinc  Lo^'wel.  The  book  De  asae  el  pondaribusj  attributed 
generally  to  Volusius  Moeciauus,  a  jurisconsult  of  the  time  of 
Antoninus  Pius,  though  held  by  others  to  have  been  writleii 
after  the  Theodosian  Code  (iSS),  was  published  for  the  first  time 
by  Cujas  in  1586,  together  with  various  other  texts  of  ante- 
Justinian  law.  He  was  the  first  to  issue  Bookö  VI.  to  VlJl.  of 
the  Theodosian  Code,  after  the  Charpin  manuscript ;  and  this 
work,  incomplete  though  it  was,  proved  of  great  assistance  to 
Jacques  Godefroy  in  the  prepai'iitJon of  his  superior  edition 
wliich  appciired,  several  years  after  his  death,  in  1665.  Modern 
students  are  indebt^  to  him  for  numerous  portions  of  PauFs 
SenUiUiae  presented  (1585)  in  Book  XXI.  of  his  Observationen j 
and  taken  from  the  Besaii9on  mamiscript.  Of  the  po^t- J ustinian 
ooUections,  he  was  the  lirst  to  bring  to  hght  many  books  of  the 
Basilica,  for  which  he  consulted  more  complete  majiuscripls 
than  those  now  in  existtuice,  e.g.  tlioso  which  were  in  (he  libraiy 
of  Catharine  de'  Medici,  and  others  acquired  by  himself  during 
his  stay  in  Italy>  His  labours  were  afterwards  utilized  fur  the 
great  edition  of  the  Basilica  pubhshcd  by  J?'abrot.  As  for  the 
Justinian  compilations  themselves,  he  did  much  towards  the 
reetoratic  11  of  the  Code ;  and  nearly  all  the  Greek  uoustitutions 
wero  ro-estublished  by  him  and  by  Antüiiius  Augustinius.  He 
also  revised,  by  collating  old  manuscripts,  the  text  of  the  Insti- 
tutes, and  brought  out  an  edition  in  1585.  Further,  in  many 
oases  Cujus  offered  encom'agement  and  counsel  to  other  researchers 
in  their  handling  of  jurifttic  documents  :  thus  Julian's  Epitome 
(already  published  several  times  in  the  sixteenth  cent  my)  was 
issued  by  the  brothers  Pi  thou,  by  his  advice  and  under  iiis  patron- 
age ;  and  Le  Conte'a  edition  of  the  Novellas  was  revised  by  him. 
Finally,  he  sometimes  supphed  valuable  materials  even  for  non- 
legal  publications  :  thus  to  liirn  was  mainly  due  the  Latin  transla- 
tion of  the  letters  of  the  ancient  Greeks  fuuitd  ui  the  Ubrary  of 
Pierre  Pithou,  and  pubLshed  at  Crcneva,  lü(»6. 

The  style  of  Cujas  is  marked  by  extreme  conciseness,  which 

^  Cy.  iho toltor  ol  Cujiiti,  dated  August  7, 1Ü07,  lo  bu  found  in  T'^cmM.  i.-  v.'Ji, 
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makes  the  reading  of  his  works  difficult  to  all  but^  students  of 
experience  ;  apart  from  this  striking  quality  we  find  an  elegance 
of  language,  a  clearness  of  expression,  and  rational  sequence 
in  the  argument,  backed  up  by  apt  citations,  comparisons,  and 
a  controlled  erudition,  all  of  which  combine  to  distinguish  his 
diction  and  liis  whoh^  manner  from  the  dull,  heav}%  un-Roman 
Latin  of  the  majority  of  his  contemporaries,  especially  of  the 
jurists.  He  does  not  possess  the  po\v^r  of  felicitous  construction 
and  classical  propriety  of  a  Muret ;  but  his  prose  is  certainly  a 
very  effective  medium  for  conducting  critical  inveetigation  with 
force,  directness,  and  precision. 

Method  of  Cujas. — Alciati  was  the  prinoiiml  founder  of  the 
humanist  school  of  jurisprudence  ;  but  in  his  time  his  ideas  and 
methodB  were  accepted  by  a  very  small  minority,  and  opposed 
by  a  multitude  of  formidable  adversaries  attached  to  old  wa^^ 
and  conceptions.  With  the  comijig  of  Cujas  the  new  method 
was  once  and  for  all  established,  opposition  was  gradually  over- 
come, and  miauimity  secured  amongst  most  of  the  cnhghtencd 
and  unprejudiced  studentB.  The  coui-se  of  the  new  school,  more 
or  IcsB  undecided  before,  was  now  definitively  dctonnined  ;  its 
aim  was  marked  out  with  greater  precision.  Before,  the  Bartolist 
atlherents  might  well  have  maintained  tlieir  authority,  j>erhaps 
they  might  \vith  some  success  have  re-asserted  their  pre-emin- 
ence ;  now,  their  methods  were  shown  to  be  hopelessly  bad  and 
their  point  of  view  fallacious.  The  work  of  Cujiw,  more  than  that 
of  any  other  jurist  of  the  time,  conduced  to  the  repudiation  nf 
the  earher  juristic  heritage,  and  brought  about  the  triumphant 
victory  of  the  historical  school.  As  a  humanist  he  \\'as  well 
versed  in  the  classical  literature,  and  used  this  luxowledgc  with 
remarkable  efficacy  in  the  comparison  of  legal  and  historical 
texts  with  the  purelj'  literary.  He  laicized  the  study  of  law. 
He  libiTated  it  from  the  custom  of  heaping  up  commentaries  on 
isolated  enactments,  and  from  that  of  spinning  out  scholastic 
subtleties  and  endless  artificial  distinctions.  AccursiuH  and  the 
glossators,  however,  he  held  in  far  lesp  disesteem  than  Bartolus 
and  the  commentators  with  their  futile  "  fictions  and  ill  imagin- 
ings."^ Of  the  latter  he  tersely — and  truly — observes:  "  Vcrlx>si 
in  re  facili.  in  difficili  muli.  in  angusta  diffusi  "^  whilst   Aecursius 

^  06«^tw^rtHum,  xii.  c.  iU :  '* . . .  Accursium  longo  tnagiri  corona  dotinvcrimt 
A  quo  quidquid  abcrrut  Bartolus.  vanuo  tictioncti  ct  aegri  sonmia  vidcutur." 
*  BMpoTia,  Papin.f  lib.  v.  log.  17  {D%  in*usio  rttpto). 
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he  places  high  amongst  juriatio. interpreters.*  Hib  main  reason 
for  holding  the  glossatorö  in  higher  favour  is  that  they  had  uiiule 
an  effort  to  examine  the  texts.  He  inceesantly  urged  his  students 
to  study  the  sources,  rather  thwi  the  verbose  and  obscure  com- 
mentaries of  the  doctors.^  Similarly,  in  his  endeavours  to  make 
of  law  a  rational  science,  he  assailed  the  ignorant  practitioners 
and  their  accredited  decisions  in  the  courts — decisions  based  on 
prejudice,  pei'soual  considerations,  narrow  views,  erroneous  cou- 
veptions,  shifting  fundamentals.  No  doubt  lie  held  theory  in 
higher  regard  than  praetico — and  necessarily  so,  in  view  of  the 
nature  of  his  work  and  the  circumstances  of  the  time  ;  but  ho  by 
no  means  despised  practice,  as  his  consultations  show.^  As  to 
his  immediate  predecessor  Alciati,  whilst  recognizing  the  iiidis- 
put^ible  mei'it  of  the  Italian  jin'ist  in  having  been  tJie  first  to  apply 
systematically  the  historical  and  comparative  method  to  juristic 
investigations,  Cujas  none  the  less  holds  that  ho  was  only  a 
modiocrc  interpreter,  inexact  in  his  citations,  incomplete  and 
superficial  in  his  oxegotic  expositione* 

The  method  of  Cujas,  then,  is  comparative,  critical,  hii^torioal. 
The  constituent  eLementfi  of  R<^man  jurisprudence — as  repiu- 
ü'Utcd,  for  example,  in  the  Justinian  compilation— are  derived 
from  various  sources  which  were  afterwards  lost ;  and  the  only 
guidatu;e  we  have  as  to  its  intrinsic  composition  is  solely  an 
indication  of  the  place  those  elements  occupied  in  the  original 
works.  Hence  the  study  of  the  ancieJit  civil  law  may  bo  ap- 
proached in  threo  ways:  firstly,  by  accepting  the  classification 
so  fomid,  making  the  best  of  it,  and  pointing  out  how  discovered 
defectö  might  have  been  avoided  by  a  prior  modification  of  the 
plan  ;  or  secondly,  by  disi'egarding  the  original  sequence  of  the 
su!»joct-matter,  and  substituting  therefor  an  arbitrary  order, 
more  general,  coherent,  and  logical ;  or  thirdly,  by  restoring,  a« 
far  as  is  possible,  the  indicated  sources  in  the  light  of  every 
suggestion  obtaiued  from  the  original  materials,  and  by  tiie  aid 
hi  conceptions  and  results  furnished  by  cognate  subjects.  The 
tirbt  method  of  procedure  would  give  best  the  legislation  of 
Justinian  in  its  purely  juridical  aspect ;  the  second  is  more  in 
accordance  with  the  exigencies  of  universal  reason,  and  would 

*  OOservai,  iii.  c.  11:  '*  Accursiiu  noster,  qoem  ego  et  Latinis  ot  Gneoia 
omnibus  intorprulibud  iuhii  facUe  antepono.  ..."  '^^    '  _ 

*  Oratio  de  raiione  doctndi  iuris.  •      : '. 
'  S)>tT,  tor  example,  his  23rtl  oonstiitatioxi. 

*  C/,  Nit4a4ti  Anionii  MeraUoris,  i'u  ü.  29. 
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prefieut  tlie  legislative  product  in  its  philoBopkical  significaAce ; 
the  third  is  the  historic  method,  and  would  set  forth,  with  regard 
to  time,  place,  and  circumstÄiice,  the  iiitrinsie  sense  and  relative 
force  of  the  respective  elements  composing  the  whole.  This 
latter  method  was  that  of  Cujus  and  the  new  sohooL*^  In  his 
hands,  therefore,  the  Corpus  Iuris  was  not  treated  as  a  homo- 
geneous body  of  laws  (for  such  it  had  been  frequcixtly  assumed 
before  him),  but  a  complex  mass  which  could  not  well  be  under- 
stood without  decomposing  it  again  and  examining  all  its  parts. 
It  was  his  bald  design  to  re-create  what  Tribonian,  that  versatile 
and  remiirkablu  minister  of  Justinian,  had  altered  or  consigned 
to  übliviun,  to  roKtore  the  piu*ity  of  Roman  traditionö  which  had 
been  adulterated  by  the  prett-ntiuus  barbai-ihm  of  Byzantium, 
to  resuscitate  the  work  of  the  classical  jm'iecouäults  by  uniting 
scattered  fragments,  to  set  forth  the  wry  principles  of  Roman 
jm'isprudence  as  they  had  Ix^en  in  the  minds  of  those  who  con- 
ceived them,  to  show  the  magnificent  Roman  heritage  in  it«  most 
favourable,  that  ia,  in  its  true,  light.  Cujas  brought  to  bear  on 
his  work  the  disinterested  judicial  view  of  an  historian,  the 
Imagination  of  a  creative  artist,  and  the  exact  learning  of  a 
sclioiar.  Whenever  ho  proposcil  a  new  iuLtirpretation  he  did  not 
fail  to  refute  or  criticize  the  one  i>reviously  accepted ;  and  he 
ahowed  that  his  method,  applied  by  one  who  possessed  a  mastery 
over  details  and  a  dispassionate  judgment,  would  demoUsh  the 
false  and  confirm  llie  true.  In  punsuaucc*  of  his  dcäign  he  inquired 
into  and  annotated  the  Begtdae  of  Ulpian,  the  SeiUenlüte  of 
Paul ;  he  wrote  a  commentary  on  Africanus ;  and  restored  the 
work  of  Papinian,  that  profound  legal  genius  and  victim  of 
Caracalla.  This  supreme  jurist's  works  hati  reached  us  only  in 
mutilated  fragments  ;  but  Cujas  applied  himself  to  these  sacred 
remains,  and  with  diligence  and  penetration  brought  them  to 
Ufe,  and  extracted  their  secret,  hitherto  unascertained.  In  the 
fragments  of  the  contributors  to  the  Juatinian  compilation,  ho 
saw  more  than  groups  of  legal  dispositions  conceived  in  a  re- 
stricted sense  and  adopted  fortuitously  ;  he  recognized  that  these 
colourless  fragments  represented  a  certain  crvTitaliization  of  the 
past,  and  in  his  handling  of  them  the  past  was  made  to  live  again. 
He  took  the  isolated  texts,  restored  them  with  feUcitous  effect, 
replaced  tliem  in  the  work  of  the  respective  jurisconsults,  set  the 

'  C/.  L.  CabauLous,  in  Rexme  de  Ugisiaiion  el  de  jurittprudence  (Paris),  x,* 
(1839),  pp.  32  seq. 
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latter  in  their  respective  schools,  and  the  schools  in  their  particular 
epochs.  It  is  noteworthy  that  the  great  Romanists  of  the  seven- 
teenth and  even  of  the  eighteenth  century  did  not  adopt  this 
exacting  method  ;  thus  jurists  like  Vinniiis.  Voet,  Heineccius, 
Pot  hier  generally  adhered  to  the  defective  order  of  the  various 
compilations  of  Justinian,  and  others  like  T)f)mat  adnptctl.  in 
conformity  with  the  project  of  Leibnitz,  a  somewhat  arbitrary 
Classification  baaed  on  ideAs  foreign  to  the  classical  jurisconsults. 

Before  the  sixteenth  century  attempts  were  made  to  explain 
texts,  but  legal  interpretation,  ill-proportioned,  unsystematic  as 
it  was.  had  not  yet  risen  to  the  dignity  of  a  science,  which  neces- 
sarily implies  a  complete  methodical  body  of  doctrines  embracing 
facta  elaäsiiied  according  to  certain  determinate  principles,  which 
are  controlled  by  coastant  reference  to  these  fact«,  and  which 
govern  the  doctrines  set  forth.  By  consistently  applying  philo- 
logy, history,  antiquarian    lore   to  the  examination  of    text«, 

ijas  founded  a  method  which  proved  an  instrument  of  the 
greatest  efficiency,  and  from  which  posterity  has  derived  the  most 
fruitful  results.  It  was  not  his  aim.  however,  to  create  a  general 
8>'stematic  structure  of  the  entire  body  of  Roman  jurisprudence  ; 

ich  exposition  was  reserved  for  successors,  who  were  able  to 
'benefit  by  his  pioneer  work.  His  genius  was  essentially  critical, 
analytic  ;  he  did  not  possess  In  an  equal  degree  that  philosophical 
power  which  enables  one  to  generalize  on  broad  lines,  and  co- 
ordinate separate  parts — the  results  of  analytic  investigation — 
into  an  all-comprehensive  unity. 

To  conclude  this  brief  statement  of  CJujas*  method  and  point 
of  view,  it  will  perhaps  be  of  interest  to  give  one  or  two  of  his 
specific  opinions  on  the  different  f)arts  of  Justinian's  compilation, 
an<I  on  various  legal  raanascripta  and  editions.  He  appears  to 
have  approved  of  the  general  plan  and  structure  of  the  Institutes  ; 
he  thought  it  was  lumecessary  to  make  long  commentaries  on 
the  work,  that  it  was  l^est  to  confine  oneself  to  such  brief  notes 
as  would  effect  a  restoration  of  the  passages  altered  by  time  or 
by  the  carelcfisnees  of  the  copyists  and  publishers,  and  that  the 
beat  way  t-o  study  it  is  b^'-  a  comparison  with  the  paraphrase  of 
Theophilus.*  With  regard  to  the  relation  of  the  Institutes  to 
the  other  portions  of  the  Justinian  law,  he  observes  that  many 
passage«  of  the  Digest  and  the  Code  can  be  cleare<l  up  by  the 
application  of  facts,  dispositions,  and  principles  enunciated  in 

I  Ot>BervaL  xi.  a  34. 
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the  former,  and  supports  his  contention  bj-  giving  a  large  number 
of  examples.^  He  prefers  the  Greek  text  of  the  Noveh  to  the 
lAtin  translation  kiiowix  as  Vulgata  or  Autheiiiica,  but  favonrs 
this  translation  mc»re  than  th'^ae  published  in  his  day  by  G.  Meltzer 
(Haloander.  1501-31)  and  others — perhaps  because  the  earUor 
version  is  more  literal  and  was  the  one  used  by  the  glossators 
and  accepted  in  the  courts.^  The  Novels  of  I^eo  he  refers  to 
nuToly  to  throw  light  on  the  obscure  passages  of  the  Digest. 
Code,  or  Institutes.  In  the  fine  wlition  of  the  Florentine  Pandects 
by  Taurellus  (1553).  Cujas  detected  various  matters  which  needed 
emendation,  though  he  recognized  the  high  merit  of  the  work ; 
he  was  anxious  to  make  good  the  defects,  but  he  failed  to  obtain 
the  loan  of  the  jealously  guarded  raanusoripts.  He  maintained 
— and  his  view  is  shared  by  Savigny — that  amongst  the  existing 
manuscripts  of  the  Digest  several  arc  copies  of  earlier  manuscripts 
other  than  the  Florentine,  and  that  all  ought  to  be  collated  and 
examined  with  a  view  t<^  establishing  the  best  text  ?  and  in  con- 
formity with  this  opinion  he  effected  large  restorations,  especially 
ui  the  last  ten  la^v^  of  the  title  **  De  interdictis  et  relegatis  " '  %\  hich 
were  wanting  in  the  Florentine  manuscript.* 

Belation  of  Cujas  to  hie  Contemporaries. — Some  of  the  dis- 
tinguished pupils  and  contemporaries  of  Cujas  have  alreoily  been 
mentioned  above  ;  and  some  of  the  Romanists  and  other  jurists 
belonging  to  his  school  have  been  indicated.  To  the  latter 
may  be  added  the  German  legist  and  philologist,  Hubertus  Gi- 
phanius  (Giffen,  1634-1616).  and.  in  the  Netherlands.  Viglius 
Zuichemus  (1607-1577),  the  first  editor  of  the  paraphrase  of 
Theophilus.  In  some  quarters  the  methods  of  Cujas  met  with 
strong  opposition — for  it  is  to  be  remembered  that  the  Roman  law 
found  a  liardy  opponent  in  the  customary  law,  which  had  po\wr- 
ful  adherents  and  advocates.  The  old  maxim,  "coutume  passe 
droit "  (i.e.  Roman  law),  was  often  emphasized.  Indeed,  in  the 
imiversity  of  Paris  the  teaching  of  the  civil  law  had  by  ordinance 
boon  for  a  considerable  time  forbidden,  and.  as  we  have  seen, 
it  was  partially  revived  by  way  of  a  special  favour  to  Cujas. 
Among  his  notable  adversaries  were  his  own  countrjinen.  Douanm 
and  Doncau.  Dumoulin  and  Hotman.  The  vigorous  controversies 
Ihat  tw)k  place  show  the  novelty  of  Cujas'  doctrine  and  their 
hii^torical  significance. 


*  Obscnnt  xi.  c.  38. 
'  Ihid.,  i.  o.  1 ;  ii.  0.  1. 


'  Thid.,  viii.  c.  40. 

*  Opera,  vol.  x.,  p.  286. 
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Pran^ia  Douarcn  (Duarcnus).  a  pupil  of  Aloiati,  was  bom  in 
15**9  ami  died  in  1559  at  Bourgcs,  whtTe  he  had  been  a  professor, 
after  having  practised  at  the  bar  and  manifested  much  hostihty 
to  Cujae.  He  had  also  conflicts  witli  Baudouin  and  Baron. 
Like  hia  master  Alciati,  he  united  the  study  of  letters  to  that  of 
Iftw,  His  works,  the  chief  of  which  is  the  Commentary  on  the 
Digest,  are  written  in  an  elegant  classical  style,  and  wore  highly 
esteemed  by  his  great  rival.  He  attached  greater  importance, 
than  Cujas  did,  to  forensic  pnicticc :  his  poignant  criticism  of 
the  Bartolist«  and  their  methods  has  already  been  referred  to. 
He  was  among  the  first  to  purge  legal  science  from  the  barbarous 
importations  of  prcdeoeesors.  He  had  associated  himself  to 
Calvin,  and  his  De  sacna  minist&riis  breathes  a  spirit  of  religious 
liberty. 

Hugwes  DoncAu  (Donellus.  1527-1591).  a  pupil  of  the  preced- 
ing, was  first  a  professor  at  Bourgcs,  then,  on  account  of  his 
religious  opinions,  fled  from  France  in  disguise,  and  resided 
successively  at  Geneva,  Heidelberg,  Leyden,  and  finally  at  Alfdorf, 
where  he  died.  He  was  the  most  eminent  constructive  jurist 
of  the  century.  Unlike  Cujas,  he  did  not  inquire  into  the  historical 
inncction  of  laws,  and  search  out  what  the  Roman  jurisconsults 

id  legislators  meant  when  the  laws  were  first  propotmded  ;  for 
him  the  qnealion  was  the  actual  significance  of  the  texts,  and  what 
they  impUed  when  tliey  were  incorporated  into  the  compilation 
of  Justinian.  Thus  Doneau  was  more  strictly  a  lawyer,  whereas 
Cujas  was  also,  and  deUberately  so,  a  historian.  For  Doneau 
Roman  law  was  only  law,  a  constant  guide  in  civil  and  pohtical 
society  ;  for  Cujas  it  was  also  a  precious  fragment  of  antiquity. 
For  Doneau  it  was  to  bo  handled  systematical!}',  geometrically, 
aaa  finished  product;  for  Cujas  it  was  to  be  treated  comparatively, 
a0  a  changing  organism.  And  so  Doneau  presented  a  dogmatic 
treatise,  Cujas  produced  commentaries,  armotations,  purged  texts. 
Doneau  rehandled  the  subject-matter  of  this  or  that  title,  set  it 
forth  in  a  new  order,  and  bound  together  the  diverse  elements. 
He  systematically  advanced  definitions,  laid  down  principles,  and 
logically  deduced  conclusions.  In  this  syllogistic  procedure  he 
sometimes  resorted  to  the  dialectic  artifices  and  scholastic  dis- 
tinctions, and  was  particularly  fond  of  using  the  dilemma.  He 
was,  however,  a  humanist  and  not  a  Bartolist.  In  his  style, 
markedly  inferior  t-o  that  of  Cujas,  ho  preferred  simplicity  to 
elegance  ;  and  ho  condemned  that  excessive  conciseness  of  seme 
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jurists  which  was  often  productive  of  obscurity.  In  Gcrmany 
abovo  all  his  methodical  exposition  of  Roman  law.  the  Cmn- 
mentarii  iuris  civilis,  acquired  a  great  reputation,  and  became 
the  model  for  numerous  treatises  of  the  same  character. 

Francois  Hotman  (Hotomannus,  born  in  Paris,  1524,  died  in 
Basle,  1 590) ,  whose  father,  Pierre,  was  coiuicillor  in  the  Parlement 
of  Paris,  studied  law  in  Orleans,  then  praetise<l  at  the  bar,  and 
afterward«  leet\u-ed  in  Paris.  He  became  a  Protestant,  fled  to 
Swit/zrland.  taught  at  Lausanne,  then  (1556)  at  Strasburg, 
where  lie  found  Baudouin  exiled  also  for  religious  reasons.  He 
soon  acquired  a  great  reputation,  obtained  help  from  Germany 
for  his  French  co-religionists,  returnetl  to  his  countrj',  taught  at 
Valence  (1 563-6).  then  replaced  C^ija«  at  Bourges.  The  massacre 
of  St.  Rartholomew  finally  drove  him  (like  Doneau)  from  his 
country.  Henceforth  he  remained  in  Switzerland,  and  died  at 
Basle,  overwhelmed  with  sickness  and  misery,  but  to  the  last  full 
of  fortitude.  Hf^tman  applied  tn  the  study  of  law  not  so  much 
history  proper  as  archaeology  and  philosophy.^  He  was  mainly 
concerned  with  interpretation,  and  adduced  examples  from 
classical  authors.  He  made  no  attempt  at  generalization,  or  at 
constructing  a  systematic  treatise.  Apart  from  works  on  Roman 
jurispnidenee.  he  wTote  on  feudal  law,  and  on  the  public  law 
of  tVauce,  e.g.  De  iure  regni  Fraimae,  and  FraTico-Gallia;  in  the 
latter  of  whicli  lie  discussed  the  ancient  constitution  of  France, 
and  was  among  the  first  to  insist  on  the  idea  of  the  sovereignty 
of  nations.  In  his  Äntiiribofnian,  pubUshed  in  French  (1567).  he 
pleaded  for  unity  of  legislation  and  for  a  union  of  practice — 
which  had  been  to  some  extent  hindered  by  the  antagonism 
between  the  Bartolists  and  the  liumanists^ — with  the  historical 
and  synthetic  treatment  of  law.  He  sliowed  that  the  new  direc- 
tion taken  by  the  study  of  Roman  law  must  result  in  the  revision 
of  French  national  law.  He  di'manded  a  code,  which  was  to 
embody  the  most  valuable  portions  of  the  Roman  jiu-ispnidenoe, 
and  whatever  was  foimd  good  in  other  sources ;  and  he  insisted 
on  the  claims  of  the  vernacular  language  as  a  medium  for  legal 
publication.  Unlike  Cujas,  he  was  not  an  ardent  worshipper 
of  the  ancient  legal  sjT^tem  ;  he  even  doubted  if  \is  study  in 
France  would  be  productive  of  good. 

Francois  Baudouin  (Balduinus,  born  at  Arras.  1520,  died  1573), 

*  CJ.  hJH  lnjititution^$  dialecHcae  ex  foniibuJt  philosoj}horum. 
'  AniUrifjonian,  c.  xv. 
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after  studying  at  Tx)uvain,  became  secretary  to  Douraoulin, 
gave  a  free  course  of  lectures  in  Paris  (1546),  and  then  was 
professor  Rucccvsaivcly  at  Bourgea.  Strasburg,  Heidelberg.  PariH, 
Angers.  He  wa«  a  friend  of  Calvin  and  Bucer  ;  but  he  does  not 
seem  to  have  definitely  embraced  Protestantism.  He  practised 
C-atholicism  in  France.  Ltitheranisni  in  German}',  and  Calvinism 
in  Switzerland,  and  finaUy  retracted  liis  heterodox  opinions. 
Just  as  Cujas  refused  to  defend  the  conduct  of  the  leaguers,  so 
Baudouin  refuse<l  to  justify  the  French  Court  for  the  massacre 
of  St.  Bartholomew.  Like  Cujas,  he  was  for  tolerance  and  indi- 
vidual liberty  of  conscience  as  against  outward  form  and  B\*nd)ol, 
and  repudiated  extreme  violence  and  schism.  He  belongs  to 
the  historical  school  of  law,  and  emphasized  the  importance  of 
history  as  vigorously  as  Cujas  did  :  jurisprudence,  he  said,  is 
blind  without  history  ("Sine  historia  coeoam  esse  iurispruden- 
tiam  ").  Unlike  Cujas,  however,  he  often  concerned  himself 
with  historical  disquisition  as  an  end,  and  not  as  ancillary  to  the 
development  of  legal  doctrine.  Thus,  he  usually  chose  such 
subject«  as  lent  themselves  best  to  historical  treatment.  Ho 
tried  ix)  trace  the  orgin  of  Roman  law.  In  his  account  of  the 
Twelve  Tahitis  he  constantly  asked  himself  why  the  provisions 
were  conceived  in  this  sense  rather  than  in  that.  When  he  took 
up  the  Novels  of  Justinian  it  was  only  to  discuss  the  modifications 
therein  introduced  by  the  legislator,  and  how  these  were  de- 
manded by  the  changing  circumstances  of  the  time.^ 

Charles  Dumoubn  (bom  in  Paris.  1500,  died  there  1566^  studied 
]mw  at  Orleans  and  Poitiers,  then  went  to  the  bar  in  Paris,  but 
wfte  not  successful.  He  embraced  Calvinism  ;  and  owing  to  civil 
dissejisions  w^as  obliged  to  leave  Paris,  and  then  taught  law  at 
Strasburg  and  Besangon.  He  returned  to  his  native  town  in 
1557.  Likcmostof  the  jurists,  he  proved  him.self  an  able  religious 
controversialist.  He  published  violent  treatises  against  papal 
authority.  He  appealed  to  jurisprudence  as  a  palliation  in  the 
incessant  theological  and  poHtical  disputes  of  the  time.  He 
insisted  on  a  combination  of  law  with  public  affairs  and  forensic 
practice.  He  had  a  leaning  towards  the  Bartolist  methods,  and 
seems  to  have  had  some  esteem  for  Forcadel,  the  inept  rival  of 
Cujas  and  facetious  adorer  of  Bartolus.    Besides  his  notable 

*  Cf,  his  Scaevola  seu  luriftprudfntia  Mucinnn  ;  De  instthUione  hiKiariae 
»nil'rrmlis  tl  ehis  cvtn  iurispAtdeniia  coninnctionCt  oto.     (Theso  anti  otljcra 
to  l>o  found  in  tho  collection  of  Hcinecoius,  Itiri/tpnidentin  romana  H 
iOttica.  rol.  i.,  Leydeo,  1738.) 
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work  on  the  customary  law  of  Paris,  he  wrote  on  feudal  law 
(Defeiidis)  and  on  otiier  subject«.  His  works  show  ample  learning 
and  dialectic  subtlety,  but  are  written  in  a  difficult  and  unpleasant 
style.  He  brought  together  and  investigated  a  large  Iiod}'  of 
French  customs  and  usages,  indicated  a  basis  for  more  unified 
and  coasistent  French  legislation,  and  declared  himself  an  enemy 
of  feudalism.  He  did  for  French  law  what  Cuja«  did  for  Roman 
law.  In  his  commentary  on  the  custom  of  Paris,  he  disengaged 
the  fundamental  principles  of  French  law  ;  and  by  his  systema- 
tization  <*(  the  customarv  law  he  in  a  large  measure  prepared 
the  way  for  the  work  of  Pothier  and  for  the  Civil  Code.  Some  of 
his  contemporaries  called  him  the  prince  of  jurisconsnilts.  to 
which  he  all  too  readily  subscribed  ;  it  was  his  proud  boast  that 
he  \'ielded  to  no  one  and  could  l)e  taught  by  no  one. 

In  the  pf>Iemical  discussions  in  which  Cujas  and  the  foregoing 
jurists  were  involved,  a  good  deal  of  bitterness,  invective,  satire, 
gross  insult  was  imported.  "Les  grands  jurisconsultes  de  cette 
<^poque,"  fla>T*  M.  Brissaud,  "s'injuriaient  k  la  fa^on  des  h^ros 
d'H4:»möro."  ^  In  this  age  personal  abuse  accompanie<.l,  and 
often  replaced,  argimient.  Thus  Hotman,  in  his  attack  on  Cujas, 
reproachetl  him  for  returning  to  Catholicism  after  having  joined 
tlie  refornierH,  said  that  he  wonld  blot  out  from  all  his  books 
the  name  of  tlie  apostate,  and  caluraniously  described  him  as 
'*  temiilentus,"  ''  lutulentua,"  ''  turbulentus  "  (drmik.  dirty, 
turbulent).  He  was  even  more  severe  with  Baudouin.  Similarly 
Doneau  made  use  of  ridiculous  vituperation  and  false  charges. 
Lesser  men  like  Fournier  and  Jean  Rolx^rt,  professor  at  Orleans, 
likewise  wrote  insultingly  of  Cujas'  pers*ui,  and  made  captions 
and  malignant  attacks  on  his  method  and  doctrinee.  On  the 
othcT  hand.  Cujas  di<l  noi  disdain  to  reply — and  with  no  great 
mtKleration — to  such  pamphleteering  abuse,  and  even  descends 
t^  making  trivial  anagrams^  from  the  names  of  opponents  un- 
worthy of  his  steel.  But  in  all  these  conflicts  he  was  rarely  the 
aggressor.  He  appears  to  have  been  extremely  sensitive  to 
criticism,  and  never  forgave  Merille  for  compiling  a  list  of  his 
inoonsistent  statements.  (It  were  a  miracle  indeed  to  find  none 
in  work — and  mostly  pioneer  work — covering  such  an  immense 
ground,  and  necessarily  demanding  self-correction  in  the  Ught  of 
subsequent  conclusions.) 

^  Op.  cit.,  i.,  p.  354. 

*  Cf.  Observat.,  ix.  o.  37  ;  »Wd-,  xv.-xvii,  poasim;  Notaki  Antonii  Mereaktri». 
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Hesiüt  of  his  Work.  Oonolusion. — Both  in  his  lifetime  find 
after  his  death  C!ujas  was  esteemed  abroEid  as  much  as  in  hiB  o^vn 
country.  It  is  related  that  the  professors  in  Qermany  were 
accustomed  to  raise  their  hat^  when  they  mentioned  his  name.^ 
Lo  Contc  (Contius),  one  of  the  most  leAmcd  of  his  contemporaries, 
described  him  as  "vir  doctinsimiw  et  iurisconsultorum  nostri 
temporis  princeps  "  ;*  and  it  was  said  that  he  was  the  man  bom 
to  restore  jurisprudence  to  its  ancient  dignity  ("vir  iurispru- 
dentiae  in  antiquam  dignitatem  restltuendae  natus  ")-  Pasquier. 
referring  txi  the  different  schtMils  of  jurisprudence,  mentions 
the  last  as  that  of  the  humanists,  and  awards  the  palm  to 
Cujas,  who.  he  says,  never  had  and  perhaps  never  will  have 
his  equal .^ 

Posterity  has  justified  the  work  of  Cuja«.  the  great  humanist 
jurisconsult,  and  the  greatest  of  his  time,  as  against  feu<lal  tradi- 
tions, scholastic  procedure,  and  the  practice  of  accumulating 
opiniona.    He  showed  how  it  was  possible  to  transform  the  in- 
discriminate and  irrational  treatment  of  Roman  law  into  a  sound 
investigation,   by  which   a    veritable  science  of  jurisprudence 
might  be  established.    Literature,  history,  and  philology  were 
henceforth   to  be  brought  into  the  service  of  legal  research. 
Scholars  as  well  as  practitioners  interested  ihcmRclves  in  Roman 
law.  which  came  t<*  be  recognized  as  an  instrument  of  general 
culture,  as  well  as  a  rich  pasture  for  the  practical  needs  of  the 
advocate  and  the  legislator.    The  work  of  the  jurist  was  regarded 
by  Cujas  not  as  a  thing  apart,  but  an  a  part  of  the  life  and  well- 
being  of  the  community.    With  regard  to  the  restoration  of  texts 
and  the  interpretative  ex])osition  thereof,  the  works  of  Cujas 
proved  a  fruitful  field  for  the  unsparing  gleanings  of  successors. 
The  editions  of  the  Corpus  Iuris  Civilis  by  Charondas  (1575), 
Paoius  (1580),  and  Godefroy  (1583)  were  greatly  indebted  to 
Cujas  for  textual  improvement«,  as  well  as  for  exegetical  annota- 
tioa«?.    Godefroy*s  edition  had  authoritative  force  in  the  courts 
throughout  tlie  seventeenth  and  eighteenth  centuries  ;  and  the 
parlements  were  frequently  guided  in  their  decisions  by  the 
opinions  and  results  of  Cujas.    Even  much  earlier,  according  to 
J.  A.  de  Thou,  the  distinguished  historian  of  the  time,  he  was 
frequently  referred  t^  in  the  tribunals  and  at  the  bar  as  "le 

*  Cf.  Pasquior,  Recherch^s  de  la  France,  vii.  8  ;  ix.  29. 

2  See  Iho  preface  to  hi.s  edition  of  the  Corpus  Ivrin  Ciiniis. 

*  Op.  cit,  ix.  39 :  ** .  .  .  Je  donno  lo  prpmicr  lieu  K  noslre  Ouja».  qui  n'oiit, 
aelon  men  jugement,  n'a  ot  n'aura  jamais  par  aveature  hou  pareiL" 
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jurisconsulte."^  Towards  the  end  of  the  eighteenth  century  the 
judicial  practice  of  the  "  paj's  de  droit  6crit "  was  profoundly 
influenced  by  his  work ;  and  Pothier  accepted  him  as  a  guide 
in  his  Pandectae  Justinianae,  and  in  those  parts  of  his  treatises  on 
contracts  relating  to  Roman  law.  And  so  the  work  of  Cujas 
served  as  an  authoritative  appeal  and  powerful  inspiration  to 
successive  ages,  until  it  was  in  a  large  measure  Anally  embodied 
in  the  French  Civil  Code,  which  has  still  more  assiwed  it  perennial 
vitality. 

>  Hialoire,  liv.  99,  an.  1590. 
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It  liaö  too  long  boen  the  custom  to  consider  Grotius  ua  the  father 
of  uiodürn  iateroational  law,"  a**  a  reöplendont  iutniiiaiy  in  a 
seßmiiigly  dark  ago,  and  accompanied,  at  a  distAnce,  by  cortaiu 
minor  satellites  barely  worthy  of  lacution.  The  influence  of 
Grotius  has  uudoubtcHily  been  grwit  ;  but  it  is  iiäiially  foi'gotten 
that  the  way  was  prepared  for  him  by  others,  and  noUibly  by 
GentUis.  Tlie  acliievemunt  of  tlie  DuU*h  jurist  couhi  nnt  posöiLly 
have  been  what  it  was  in  the  absenc<.t  of  the  forcible,  reasoned, 
and  —  compaiutivoly  speaking  —  piuneer  work  of  the  Italian 
lawyer,  A  study  of  the  work  of  Gentilis — and  to  appreciate  it 
duly,  it  mu^t  ever  be  borne  in  tuind  that  he  was  Grotiuü'  pn^dc- 
cessor — will  show  what  a  high  place  he  takes  in  the  history  of 
modern  international  law,  antl  particularly  in  regard  to  ita 
development  on  the  positive  side  ;  and  it  will  be  seen  that  because 
of  the  greater  affinity  between  his  point  of  view  and  that  of 
modern  States  he  is,  in  that  respect,  more  truly  than  is  Grotius, 
the  pmgenitor  of  the  existing  law  of  nations. 

läfe. — ^Albericus  Gentihs  (iUberico  or  Alberigo  Gentih)  was 
born  on  January  14,  1352,  at  San  Ginesio,  a  small  town  in  the 
mark  of  Ancona.  It  is  commonly  held  that  he  wus  the  eldest 
of  seven,  though  some  reports  state  that  he  was  the  socoml  son. 
His  father,  Matthaeus  (Matteo),  was  a  physician.  After  receiving 
a  thorough  home  education,  Albericus  was  sent  to  the  University 
of  Perugia,  then  one  of  tlie  most  famous  in  Italy,  and  particularly 
noteworthy  as  a  school  of  law,  whoro  distinguLshed  men  like 

*  Tho  available  bibliogmphjoal  matfirialn  are  givon  by  Professor  Hollanti  in 
hifi  urtiub  uu  UoiUilis  in  iKu  rc-uout  uditioii  uf  lliu  ÜHcyciopcedia  BrUannica  ; 
and  by  iL  Nozard  in  Les  Fominte^tra  du  droit  inhrnational  (PiJiriii.  1Ü0-4). 

'  In  tho  rcMxtntly  pubÜHhud  work.  The  Intcnuitioiud  Ltiw  and  Cu/ttom  of 
Ancient  Ortece  and  Home,  2  vols.  (MaciuilUm  and  Cu,),  Uio  pn.wut  >mtor  has 
shown  that  mijdeni  interuatiomit  Uvw  is  by  no  inouiui  a  creation,  but  p;irlly 
a  Tostomtiun,  purity  a  continuation  of  ancient  iiiätilutionä  and  oumoui». 
Indeed,  Gtiatilib  and  GrotiuH  und  all  the  early  writvm  on  tho  law  of  nAtioiia 
oonstaatly  appeal  to  tho  clai$stiDal  times  for  authority,  for  nik^,  for  praolioe*«, 
for  analogif»,  lor  all  kindä  of  iUustration^i. 
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Baiduti  aad  Bartoiuä  had  been  professors.  Soou  after  reaching 
his  twentieth  year  he  graduated  as  l>octor  of  Civil  Law.  For  some 
time  afterwards  he  held  the  ufiice  of  "  proctor  "  or  judge  at 
Ascoli ;  then  took  up  the  work  of  advocacy  in  his  native  town, 
and  was  often  consulted  in  matters  relating  to  Its  municipal 
statutes  and  institutions. 

iUa  father  having  embraced  Protestantism,  he  was  obliged» 
through  the  oppressive  exertions  of  the  Inquisition,  to  leave  home, 
and,  together  with  Alberieus,  he  proceeded  to  Laybach  in  Car- 
nioLa.  There  they  wore  soon  joined  by  the  youngest  sou,  whom 
Albericus  took  to  Tübingen.  The  latter  then  went  to  Heidel- 
berg, and  some  months  after  came  to  England  (August,  1680). 
Here  he  was  welcomed  by  a  group  of  Italian  Protestant  refugees, 
amongst  whom  were  men  like  Coniio,  a  theological  writer,  Bor- 
garueci,  ph^^ician  to  the  Ekirl  of  Leicester,  and  CastigUone, 
Italian  tutor  to  E^hzabeth.  Through  this  circle  Albericus  soon 
became  acquainted  with  Sir  Philip  Sidney,  Leicester,  then  Chan- 
cellor of  Oxford  University,  Robert  Dudley',  Vice-ChanceUor,  and 
Tubio  Mathew.  In  January,  1581,  he  was  admitted,  through  the 
Earls  letters  of  commendation,  into  the  university  as  Doctor  of 
Civil  Law,  and  a  httle  later  was  appointed  reader.  He  was 
d^ligiited  with  his  work,  and  expressed  great  admiration  and 
enthusiasm  for  Oxford — ^for  ite  studious  colleges  as  well  as  for 
its  beautiful  situation.^  Li  the  meantime  his  fame  as  a 
civihan  spread  rapidly  through  Ida  loctm'es,  disputations,  and 
writings. 

In  158-4  the  Eoglish  Uovernmcnt  consulted  Grentilis,  together 
with  Jean  Hotomau  {who  had  been  received  into  the  Univci*sity 
at  the  same  time  as  the  former),  on  the  Mondoaa  atifair ;  and  in 
bpite  of  deep  feeling  aroused  by  the  treacherous  conduct  of  the 
Sx»anish  ambassador,  the  opinion  of  GentilLs  was  followed.^  The 
next  year  he  developed  the  doctrine  of  the  rights  and  duties  of 
ambassadors,  first  in  a  University  disputatio,  then  in  a  published 
work,  Dt  legaiionibua,  dedicated  to  Sil'  P.  Sidney.^    In  1586,  by 

^  Cf.  the  prefaco  to  iui  Dialogi  JSejc,  whioh  was  dedicated  to  Leioostor ; 

*'  Qui  Oxoniam  noiint  ot  ii  norint  neoosae  est  ut  moouiu  agatur  (^ui  Oxuuiao 
vivo,  iu  ca  aclLioet  üivitAto  quae,  silusamooiiitAto  felioiääimaiua.gnilioeulidtsiiui£ 
■tudiosoriuu  coUogiii«,  proouldubio  auguüliBsima  in  toto  orbe. 

'  Öoe  infrut  on  AmbLadodors. 

3  Wheaton,  HUtori/  of  tht  Law  of  NalioM,  pp.  232-233  CioUowiua  Ward), 
atutv»  Ihut  tUe  famou»  cujmuliatiüu  took  pUicü  ihü  year  uftvr  thu  puolioatton 
of  the  De  iegaiiombus.  This  ia  not  correct.  Besides,  Whoatoa  appears  to 
Havo  nuRunderBtood  tho  purport  of  Geutiiifl'  opiaion  on  the  question. 


Digitized  by 


Google 


ALBERlcrs   0£NTlLlS 


111 


the  influence  of  Walsingham,  Albericus  accompanieil  Horatio 
Pallavicino,  who  wat*  dcöpatched  on  an  ombaBßy  to  the  Elector 
of  Saxony  ;  and  on  his  return  to  Oxford  the  next  year  he  was 
appointed  to  the  Regiu8  Professorship  of  Civil  Law. 

Various  publications  were  issued  by  him  on  a  large  number  of 
questioHB  of  the  day  ;  besides  treatises  on  civil  law  and  on  ancient 
war  practices,  there  were  the  more  famous  Prima  comviefiialiu  de 
iure  belli,  published  in  London,  1588,  the  second  and  third  part« 
1589.  The  three  books  were  issued  together  in  1598  at  Hanau 
'as  a  practically  new  work,  De  iure  belli  libri  ires.  Notwithstand- 
ing his  academic  and  hterary  activities,  he  became  a  member  of 
Gray's  Imi,  August.  1600,  and  found  time  for  forensic  engage- 
ments. \xi  1605  he  was  appointed,  with  King  James's  permis- 
sion, advocate  to  tlie  Spanish  embassy  ;  and  in  that  capacity 
appeared  on  behalf  of  the  King  of  Spain  before  the  English 
oiu-t  of  Admiralty  which  tried  certain  prize  cases  tluit  luid 
arisen  in  the  war  between  Spain  and  the  Netherlands.  (The 
notf's  of  the  cases  in  which  he  took  part  were  published  after  his 
death  under  the  title  of  Advocationis  Hispiinicae  lihri  duo, 
Hanoviao,  1613.)  Grontilis  died  in  London  on  Jime  19,  1608, 
and  was  buried  in  St.  Helen's  Chiu-ch,  Bishopsgate. 

The  importiiuco  of  his  writings,  and  the  great  services  ho 
rendered  to  international  law,  have  only  recently  been  fully 
realized.  For  a  long  time  writers  had  looked  to  Grotius  as  tlie 
founder  of  the  modern  law  of  nations,  and  had  neglected  to  take 
account  of  his  forerunners.  But  the  great  work  of  Gc^ntilis  was 
bound  to  be  sooner  or  later  recognized.  It  may  be  said  that  his 
resuscitation  was  due  to  men  Uko  Emcrico  Ainari,  W.  A.  Roiger 
of  Groningen,  Mancini,  and  most  of  all  to  Professor  Holland.  In 
November,  1874,  Professor  Holland  delivered  an  inaugiu-al  lecture 
on  the  life  and  writings  of  Albericus  Gentilis,  whose  contribution 
to  international  law  was  pointed  out  and  whoso  claims  were  duly 
emphasized.  A  published  copy  of  this  lecture  came  to  the  notice 
of  Professor  Mancmi  of  Rome  ;  and  in  March,  1875,  an  influential 
Italian  committee  was  formed  under  the  chairmanship  of  Mancinl 
and  the  honorary  presidency  of  Prince  Humbert.  In  the  follow- 
ing September  it  issued  a  manifeato,  whicli  spoke  of  Gentilis  as 
"  the  prophet  of  God.  the  inspired  apostle  of  peace,"  as  an  Ulus- 
^trious  advocate  of  liberty  of  conscience,  as  an  initiator  of  a  new 
►och.  Festivities  were  in  many  quarters  held  in  his  honour. 
But  the  movement  was  not  without  opposition.    On  the  one 
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hand,  in  Italy  tho  ultra-Cathulic  preus  cuiideiiuitd  tliü  "  iiiipiüUH  '* 
project  to  do  honour  to  an  ''  apostate  "  and  an  *'  enemy  of  tho 
Church."  On  the  uthor  hand,  hi  Holland  tlie  woi*shipj>erK  of 
Grutiuj>  luanifoöted  overmuch  anxiety  a^  to  tho  threatened 
supremacy  of  their  countryman,  and  oven  accused  Professor  Asser 
of  treachery  to  hia  country  for  identifying  himself  witli  the  Italian 
movement — tho  outcome  of  which  was  the  unveiling  in  1886  of  a 
statue  of  Grotius  at  Delft.  It  was  not  till  1908,  the  tercentenary 
of  tho  lioath  of  Albericus,  that  the  Italian  authorities  succectlecl 
in  erecting  a  monument  to  him  in  his  native  town.  In  England, 
a  committee  under  the  honorary  presidency  of  Pmice  Lcoj)old 
sot  up,  in  1877,  a  memorial  to  the  Italian  jurist  in  yt.  Helen's 
Church,  and — what  was  of  mon?  practical  importance — causi?<l  a 
new  edition  of  his  greatest  work,  the  De  tttre  bdli,  to  bo  published 
under  the  editorship  of  Professor  Holland. 

Works. — Tho  works  of  Gentilis  show  a  very  wide  range  of 
subject«  ;  and,  apart  from  a  quantity  of  existing  manuscript«  and 
some  wi-itings  no  longer  extant,  they  comprise  some  thirty  publi- 
cations.^ liis  attention  was  constantly  occupied  with  the  various 
legal,  poUtical,  and  moral  controversies  of  the  time,  including 
questions  relative  to  the  law  of  nations,  tho  union  of  England 
and  Scotland,  the  limit«  of  sovereign  power,  the  apphcation  of 
certain  old  rules  of  civil  and  canon  law  and  the  conüict8  thereof, 
the  problem  of  remarriage,  the  legal  and  moral  position  of  stage 
plays,  the  justifiableness  of  lying,  etc.  Of  all  his  works  those  of 
most  lasting  importance  are  the  three  dealing  with  matters  of 
intornationallaw — namely,  ti.i-standforemoötZ>eitt/'e&t'//i,secondly 
De  U'gallonibtis,  and  Advocatio  Hispanica.  These  tln^e  works 
deal  more  or  less  systematically  with  the  piincipal  portions  tf 
the  entire  subject,  and,  on  the  one  hund,  contain  vigorous  argu- 
ments on  new  and  doubtful  questions,  on  the  other,  empha^^ize 
previously  established  rules  which  from  time  to  time  had  been 
broken.  Gontilis  is  far  from  attempting  the  detailed  elabt^ration 
of  a  complete  code  ;  but  in  each  of  his  contributions  to  the  subject 
he  has  made  liis  mark.^ 

The  Dt  iure  belli  probably  owes  ita  origin  to  a  series  of  in- 

■  Fora  dutiiilod  liül  of  bis  wriiiDgiii ao&  Alterico  OrMilü  by  Trüfe^j^or  tlollaiid 
— a  rrpriiit  of  the  inaugural  lecture  of  1875 — in  Stufiiei  in  international  Imw 
{Oxfom,  1808) ;  Aud  tho  tfauio  writer's  artiolo  iu  tho  Kncydoptnlia  Britannica, 
oa  alroady  inoiUioiuHl. 

'  The  oditioivi  n-ft-m^d  to  in  tho  pn^mat  esaiiy  are  Dc  iure  Imüi  (yd.  Hol- 
land) ;  Dt  leqiiiiotiibua  (Lundiiu,  lOHö);  Advocatio  Hi^panica  (KjiniiVLKj  13). 
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angural  "diaputationee,"  though  the  work  betraya  few  signs  c»f 
the  usual  character  of  academic  disputations.  The  Rubject  of 
the  Iftw  of  wur  is  at  once  liberated  fnim  the  nrcTuiif.  i)oint  of  view 
wliich  confounded  it  with  the  regulations  of  military  discipline, 
and  is  definitively  placed  on  firm  foundations,  supported  b}''  legal 
well  a,s  moral  sanctions.     It  is  diviilcd  into  tlire^i  part*».  Book  I. 

Isj  witli  war  in  general — who  may  make  it,  and  what  motives 
or  causes  justify  it.  Book  II.  lays  down  the  lawfid  mode  of 
nducting  belligerent  operations — declanition,  act«  pennittod 
ffjrbiddeo  after  open  hostilities  have  conxraenced,  use  of  spies, 
poison,  and  stratagems,  treatment  of  the  person  of  the  enemy 
(non-combatants,  prisoners,  hostage.*),  and  of  the  different  kinds 
of  enemy  property,  pact«  and  truces  of  thcrommandcrs.  Book  III. 
dijcusses  the  conclusion  of  war,  rights  of  occupation,  and  of  tlu* 
victor  as  to  the  persons  and  property  of  the  conquenMl,  establbih- 
ment  of  peace.  Thus  the  question  which  the  De  iure  belli  umlci- 
takes  to  answer  is  :  Under  what  circumstances  is  war  justly  under- 
taken, conducted,  and  terminated  ? 

The  De  legtUutnihuA  present«  perhaps  less  a  development  of 
principles  of  the  law  relating  to  ambassadors  than  an  historical 
account  of  legations.  It  is  similarly  divided  into  three  books — 
the  first  dealing  with  the  historical  origin  of  different  kinds  of 
embassies,  the  ceremonies  and  solemnities  of  the  Roman  fetial 
envoys,  the  place,  time,  and  mode  of  reception  of  foreign  ambas- 
sadors coming  to  Rome  and  the  rnmyim  bcht/nvinl  upon  them ; 
the  second  book  with  tlie  privileges  and  inmiunities  of  accredited 
envoys  generally  ;  and  the  third  with  the  qualifications  which  an 
ambassador  ought  to  possess. 

The  AdvoctUw  Hispanica  Ls,  as  has  alreitdy  been  pointed  out,  a 
collection  of  interesting  notes  on  cases  in  which  the  author  was 
engaged  as  counsel  for  S])ain  against  the  Netherlanrlw.  In  the 
war  between  these  two  countries  the  latter  hatl  claimed  the  right 
to  capture  Spanish  prizes  in  English  waters.  Besides  the  appeal 
to  historic  precedents  and  the  application  of  rules  of  Roman 
jurisprudence,  there  is  a  precise  and  vigorous  statement  of  the 
doctrine  of  territorial  soverc^ignty  (including  exclusive  jui-isdiction 
in  adjacent  seas)  as  the  fun^liiracntal  principle  underlying  the 
mutual  rights  and  obligations  of  belligerents  and  neutrals.  In 
reference  to  this  great  question  GJentilis  makes  a  decided  advance, 
and  wo  find  that  his  conclasions  forestall,  for  the  most  part, 
those  of  modern  international  law. 
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These  works  are,  on  the  whole,  written  in  a  style  characterized 
by  energy,  directness,  and  clearness ;  though  at  time-s,  indeed, 
passages  are  found  which  betray  a  certain  scholastic  pednntrv, 
with  the  usually  accompanying  faults  of  prolixity  and  ambiguity. 
Gentilis  does  not,  it  is  true,  write  Latin  with  the  facility  and 
classical  grace  of  an  Erasmus,  or  some  of  the  other  practised 
Oiceronians  of  the  time  ;  but  in  comparison  witli  most  of  his  con- 
temporaries, especially  those  who  wrote  juristic  or  tJteological 
treatises,  ho  la  at  advantage  through  his  ease,  vivacity,  variety, 
conversational  t^^ne.  freedom  fiom  elaborate  rhetorical  flourishes. 
Moreover,  bv  virtue  of  his  shrewd  humour  and  his  concentration 
on  the  imrticular  matter  before  him,  )iLs  style  is  invariably  saved 
from  tlryness  ami  tcdicuis  im-k^viincies. 

Position  and  Hethod. — ^Wliat  position  does  GJentilLs  occupy  in 
the  history  of  internationni  law.  what  is  his  point  of  view,  and 
what  is  his  method  <*i  doKiling  with  the  subject  ?  Gentilis  is  the 
first  great  writer  of  modern  international  law,  the  first  clearly  to 
ilcfirie  its  subject-matter,  and  to  treat  it  in  the  way  which  is 
fuudaiiKnitnlly  in  harmony  with  the  conception  and  practice  of 
our  own  time.^  For  this  reason  it  may  justifiably  be  claimed 
that — as  the  precursor  of  Grotius.  and  as  the  one  who  sul>- 
stantially  prepared  the  way  for  liirn  wnA.  greatly  influenced  his 
anil  all  succeeding  work — Gentilis  is  the  real  *' father"  of  the 
raodprn  law  of  nations  (that  is,  if  it  is  at  all  proper  to  confer  such 
a  title  on  any  particular  jurist).'^  Amongst  the  pre-Grotians  he 
is  the  illustrious  roprcsont^itive  of  the  historical  school ;  his  in- 
sistence on  the  pDsitive  aspect  of  international  law  is  almost  as 
emphatic  as  in  the  work  of  Bynkershock.^  On  Zonche.**  the 
earliest  English  exponent  of  the  same  general  view,  the  Italian 
writer's  influence  was  unmistakable.  Notwithstanding  various 
shortcMimings — ^indeed,  inevitable  at  the  time  ho  wrote — the  entire 
work  of  Gentilis  is  manifestly  superior  to  all  )>revious  produc- 
tioos,  such  as,  for  example,  tliose  of  Ayala,  Victoria.  Soto,  Belli, 


'  Of.  D.  H.  1#.  von  Omp'.odii,  Liieratur  de^  grsttmmitn  gouvhi  natürlichen  als 
poaiHven  Vnlkarechts  (R-KensburK.  178.=»).  §  49.  p.  I«8  :  '*  Dieser  ist  dor  erptc 
Gotohrtc,  der  sich  einige  wnlire  Vcrdiensto  um  die  Volkorrcclitswissonficliaft 
erworbfii  hal  , . .  der  solclio  alhoineit  CTt'iioiiBtaiid  dt>s  ViilkL'rrrcht»  ii  Winndclt*».'* 

'  Cf.  Lainpmdi.  Dd  romrwrn'o  dr.i jxtpi)li  nfutrali,  in  tlu-  pn-fivoo  ;  C.  von 
Kiiltonbum,  Die  Vorliujrr  deg  Ilvgo  Orotin^  (UMpzig.  1848).  jj,  228  :  "  Er  ist 
dün-rstc  wichtigere  Autor  des  modorneii  VöiktTnichtö  und  in  ciit^stT  IBosiobung 
aU  der  eigentlioho  und  unniittollxire  VorlHuicr  dt>s  Grotiua  zu  betrachten. 
Ja  ich  lialte  itm  für  die  unniittclban'  GnindU|rc  dns  Grotius." 

^  Soo  tho  present  writer's*  article  on  BynkerNh<X'k,  infra. 

*  Soo  tho  pnucuit  writ<?r'.s  arliole  on  ^Sonoho,  infra. 


Digitized  by 


ALBERICUS  OENTILIS 


115 


I 


* 


or  Suarez.  who  either  confused  civil  law  with  rules  regulating 
internatioual  relations  or  failed  to  grasp  the  difference  between 
philosophical  or  theological  principles  and  juridical  rules,  or, 
again,  confounded  the  rules  of  interstatal  war  witli  the  municipal 
prescriptions  of  military  discipline/  or  identified  the  "societas 
gentium "  witli  an  t^xclasive  Christian  (commonwealth.  The 
theological  basis  of  the  whole  subject,  which  was  generally 
affirmed  or  assumed  by  his  predecessors,  was  once  and  for  all 
U'l  lormincd.  The  dogmatic  procedure  of  tho  theologians  was 
umeaervedly  impugne«! ;  they  were  roundly  mlvised  not  to 
meddle  \Wth  matters  which  did  not  concern  them,  *'8ilete  theo- 
logi  in  munere  alieno."^  Similarly,  the  a  priori  methods  of  the 
philosophers  were  rejected.  The  abetract  principles  and  mcta- 
ph^-sical  assumptions  associated  witli  the  investigations  into  tho 
intrinsic  nature  of  God,  mankiiifl,  arul  the  State  he  disrcgartled 
as  necessarily  leading  to  the  estahlinhment  of  an  ideal  syntem 
which  could  not  meet  the  demands  nor  guide  the  growth  of  an 
actual  society  of  nations  which  possesses  an  essentially  organic 
and  dynamic  character.  Wliut  Bacnn  insisted  on  as  tlio  true 
method  of  science,  (Jentilis  had  alreadj'^  maintained  to  be  the 
method  of  international  law  :  tho  examination  of  actual  pheno- 
mena, of  concrete  facts,  and  then  by  a  process  of  induction  the 
inferring  therefrom  of  general  rules,  which,  however,  are  still 
subject  to  subsequent  modification  or  even  cancellation,  in 
accordance  with  ncwl}^  discovered  facts. 

The  apprehension  of  the  various  issues  arising  out  of  thiw  con- 
ception was  facilitated  by  his  restricting  the  field  of  juristic 
inquiry,  and  eliminating  such  matters  as  were  nctt  clearly  ger- 
mane thereto.  In  contradistinction  to  the  "HumnniHts,"  the 
*' Alciatists,"  a  school  foundetl  by  Aleiati,^  and  inclmling  men 
like  Cnjas  and  Hf»tman.  AlUoricns  associated  himself  to  the  old 
school  of  civilians,  the  "Bartolists,"*  who  confined  themeelves 
more  t^^  the  suhj(M^t-mattcr  of  jurisprudence  proper,  and  devrttod 
tliemselve^  but  little  to  the  assimilation  of  classical  culture  and 

'  Cf.  tho  early  but  iiiÜu«n1ial  oxamplo  of  Isidore  of  Sovillo  (beginninfc  of 
sovonth  contun*).  who.  after  cniimorating  tho  various  mibjcct»  comprised  in 
ius  gentium,  udiiiits  a  further  division,  ?h.v  milHarc,  iiioludin^  a  Inr^c  variety 
uf  huterogerioouriinatttirs. BUchfiHthf  mudo  of  coinuiciimnu  hostilitifH,  brcaelioa 
of  militury  discipline,  doHorfion,  inilitar3''  dignitios  nnd  award«,  Ethurin^  uf 
booty,  etc.  {Origintim  jiim  Eiynxologiarum  lib.  v.,  espociully  Book  V.,  cc.  4-7). 
We  see  horc  ooiuidonible  borrowiugn  from  Ulpian. 

3  De  wt  btUi,  I.  12. 

3  See  the  ppoaont  writer's  nrtielo  on  Aloiati,  9Ufra. 

*  On  Bartolua  and  bi^  Bobvol,  see  9H-pra, 
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wide  literary  learning.  To  the  rebuke  of  Cujas  that  the  Bar- 
toliste,  tlirough  neglecting  the  "humanitieö,''  were  fuolinh  and 
Bhameless  babblers  and  a  sordid  crew — "  blaterone^,  insipientcs, 
iraprobi,  avari  " — Gentilib  retorted  that  the  pretentious  Alciatisl« 
Imrdly  deserve<l  the  name  of  juristg  at  all,  and  that  juristfi  might 
manage  well  enough  without  giving  tiiemselves  to  Greek  and 
Latin  letters.^  Nevertheless,  Albericus,  tliough  not  possessing 
the  great  erudition  of  Grotius,  ha<l  wide  learning,  and,  in  order 
to  8Upj)ort  or  illustrate  his  fact^  and  conclutiions,  he  quotes  or 
refers  to  a  great  number  of  writers,  classical  and  modem,  in- 
cluding contemporary  authorities  ;  e.g.  Herodotus,  Thucydides, 
Aristotle,  Polybius,  Livy,  Plutarch,  Cicero.  Dio  Cassius,  Diodorus 
Siculus,  Dion^-sius  of  Halicarnassus,  Plxilo,  the  Bible,  the  Digest, 
Cf)rpus  Iuris  Canonici,  Tertullian,  St.  Augustine,  Zonaras,  Baldus, 
Alciati,  Bodin,  Hotman,  Pol\'dore  Vergil,  Machiavelli,  Guic- 
ciardini.  Covarruvias,  Belli,  and  others. 

Whilst  Gentilis  belonged  to  the  Bartoliats,  so  far  as  municipal 
jurisprudence  was  concerneil,  he  adopted  an  independent  and 
what  was  then  a  revolutionary  attitude  with  regard  to  the  law 
of  nations.  We  may  well  believe  him  when  he  states  tliat  he 
has  read  nothing  good  on  tlie  law  of  war  ;*  though  we  must 
admit  that  he  was  to  some  extent  indebted  to  \\Titer8  like  Fran- 
ri.soiis  a  Victoria  (1480-1546).^  and  to  Pierino  Belli  (Bello,  or 
Btdliuus)  (1602-1575).*  He  at  once  rejected  the  methods  of  the 
civilians,  especially  those  of  the  school  of  Bologna,  wlio  considerc  d 
international  law  as  a  mere  application  or  extension  of  tlie  civil 
law  :  his  disquisition  and  development  of  principles  in  general  do 
not  take  the  form — so  common  before  him — of  an  elaborate  and 
indiscriminate  commentary  on  the  Roman  codes.  And  this  care- 
ful tUscrimination  on  his  part  is  the  more  remarkable  in  view  of 
the  fact  that  he  was  devoted  to  Roman  law  and  had  contributed 
much  to  hn  revival  at  Oxford,  as  has  been  testified  by  a  con- 
temporary English  writer.*  Gentilis  adopts  the  convenient  ex- 
pression "soeietas  gentium,"  but  is  at  pains  to  insist  that  a 
"societas"  of  this  character  b  not  analogous  to  a  "civitas** 
under  one  sovereign  autliority,  nnd  that  therefore  its  rights  and 

1  DiaUfgi  Sex  (1582).    Of,  T.  E.  Holland,  Studies  in  Iniematwnal  Law. 

>  DeiureBdli,  I.  1. 

3  Reiectiones  thtologicae  (L3ron8.  1557),  espocially  V.  and  VI. 

♦  De  re  militari  ff  de  htÜo,  written  in  1558.  pnblishpd  in  Venit«  1563. 

*  W.  Fnlbockt\  Direction  or  Preparation  to  the  Study  of  the  Lair  (1500), 
c.  ill.,  wliere  bo  romarkfl  that  UentUifi  "who  by  hia  ^rreat  indu.Mtrio  hatb 
qnickenod  tho  dead  Uxlio  o  the  civill  law  written  oy  the  auncient  civilians»** 


]itized  by 


Lioogi 


ALBBBICTTS  OENTILI8 


117 


obligations  cannot  be  detorminofl  by  provisions  of  the  civil  law. 
Occasionally  ho  introduuoä  principles  and  conceptions  of  Roman 
law,  as  in  his  application  of  the  lex  lulia  maiefitaiis  in  discitssing 
the  question  of  the  exterritoriality  of  ambassadors,*  in  his  inquiry 
whether  military  pacts  are  contracts  siricti  iuris  or  honae  fidei,  in 
hia  treatment  of  the  doctrine  of  preecription.  But  these  con- 
siderations of  Roman  jurLsprud?nce  are  not  advanced  in  the 
manner  of  preceding  \vTit<;r8  for  the  purpose  of  indicating  any 
ultimate  legal  sanction  or  furnishing  final  solutions,  but  mainly 
with  a  view  to  illustrat^i  his  argument.  Tlnia  Gentilis  broke  A\nth 
the  tradition  wliich  iiad  la^st^l  for  several  centuries — from  th<^ 
time  of  Ac^ursiua  and  Bartolus  (who,  as  Grotiua  8a3r8,  might 
perhaps  be  excused  on  account  of  the  "  temporum  suonim  in- 
felicita«  ")^  doAvii  even  to  the  authorities  of  his  own  age,  such  as 
Covamivias  and  Vasques.  Of  course,  neither  Gentilis  nor  any 
one  else  could  entirely  eliminato  the  principles  of  the  civil  law 
from  a  svstem  of  international  law.  Tliere  are,  on  the  one  hand, 
fundamental  matters  which  are  of  necessity  common  to  the  two. 
and,  on  the  other,  various  doctrines  in  the  Digest  "  to  facilitate 
the  solution  of  differences  arising  between  States."  Thus, 
James  I.  in  a  speech  in  Parliament,  March  20.  1609,  expressed 
his  great  appreciation  of  the  Roman  law  which  he  regankd  as, 
in  a  sense,  a  lex  gentium. 

Again,  Gentilis  is  an  innovator  in  that  he  considers  recent  and 
contemporary  events,  and  invokes  testimony  drawn  from  the 
practice  of  tlie  time,  in  support  of  his  conclusions.  It  is  true  lie 
constantly  refers  also  to  ancient  authorities,  but  in  doing  so  lit^ 
never  forget«  he  is  dealing  with  modern  questions  ;  and,  there- 
fore, such  refeamccs  are  not  a  mere  array  of  scholastic  erudition. 
His  conception  of  the  position  and  conventional  nature  of  inter- 
national law  is  emphasized  throug}iout  by  his  discussion  of  the 
event*!  of  the  time,  which — whether  in  the  form  of  express  treaties 
or  customary  acts  pointing  to  implied  rules — he  holds  to  be  cf 
preponderating  importance,  especially  so  as  law  is  made  for 
nations  and  is,  therefore,  necessarily  subject  t-o  organic  th-vth  p- 
ment  and  adaptation  to  circumstances.  Wliereas  Grotius  de- 
liljerately  avows  that  he  prefers  examples  from  ancient  Greece 
and  Rome  on  the  gn>und  that  proceeding  from  sucli  sources  tliey 
will  have  most  weight,  üentiiis  occupies  himself  largely  with  the 
pohtical  afifairs  and  problems  of  the  sixteenth  century — with  the 

1  IhUgationihiLS,  IL  7-8.  »  Proleg.  Ö4. 
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oonflicte  between  Cliarle^  V.  and  Francie  I.,  l>etween  Spain  and 
the  Netherlands,  between  England  and  Spain,  belAvecn  Italy  and 
her  oppressors,  with  the  wars  of  conquest  in  America,  and  also 
Avith  many  matters  other  than  warlike,  such  as  the  question  of 
papal  prerogative,  the  alliance  with  non-Christian  nations,  tJie 
coiiilicting  claims  of  neutral  merchants  and  belligerents,  the 
free<|om  of  the  sea.  In  the  treatment  of  all  these  controversies, 
Gentilis,  if  somewhat  chary  of  detaching  himself  from  the  facts 
and  launching  forth  ]nti>  wide  generalizations,  imported  ^-igour, 
freshness,  and  comm.on  sense,  and  suggested  acceptable  solutions 
in  accordance  nith  the  criterion  of  utility  and  necessity,  and  with 
the  idea  of  justice  and  equity  of  a  prudent  impartial  man  of 
affairs.  And  these  solutions,  in  the  form  of  determined  prin- 
ciples, were  advanced,  it  must  be  remembered,  at  a  time  when 
SUitc^  and  sovoroigns  were  too  prone  to  practise  bigot-ry  and 
ilissimulation,  deceit,  and  evasion,  to  resort  to  excessive  rigour 
and  cruelty,  to  consult  considerations  marked  by  caprice  or 
inordinate  self-ijiterest.^ 

].  Conception  of  the  Law  of  Nations;  Community  of  States; 
Civil  Basis.-— The  law  of  nations,  designated  by  (Tentills  ius 
gentium^  is  timt  law  which  all  nations  or  at  least  the  greater 
part  of  them,  **  maior  i>ar8  orbis,"  agree  upon.  It  is  the  law  of 
the  society  or  community  of  States.^  TJie  f  ui^danicntal  notion  is 
thus  clearly  defined,  although  he  does  not  use  the  more  pn-cise 
exjjression  "ins  inter  gent^s  "  consistently  adopted  by  Zouche  ^ 
and  even  foreslmdowed  by  FrancLscus  a  Victoria.'*  Such  law- 
regulating  the  relationships  between  independent  sovereigns  or 
people-s  is  the  result  either  of  express  conventions  or  of  tacit 
compact«  inferred  from  long-established  customs  generally  acqui- 
esced in.  Th©  members  of  the  "societas  gentium"  are  inter- 
dependent as  well  as  independent  ;  hence  as  human  lieings  are 
in  question  who  have  interests  and  needs  in  common,  mutiuil 
relationships   are    inevitable,    association,    understanding,    and 

'  Of.  R.  Ward,  An  Inquiry  into  the  FonmJntion,  and  History  of  (he  Law  oj 
Nations  in  Europe,  2  voIä.  (iJondon.  1795).  vol.  ii.,  p.  012. 

'  For  tho  (uiko  of  oloAmoss  and  convoiiienoo.  and  tn  obvialc  ropi;tition,  1 
havo  ooiuiderod  Gontilis*  work  a«  a  whulp  imdor  t  lie  clafisi  Hnatirm  hcrv  ad«  'ptod 
and  have  avoidod  separate*  analyses  of  his  throe  principal  wTitinfjs. 

^  On  tho  «mnoption  of  iiw  gentium,  üoo  Inlcmatwn^tl  Faiw  nn4  Custom  of 
Ancient  Greece  ann  Rome.  vol.  i.,  pp.  70  et  seq.,  89  tt  seq.^  and  pasMtm, 

«  De  iure  belli,  I.  1. 

■  Soo  tho  artiolo  on  Xouoho,  infra. 

^  Thus  in  liia  BdecHonet  iheologicae,  V.  1,  wo  ßnd  thi»  doQnitiou:  "Quod 
naturalis  ratio  inter  omnoB  gentes  oonstituit  vooatur  ius  gentium." 
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governing  laws  are  necessary.^  Thcne  laws  have,  on  the  one 
(uiiul,  a  positivü  basin — tlio  '"  ukuh  gentium  *' — and,  on  the  other, 
are  due  to  the  exigonco  of  natiuul  roaHoii.^  The  authority  of  tho 
«w  naturae  or  iua  imiurnle  or  raiio  mUuralis  was  invoked  by  all 
writers,  e-iirlier^  and  later,  ineluding  Grotius,  and  even  euch 
pOHitivists  &8  Bynkershoek  and  De  Martens.  But  unlike  tho 
ftixU^cnth-century  writers,  ospeeially  the  Je&uit*(,  with  their 
revived  scholasticisni  and  their  a  priori  procedure,  Gentilis  was 
not  given  to  the  indiscriminate  adomtion  of  this  "natuial" 
prineiple,  and  to  the  elaboration  of  a  mult  iplieity  of  these«  largely 
irrelevant  and  extraneous  to  tho  main  subject.  In  the  sixteenth 
contxuy,  indeed,  investigations  into  the  ius  lutlume  began  i-o  be 
made  by  writers  like  Oldendorp,*  Hemming,*  and  others,  who 
treated  the  subject  from  a  wider  point  of  view  than  the  Jesuit 
or  Pranciöcan  theologians  had  done  or  wore  doing.  Albericus 
introduced  the  principle  of  natural  reason  partly  to  explain  the 
origin  of  int<*rnational  law.  and  partly  to  fortify  the  positive 
fianction  ;  and,  in  so  doing,  he  a<lopted  the  Protestant  coneeption 
as  against  the  Catholic  notion — in  accordance  witli  the  canon 
law— (»f  a  universal  hierarchy  under  the  papal  headship,  or,  in 
matters  temporal,  the  idea  of  an  empire  under  the  Emperor  as  a 
continuation  of  the  "imperium  romfinum,"  in  accordance  with 
the  views  of  the  civiliann.**  Very  frequently  we  fijul  that  Gentilis 
appeals  to  the  iiis  naturae  in  order  t<»  test  tho  validity  of  any 
doctrine  or  the  legitimacy  of  any  practice,  and  usually  difc- 
regards  the  current  va^ue  me taphysic< »-legal  significance  of  that 

^  As  to  tlie  reason  for  tKu  cstabUslimont  by  mankind  of  laws  in  general.  I:o 
*aya:  *'Ut  hooo  duo  aunt,  fragilitatis  conncientia  ot  poonao  timer,  ox  miibiis 
omaia  fom  iura  hutiva-nitAtis  oriuntur'*  {De  iure  heilig  III.  13;  HoUnnd's 
edition,  j),  344). 

2  Di  iure  bdli.  III.  9  ;  p.  310  :  '*.  .  .  Naturali»  ratio,  quao  aiictorest  iuria 
gont-iuni  .  .  ."  ;  p.  319  (roforring  to  tho  authority  of  Arist-otlo)  :**...  rem 
natumloni  ch8c,  (inao  sempor  fiori  ot  ubiquc  solet.' *  C/.  tho  similar  point  of 
viuw  of  Sutta'Z,  TmctcUMS  de  legibus  (lüI2),  IL  19,  9. 

^  E.g.  Victoria  ;  Braoton,  De.  l^ujibiis  ac  eonauetwUnibus  Angltae  (ttTitton  in 
the  middle  of  tho  thirteonth  ceutiiry).  definoß  ivg  gentium  as  tho  law  wliich 
oatioiLs  UKO,  and  which  ih derived  fn^m  natural  law,  Also  in  the  Side  Partidos 
{linislit'd  in  12(1')  und<^r  the  direwtinn  of  Alfon.s(>  X.  of  CaRtilc)  freijuent  rrfor« 
ciiou  in  made  to  natural  law,  which  ia  defined  a»  tho  law  uf  all  animato 
ticinfls. 

*  .1.  Oldendorp  {ä.  15ÜI).  Isagogc  neu  demrntaria  introductio  iuris  natvrae 
gentium  d  ciüili«  (Coloniao«  1530). 

*  N,  HemininB  (I5l3-I00ti)>  i><f  legt  naturae  ayodictica  melkodwt  .  .  . 
(Witobcrgoo.  h')&2). 

■  Victoria  Uki^wlw  donied  iVo  Poiw'a  claim  to  bo  *'  dominuB  orbia  ''  in  tilings 
tximporal.  and  rejected  tho  allcpea  world  lortlship  of  the  Empt*.ror  aa  being 
contrary  to  the  ius  mifurale,  divinum,  or  humanitm  (Rdectiones  theologicatt 
I.  0  ;  v.). 
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türm,  and  interpret«  it  in  the  sonso  of  Iiuniaiiity,  justice,  the 
highest  common  souse  of  mankind.^  And  throughout  his 
arguiuent  h(^  insist«  on  thi*  positive  juritUi'iil  sanction  quite 
as  mucli  as  on  the  con8iderati«>iis  of  etliica  or  on  the  behests 
of  divine  law,  and  he  is  careful  to  discriminate  between  the 
work  and  object«  of  theologians  and  the  sphere  and  functions 
of  jurists.^ 

The  pioneer  work  of  Gentilis  waa  in  harmony  with  the  larger 
movement  of  the  sixteenth  cüutury,  wlüch  witnessetl  a  trans- 
formation of  society,  the  establi^?hmcnt  of  a  new  spirit  and  \\i<lcr 
outlook,  the  do(dine  of  theocracy,  the  rise  of  the  modem  Statö. 
The  political  conceptions  of  the  Middle  Ages,  which  identific«! 
civil  and  ecclesiafitical  authority,  were  derived  on  the  one  hand 
from  Greek  and  Roman  doctrines,  on  the  other  from  Hebrew 
and  C'hristiiin.  TovvardK  the  end  of  tJie  thirteenth  centiuy  the 
papal  temporal  supremticy  began  t^)  be  seriously  opposed,  espe- 
cially in  France,  and  it«  decline  was  furtlier  hastened  on  by  the 
great  schism.  The  conciliar  movement  of  the  fifteenth  century 
spread  Üie  theory  that  sovei'eign  jwwer  was  of  tlie  nature  of  a 
trust.  The  Renaissance  and  the  Reformation  revived  "human- 
ism," scientific  curiosity,  estjiblished  a  spirit  of  independence, 
political  as  well  as  spiritual,  and  a  desire  to  find  a  more  rational 
basis  for  human  society  than  the  theocratic,  and  substituted  civil 
for  clerical  authorit}*»  a  s{x?icty  of  territorial  States  resting  on  a 
lay  and  jurithcal  foundation  for  a  theocratic  confederation  sub- 
ject t-o  canon  hiw.  And  at  the  head  of  such  States  are  monarche 
who,  in  the  view  of  Gentilis,  are  in  the  position  of  guardians  or 
"administrators  "  of  thtnr  respective  countries,  and  not  absolute 
nders  independent  of  law.  Grotius  appn)ve8  St.  Thomases  inter- 
pretation of  the  fifty-first  Psalm  as  to  the  irresponsibility  of 
princes  and  their  supHriority  to  law  ;  Gentilis,  though  writing 
earlier,  shows  himself  to  be  more  in  harmony  with  modem 
views  when  he  assert*?  tlmt  it  is  a  liallucination  of  theologians, 
mere  adulation  c»f  lawyers  to  represent  to  kings  that  they  are 
pormitt^Hl  to  do  everything,  and  that  their  sovereignty  is 
ab^olute.^ 

'  Vf.  De  legationiba«,  II.  18  ;  "  Habet  iasgontiiun  rotionoH  iiaturuleä  quae, 
iiHiftto  omnibus  a  tiat  ura,  »ic  notao  sunt  ut  argumcnlo  nuUo  indigcant,  uullaquu, 
qu'buB  adprobontur,  arlo." 

>  Cf.  De  hire  bdli.  1.  3;  p.  1(3. 

*  Ibid.,  III.  15  ;  p.  357  :  '*  HftUucinanlur  thtMTlogi,  adulantar  iimsconfiulti, 
qui  pcrauadoQi  omnia  prinoipibua  lioer«.  summamquo  iH)rum  ot  Uberam 
poto«tfttem.** 
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Finally,  having  conceived  of  a  *'80ciet«H  gentium  "  cm  a  civil 
basis,  a  s^iiteni  of  rules  freed  from  the  bonds  of  tlieologieal 
eaauLstry,  Gentilis  t<K>k  a  further  step — a  reTnarkal>Le  one,  though 
a  corollary  flowing  from  his  general  thesin — and  inchidcd  in  thi» 
society  of  tStates  infidel  and  even  l>arhanan  communities.*  The 
common  opinion  of  writers  was  that  only  Catholic,  or,  at  niowt, 
Christian,  princes  could  bo  vested  with  dominium;  but  Cxcntilis 
held  that  heretics  and  infidels  could  legitimately  enjoy  the  right 
of  sovereignty  in  their  own  domains.  Heresy  or  infidelity  or 
even  idolatry  ia  not  intritwically  a  just  cause  of  war."  Tri^aty 
relationsliips  may  be  established  with  peoples  of  this  eharaeteir,* 
who  possess  also  the  right  of  legation/  On  the  other  hand, 
those  who  have  no  religion  at  all  are  in  the  position  of  pirates,* 
as  the  natural  enemies  of  mankind,  and  are  therefore  outside  the 
pale  of  the  society  of  States  ;  they  are  on  the  level  of  the  lowest 
brutes  and  are  in  a  sense  opposed  to  God  and  to  nature,  and  con- 
sequently ought  to  bo  warred  upon  an<l  compelkxl  to  follow  the 
\\'ays  of  the  rest  of  mankind.^  As  to  brigands  and  other 
marauders,  it  was  also  a  universally  established  rule  that  tlioy, 
like  pirates,  could  not  take  advantage  of  the  law  of  nations, 
"neque  praedonc^  eo  iurt^  gentium  fruunturaut  piratae  ";''  and 
Oentilifi  expresses  astonishment  at  the  contrary  assertion  of 
Hotman :  '*  Ergo  rairor  Hotmannum  adfirmare  voluisse  ius 
gentium  imo  et  cum  fugitivis  et  cum  praedonibus  esse."** 

2.  International  Relations :  Freedom  of  Intercourse ;  Froodom 
of  the  Sea. — From  the  conception  of  the  world  as  a  community 
of  States,  autonomous  and  independent,  whose  relationships  are 
rogiilarized.  whose*  transactions  depend  upon  the  principle  of 
sodeiaSj  which  is  itself  of  the  easence  of  natural  law,  it  follows 
that,  subject  to  the  exercise  of  territorial  sovereignty,  both  the 
earth  and  the  sea  belong  to  all.     Hence  innocent  passage  over  a 

*  Victoria  had  atroady  in  a  modified  form  advanced  this  view,  in  his  dis- 
cussion of  thf;  rißhts  of  tha  Spmiiftrds  in  llir  Indies  {ReWJiofiM  thfoiofficae,  V.). 

2  Dc  iure  hdlü  I.  25.  Of.  Victoria,  Reiectioncs  Ikeologicae,  V,  10.  (Soo 
further,  m/ru,  on  er(.iunds  of  war.) 

»  De  iure,  bdli.  III.  19.  *  De  U^atkmihtLA,  II.  U. 

^  Dt  iure  bellif  I.  4  ;  p.  21  :  "  Piratte  omnium  mortaLium  hostos  aunt  oom- 
manos.** 

"  Ibid.^  I.  9  ;  p.  39  ;  **  At  nuquo  noa  »uinc  do  hin  qui.  foramm  modo  magia 
quam  hominuni  viventoH,  «inu  ullii  umnhm  rcligiuno  sunt  ;  ho»  oniin  quasi 
piratas,  wtmiuunua  hoat^;»  uinnimu,  bcllo  jJürsuqucudoH,  et  oogt-ndixB  in  moros 
nomimim  arbiträrer.  Hi  euiin  vcro  videnrur  iniurii  oninibuH  hominihuK,  qui 
in  specie  hominum  agunt  briitorum  brutiasimorum.  ...  Hi  sunt,  qui 
gifCantum  more  boUum  geront  cum  I>oo.*' 

^  De  tegtthn(fru,  II.  8.  "  De  iure  btüi,  I.  4  ;  p.  21. 
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nation's  territory  camiot  legitimately  be  refused,  and  all  have 
the  right  to  uadibturbed  maritime  navigation,  to  carry  on  com- 
mercial intorcoiirse  in  general,  to  secure  «heiter  in  ff>reign  ports, 
to  enjoy  the  riglit  of  market.  To  deny  such  natural  rights  with- 
out good  and  sufficient  cause  is  a  violation  of  the  fundamental 
priticiplcH  of  socieias,  and  consequently  is  not  only  an  unlaM'ful 
injury  to  the  party  directly  involved,  but  an  offence  against 
human  society  in  general.'  And  for  the  purpose  of  vindicating 
Hucfi  rights  war  may  be  justly  declared — *'si  iter  negetur,  si 
p;>rtubufs,  si  commeatu,  si  mercatura,  ai  conmiercioexcludJmur."^ 
That  is  why,  says  Gentilis,  war  was  made  on  the  Turks  :  their 
attempt  to  refuse  p^issage  to  the  Cliristiaiis,  who  were  proceeding 
against  the  Saracens,  was  unjustifLible.^ 

The  question  of  the  right  of  passage  was  long  one  of  the  great 
controversies  in  which  opinions  were  sharply  divided  and  re- 
coixled  practiciw  opposed  to  each  other.  Gculilis,  following  the 
view  of  St.  Augustine,  decides  in  the  affirmative,"*  on  the  ground 
firstly  that  it  is  a  right  ciirifurrcd  by  nature,  and  secondly,  that 
the  normal  condition  of  mankind  is  peace  and  amity,  not  war 
and  enmity.  The  right,  however,  is  not  an  unrestricted  one, 
Fret^dom  to  tr-averse  an<ither's  field  does  not  imply  frccdf^m  to 
hunt  tliere  uithout  the  owner's  permission  f  much  less  does  it 
imply  any  liberty  to  commit  acts  of  war  there  witliout  the  licence 
of  the  sovereign  t^f  the  territ<»ry.  Tt  is  customary,  however,  and 
in  botttT  order  to  oblaui  a  safe-conduct ;  so  that  having  become 
general,  the  practice  may  be  considered  to  liave  been  incorpomtcd 
intr>  the  law  of  nations. 

The  right  of  navigation  follows  from  the  prhiciple  that  the  sea, 
like  the  air,  is  naturally  free  to  all,  and  is  the  exclusive  property 
of  no  one.**    Similarly,  shores,'  banks,  niternational  rivers,*  ports, 

'  De  iiue  belli,  I.  10  ;  p.  84  *.  '*  Sano  qui  iata  t-ollit,  Bocietatcm  humanam 

■J  Ibid,  I.  19.  pp.  81.  82.  ^  Qf^  AdvoMtio  fflfptinira,  1. 

*  Similarly  Bonob,  Varhr*-  tftiJt  baiaiUes.  held  timt  a  aovortMpi  Iiasa  rijilit  uf 
passage  and  proviBioniiig,  if  ho  uiidortukc.-*  to  crona  peacefully,  to  pay  any 
expoust^ä  invc)lvcd,  and  niako  good  any  danin^os  iiillictod. 

'^  De  iure  beUi,  I.  19  ;  p.  S3  :  '*  TranHiro  per  aKTUtn  nlionvim  fas  eat.  Ingredi 
(iiuduru  ulienutn  vonandt  o^itiHsa,  lioot  it-cui  por  gentium  iua,  ot  orgo  nco  fuorint 
iniutttj.  Hi  qui  transeunt  vouia  non  politu.  riüc  proliibiti.  .  .  .  Venatio  incoiu- 
mi>da  out  tißjo.    TranÄitufi  non  o«t  incoinniodu»." 

^  IbiiL,  I.  \d  ;  p.  80  :  ''  Hoc  natura  omnibus  patct  ;  ot  commiiuiB  ciue  usus 
omnibus  e»t,  ut  aöris.     Non  igitur  prohibcri  a  quoquam  pott^st." 

'  Advocatio  Hi-8panica,  I.  6  :  "  Mare  etiam  est  conimuno  omnibus,  ct.  littns 
marin." 

**  De  iure  belli,  I.  19  ;  p.  86  :  "  Littora  item  a  natura  omnibus  vacant ;  item 
ripoo  ;  item  Humina." 
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harbours,  are  opon  to  all  for  tlio  purpose  of  ubtaiiiing  slu'ltc^r  and 
provisions,  and  aßsuring  the  various  reciprocal  rights  aiul  duties 
of  hospitality.  The  local  sovereign  has  only  the  right  of  super- 
vision and  jurisdiction.^  Henco  the  claim  of  penplos  to  the 
exchLsive  sovereignty  over  adjacent  or  even  territorial  seas  iß 
invalid — as,  for  example,  in  the  case  of  Venetian  pretensions  as 
to  the  Adriatic.  Any  attempt  on  the  part  of  the  people  of 
Venice  to  close  that  sea  on  the  ground  of  their  being  "poeses- 
sores  "  (as  was  alleged),  or  "dombii  maris  "  (an  obviously  inde- 
fensible contention),  is  nothing  more  than  a  deliberate  usurpa- 
tion. Similarly  (it  may  be  recalJe<l).  in  the  conflict  between 
England  and  Spain  hi  1580,  when  the  Spanish  amlwissador, 
Mendoza.  laid  before  Elizalx^th  complaints  as  to  certain  acts  of 
Drake,  the  Queen  strongly  conUunlcd  that  all  were  at  liberty  to 
navigate  the  oce^n,  as  the  use  of  tlie  sea,  like  that  of  the  air,  is 
common  to  all :  that  neither  a  sovereign  nor  a  nation  could  claim 
exclusive  riglit  thereto,  smce  its  occupation  is  contrary  lx>th  to 
the  course  of  natm-o  and  to  public  usage.^  A  like  argument  was 
used  in  1602,  agahist  the  Danish  king's  claim  to  dominion  in  the 
northern  seas,  and  his  attempt  to  prohibit  fishing  without  a 
licence  from  hini.^ 

Finally,  as  to  the  right  of  commerce,  intercourse,  etc,  Gentilis 
points  out  that  the  Si>aniards  rightlv-  made  war  on  the  people  of 
the  N"ew  World  for  refusing  to  trade  with  them."*  In  tJu-,  Anglo- 
Spanish  (ILspute,  above  referred  to,  the  Queen  reminded  the 
amluussador  that  his  countrymen  had  brought  upon  themselves 
the  injuries  compkiined  of  through  their  exclutling  the  EngIi^h, 
"contra  ius  gentium."  from  commercial  intercourse  with  the 
West  Indies  ;  and  she  ditl  not  recognize  the  power  of  the  Pope 
to  liestow  these  territories  on  the  Spanish  kiug.*  To  constitute 
such  refusal  a  ground  for  war,  says  Gentilis,  the  prohibition  must 
be  a  general  one.  It  in  not  unla\\'ful  to  forbid  the  importation  of 
certain  goods  deemed  to  be  injurious,  or  the  exportation  of  certain 
procious  products  like  gold  and  silver.     To  deny  to  foreignei*s 

I  Dc  iure  belli,  p.  88. 

'  C«md(.'n'ö  AnnaU,  Kub  ann.  l5SiK  p.  309.  ed.  UU^5. 

'  Sco  further  on  tho  subjoct  the  article  on  B\nikerwhoek,  infra. 

*  Similarly  Victoria  [Rdectione^  thfo^otjiiae^  V.)  maintained  that  theSpaninrda 
had  the  right  of  joumeving  to  and  ronminini;  in  Indian  t^MTilorj',  and  t-mding 
with  tho  natives,  provided  no  itijurj*  wiia  done.  In  ca»o  of  oppoaitiou,  tho 
Spaniards  were  entitled  ia  make  war"  in  öulf-dofonoe,  and  occupy  the  torritocj' 
of  the  conquered  people. 

*  Camden,  ibid. 
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intornal  trade,  whilst  allowing  thorn  access  to  the  coasts  or  fron- 
tiers» docs  not  neceasarily  amount  to  a  breach  of  the  tue  com- 
niercit. 

3.  International  Eolations :  AmbasBadors.^ — After  defining 
arabossadorä  and  pointing  out  their  public  and  «acred  nature,* 
CJtnitilis  distinguishes  legations  according  to  the  character  of  the 
one  who  dcÄpatchos  and  the  one  who  receive«  Ihem  ;  and  also 
according  to  the  object  in  view,  e.g.  free  embassy  ("libera 
Icgatio  "),^  where  a  person  l>eanng  the  title  of  ambassador  goes 
to  treat  of  his  own  atfairs  ;  public  embassy,  including  "legatio 
negotii,"  extraonlinary,  a«  for  declaiing  war  or  peace,  and 
*'  legatio  officiosa,"  as  for  offeritig  compliments,  condolences,  etc. ; 
Unnporary  misKions,  in  which  cfise  the  "legati  temporarii  "  are 
called  "residentes."'* 

The  reception  of  public  envuys  may  not  be  refused,  except  for 
a  ju.st  and  good  caase  ;  but  a  sovereign  is  entitled  to  refu«n  at 
any  timo  titular,  "officious,"  and  teraporarj'^  erabaKKiew.^  Thu« 
Hem-y  VIL  of  England  rightly  refuse<i  to  receive  "residents." 
The  right  of  legation  is  suspended  at  the  commencement  of  hos- 
tilities ;  the  ambassadora  of  the  respective  beUigerentß  are  not  to 
be  treated  as  enemies,  but  are  to  be  sent  Imck  in  Rafeiy  to  their 
sovercigas.*^  As  pirates  and  brigands  are  outride  the  law  of 
nations,  they  do  not  enjoy  the  tiM  Ugationia ;'  nor  do  rebels  as 
against  their  ruler.®  But  heretics  and  excommunicat'ed  sovereigns 
and  peoples  cannut  merely  as  such  be  dejjrived  of  the  right,  for 
they  still  belong  to  the  society  of  States,  which  is  based  on 
])  »litieal  and  not  on  religious  eonsiderations.**  Thus  when  Pope 
Julius  H.  laid  Venice  under  an  interdict,  she  none  the  less  retained 
thfj  right,  as  guarantt»ed  by  the  law  of  nations.  Similarly,  em- 
baisies  of  Protestant,  Mahometan,  and  Jewish  peoples  were 
iilwa^Ti  a-dmlssible,  in  accordance  with  the  demantis  of  natural 
reason."'    In  the  case  of  a  civil  war,  if  the  contending  factions 

*  cy.  tho  nrtiolo  on  B\Tikorahook,  aiid  that  on  Zouolio. 

a  Dg  Uffationibus^  I.  2  :  '* .  .  .  qui  publioo,  aut  »iiomtiüri  nomiuo  ad  rem* 
puhlicAin  pcr^onamve  aliam  aacratiorem  ob  rem  publicam,  aut  saoraUori 
minsus  Bine  imporio  ost  roi  diocndao.  agcndoo  oauHsa.'^ 

^  CJ.  the  Roman  practice,  intematiornU  Lavo  and  Custom  of  AncUni  Oreecf. 
and  Rome.,  I„  p.  308. 

*  De  leyationibus,  I.  5. 

A  Ibid.,  IJ.  12  :  **  Puto  autom  Uboras,  logationca  oQicioBtu),  t^mparsrios  talcs 

"  Ibid.,  11.   13  :  "  Lugati  abiro  tubontur,  si  co  toinporu  ooa  iu  ro^o  huo 
deaerc  prinoeps  nolit." 
T  Ibid.,  IL  8.  «    II.  7.  '  II.  U.  »*'  11.  n. 
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are  approximately  equal  in  power  ao  that  they  regard  each 
other  aa  '*  iusti  hostes  "  and  not  as  mere  rebels,^  they  may 
justifiably  despatch  ambassadors  to  one  another  and  to  other 
States.^  " 

The  most  important  matters  relating  to  ambassadors  are  the 
clo8€)ly  connected  questions  of  inviolability  and  exteiritoriality. 
On  this  portion  of  international  law  Gentilis  exerted  a  profound 
influence  both  by  his  personal  counsel  and  by  his  writings.  He 
holds  that  ambassadors  are  not  necessarily  ever3'where  inviolable, 
but  only  witliin  the  tenitories  of  the  State  to  which  they  are 
accredited/'*  Nevertheless  they  ought  in  all  cases  in  every 
quarter  to  be  courteously  treatetl,  as  they  are  promoters  of  peace 
and  good  understanding,  and  represent  the  persona  of  the  sover- 
eign or  the  commonwealth.*  Legates  sent  on  a  purely  sacred 
mLision  are  always  and  everyAvhere  inviolable.  All  alike  are 
entitled  to  undLsturbe<l  passage  over  uuy  intermediate  territory.* 
An  envoy  who  is  discovered  to  be  really  a  spy,"  or  to  be  engaged 
in  other  treachen)us  conduct  towards  a  sovereign  or  nation,  or 
who  has  committed  any  other  criminal  offence,  ought  to  be  sent 
back  to  his  country,  and  not  subjecte<l  to  any  harsher  personal 
treatment."'  If,  however,  the  amlmssador  inflict  a  personal  injury 
on  the  sovereign,  he  is  liable  even  to  the  capital  |)enalty  ;  ami  his 
own  prince  ought  in  such  a  case  to  siirrender  him  to  the 
jurisdiction  of  the  offended  State.®  The  general  privilege 
of  security  extends  also  to  the  suite,  their  goods,  and  their 
residence.® 

As  to  the  civil  local  jurLsdiction,  Gentili«  lays  down  certain 
restrictions  on  the  ambassiulor's  immunity.  In  questions  arising 
out  of  contracts  entered  into  on  foreign  territory  durmg  his  official 
residence  there,  ho  is  to  be  subject,  like  any  other  tUnniciled  alien, 
to  the  local  tribunals  ;*''  for,  otherwise,  he  might  be  able  to  take 
advantage  of  his  position  and  unjustly  deprive  a  subject  of  his 

I  Dc  letjalionihn«^  U.  10  (title):  **Nec  a  aubditis  noc  ad  «uMitos  recte 
mittuntur  legati. — Non  esme  iu.s  legationia  cum  auo  domino  BubditiB,  hiito 
piit<>t.  quod  potcutioribus  ol  domiois  pares  ess«  non  pussumus," 

»  IL  9. 

3  IL  3  :  "  Lc'suti  ox  ipso  nomine  ad  alios  tum  sunt  [tuti],  niai  ad  quoB  le- 
itur.     Cum  alii«  eruu  iura  IcgationiB  non  obtiiient." 

*  n.  3.  ^  ihid. 

•*  11.  4  :  *' C^otorum  cum  legato  Bjpcculivtoro  non  arbitror  agi  duriiis  posse, 
quam  ui  non  admittatur,  vel  cxpduitur  adiuissus.*' 

^  IL  18  :  "' .  .  .  quia  legatus  quoquo  prinoipis  personam  piorit.'* 

^  n.  10.  ß  tL  \5, 

^ '  II.  \i\ '.  ''  Do  omni  »atom  oontractu,  quem  tomporo  lcg&tiomfiiniit,Bubiro 
cum  iudidain  vole." 
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property,  and  hence  no  one  would  be  \vi!ling  to  make  any  engage- 
ment with  him.^ 

The  view  of  CJentilis  expressed  here  respecting  tlie  ambas- 
sador's exemption  from  the  t^rritürial  criminal  law  had  already 
boon  advanced  by  him  in  1584,  when  ho,  together  with  Hotman, 
was  consulted  on  the  Mondoza  affair.  The  Spanish  aqjbaKsador 
was,  on  Throckmorton*«  confession,  chargetl  with  complicity  in 
the  plot  to  liberate  Mary  Stuart  and  depose  Elizabeth.  The 
English  Government  was  at  first  inclined  to  adopt  stringent 
measures  against  Mendoza,  somp  of  the  raeml>er8  of  the  Council 
arguing  that  "in  vaine  he  putl^^th  hiinsclfe  under  the  safeguard 
of  nations  which  violateth  tlio  lawo  of  nations."  However,  the 
opinion  of  Gcntilis  prevailed,  in  spite  of  the  contrary  prex^edent 
of  Leslie,  Bishop  of  Ross  ;  and  the  Government  ordered  the 
expulsion  of  tlie  offending  envoy,  and  the  despatch  of  one  of 
the  Secretaries  to  the  Privy  Council  t<i  («xplain  to  the  Spanish 
sovereign  the  rea^non  for  this  action,^ 

4.  International  Belations :  Treaties. — Gentilis  emphasizes  the 
doctrine  that  a  king  exist«  for  his  State,  and  not  the  State  for 
the  king — "  non  regna  esse  propter  reges,  sed  reges  propter  regna 
factoa  esse."^  Hence  certain  duties  are  imposed  upon  him,  and 
certain  restrictions  on  his  conduct  are  laid  down.  The  monarch 
has  alwav«  to  consider  tlie  good  of  his  country,  and  not  merely 
his  own  pi^rsonal  atlvantage.  He  is  not  the  absolute  proprietor 
nf  his  dominions,  but  only  the  administrator  thereof,  the  **  tutor," 
the  "cumt(^r,"  the  "  iLsufructuary.'"*  He  camiot  enter  into  any 
engagement  t-o  the  paljwible  detriment  of  his  kingdom.*  He 
cannot  by  treaty  alicnat*^  his  kingdom,  and  no  authority,  papal 
or  even  that  of  his  people,  can  confer  such  power  on  him."    If 

'  De legtUionibtu,  1[.  1Ü.  In  regard  to  tliin  pniYwion.  Gentilis  refers  to  th« 
statement»  of  JuUau  und  PaultiH  in  the  DtgeM,  and  was  perbapti  unduly 
influonood  by  cortivin  niUw  of  Roman  law. 

a  Ctüend>ir  of  State  Papers.  Spanisk.  1580-1586.  pp.  513-515  ;  Birch,  Memoirs 
of  Mi-  Reign  of  Quotn  ktiztibttk,  I.  458  ;  Hotman,  The  Arnhfumador  (1603). 
pp.  103  10ft.  Opinions  nn  the  cxt<mt  of  tbo  ambopsador'«  privilepo  varied 
otuisidürubly  ;  but  it  may  bt>  pointed  out  tliat  even  U-foro  1584  oorlani  writers 
hid  advocat<'d  total  immunity  ;  t.g,  Ottaviano  Maggi,  De  legato  (1560).  Pirrre 
Aymult,  U ordre,  formalitf  et  instruction,  jvdiciaire  .  .  .  (1576).  [The  present 
writer  may  «ay  tliat,  in  common  with  all  8tudfnt8  of  the  oarUor  history  of 
intornational  btw,  ho  ia  muob  indebted  to  the  writings  of  Trtifcasor  Nj'S.] 

3  De  iure  belli,  I.  Ifi  :  p.  73. 


*  /bid. 
«  Ibid. 


III.  1:2;  p.  3Ü 


[..?• 


HI.  15 


;  p. 

ninii 


357 


»  Ibid, 
Omno  dodit  popuhia  imporinni  et  pi»t<w(fttom 


sane :  Hcd  ad  re^Lninum  r^uasi  liominoe,  non  ad  atii'iianduni  t[utwsi  {»ecudeti. 


Aut  num  plu»  di^ont  p>)pijhiH,  quam  ipeo  h&bnit  T 
id  poterat.** 


Ip»(c  p<^puluB  non 
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such  a  convention  is  concluded,  the  successors  of  the  sovereign 
who  has  thus  acted  tiUra  vires  are  not  bound  thoreby.  A  prince 
b  entitled,  however,  to  dispose  of  tribute  and  other  such  sources 
of  profit.^  Only  despotic  nilers  like  the  Sultan,  wliose  subjeeta 
are  no  better  than  slaves,  can  coasent  to  such  alienations. 
FiU'ther,  a  ruler  can  make  no  Hti]>ulation  for  single  combat 
instead  of  regular  war  when  the  latter  has  become  necessary 
and  is  legitimate."  A  treaty  concluded  by  the  sovereign  in 
p?rson  has  binding  force  as  soon  as  he  has  signed  it,  but  if  entered 
iuttj  by  hLs  represtintative  it  is  not  binding  until  tlue  ratifica- 
tion.* 

Are  sovereigns  and  pe<:)ple6  bound  by  the  legitimiitc  conven- 
tions of  their  predecessors  ]  CJentilis  saj's  that  the  common 
opinion  is  that  treaties  of  peace  are  in  general  binding  on  suc- 
cessors, in  the  same  mamier  jxh  pecimiaiy  obligations  ;  but  not 
'Uöoosaarily  so  pact«  of  friemlKliip  and  alliance — on  the  ground 
that  the  nattu'e  of  societas  implies  only  personal  i-elationships, 
whereff^re  a  contracting  party  trarumt  stipulate  for  the  continua- 
tion of  the  engagement  after  his  death.  But  such  a  distinction, 
ui^es  Gentilis.  is  to  be  reject-ed,  for  the  question  of  personal 
relationships  enters  into  private  undertakings  but  not  in  a  socieias 
of  a  public  character.  In  actual  j)ractice,  however,  it  is  better 
for  succes.=»orR  formally  to  renew  alliances  ;**  but  renewal  may  be 
iiiferrwl  from  a  varief.^'  of  ants  i»r  words  or  evi'ii  from  acqiii- 
ascence.^ 

Treaties  of  peace  must  be  so  clearly  and  deßnitel^'  drawn  up 
as  to  make  subsequent  controversies  thereon  imjKissible  -^  and 
in  this  connection  Gcntilts  devotes  two  chapt<^rs  to  consider  how 
certain  clauses,  stipulations,  and  terms  {e.g,  army,  fleet,  arms, 
fortification,  et€.)  ought  to  be  construedJ  Like  all  engagements 
of  sovereigns,  they  are  contnuts  of  good  faith,  and  not  stricii 

^  Df.  iure  belli,  HI.  22  ;  p.  395  :  "  Pottxtt  prinoeps  vootigalia  ct  alia  oroolu- 

tnenta  alicnare.** 

»  Ihid.,  lU.  15. 

^  Ihid.,  III.  23  ;  p.  403  :  '"  Nog  AatiR  mt  .stipulatio  notarii  pro  abaentibus  ; 
noil  oos  onim  tcnot,  niai  secuta  mtiticntiono." 

*  fbid.t  III.  22  ;  pp.  40<J.  401  ;  "  Succt»3Borc8  tcnentur,  si  crmtnictus  sint  ox 
HAtura  ot  ootiHunt  iidino  principAtu««  ;  ut  i.sti  quidem  Runt  paciK  rt  foodorum. 
...  At  probandum  est  maximo,  quudot  fieri  coiisuovit,  ul  foodora  cum  sue- 
cvsHoribua  renoventur." 

*  fhid.,  pp.  401,  402 :  "  Rojiovatur  porro  hi«  notiB,  goBtia,  quno  admitti  citra 
nornen  etiuHsociotatisnon  valpnt.  .  .  .  Ut  adftnnata  ct  renovata  oejwcatur, 
si  ruliqui  in  foodfrt^  pvi^uit  tacit«." 

fl  in.  U  :n.  347. 
7  IU.2'>,  21. 
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iuriSi  as  Baldus  claims.^  Before  the  time  of  Gentilis  it  was  gener- 
ally held — and  the  doctrine  was  by  no  means  obsolete  in  his  day 
— that  the  binding  force  of  treaties  depended  on  the  oath,  that 
tho  Pope  could  compel  a  refractory  signatory  to  respect  his 
pledged  wonl,  and  tliat  infringements  were  ecclesiafitical  offences  * 
ThuM  in  the  Treaty  of  Arra«  (1435)  Charles  VII.  specifically 
rocognized  such  papal  sanction  ;  Eklward  IV.  lx*gge<l  the  Pope 
to  cancel  his  oath  ;  and  again  In  tho  treaty  of  1514  Henry  VIII. 
and  Francis  L  admitli'd  the  power  of  the  Pope's  Bull  to  enfoice 
agreement.^  ancler  piiin  of  excommunication.  Trejxties  of  j>eacc 
are  not  vitiate^:!  througFi  fear — for  this  is  an  essential  concomitant 
of  war.^  The  engagements  of  captive  princes  are  binding  on 
them,  if  their  capture  has  been  legitimately  effected  ;  but  their 
subjects  are  not  obliged  t<i  nliey  them."* 

As  to  pacts  of  friendship  [amiciiia)  and  alliance  [societaa),  the 
first  imply  onl}^  general  obligations  of  a  mond  cliarai^tcr,  as,  for 
example,  the  furnishing  of  assistance,  whilst  the  second  aie  of 
two  kinds,  iirifjiti-^ta,  di^fensive,  and  <Ty/x/*a;^ta,  both  defensive  and 
offensive.  But  a  pact  or  an  alliance  c  cases  tn  be  valid  if  an  illicit 
object  be  involved,  or  if  illegitimate  or  irregular  lioBtiJitics  aie  to 
be  made.^  Should  war  break  out  between  two  States,  to  both  of 
which  a  third  is  bound  by  treaties  of  friendship,  the  latter  ought 
to  be  guided,  where  conflicting  duties  appear,  by  certain  general 
considerations.  Aid  shouUl  be  offered  in  order  to  equalize  aB 
nearly  as  possible  the  condition  of  the  contentUng  parties.®  or 
given  to  the  State  having  greater  justice  on  it«  side/  but  if  there 
be  doubt  on  the  point,  then  the  prior  alliance  might  decide* 
The  defending  State  has,  other  things  being  equal,  a  better  claim 
than  the  offending.®     Botli  may  receive  aid  in  money,  provisionB^d 

>  Dc  iure  heilig  III.  14  ;  p.  347 :  "  Stricti  autora  iiuis  contractum,  ut  transao- 
tionis,  dicit  Baldutit.  At  e^rn  conlrurium  docvii.  .  .  .  ('ontmctiiH  [principum] 
omnea  sunt  boiiao  Üdei.  Eat  ouuiiä  principaÜB  truct-atiu  ex  Lmjiio  ot  ooquo  ; 
omnis  oonsuctudiiiuni  et  iiistitutoruiu  gcnliura." 

^  Cf.  MartinuH  U'LudnnHiH.  De  confoederaiionihu^t  pace  et  conventionibus 
principum,  Qiiaoet.  19  and  22. 

3  De  iure  hdli^  III.  14  ;  p.  349 :  "  Metua  est  do  natura  rictori«  .  .  ,  ot 
ergo  servanda  pacta  ab  oo,  qui  eub  duello  vincitur  ot  pooiscitur;  ct  idom  dc 
paotis  dodititiorum  bulli." 

*  m.  14  ;  p.  351  :  *'  In  principe  captivo  hoc  putera.  non  esse  nccesac  ut  oi 
obtomperent  subditi." 

8  III.  18  ;  p.  373  :  "  Noque  cnim  rti  turpta  aocietaa  intelUgitur,  neque  oon- 
fooderati  iiitelUj?untiir  ad  hoUum  illidtum. 

*^  III.  I8p  p.  374  :  "  Ut  uui  äuxiliomur,  quum  nee  est  alitor  oondicio  par 
sociorum,"  ^  III.  18  ;  p.  370  :'*  lit  causa^  iusKjon  auxilienmr." 

•*  Ibid,  :  **  Inquo  pari  cauw  is  ait  potior  qui  oal  tcmi>oro  prior/' 

^  Ibid,,  p.  37(i  :  Ut  utrique  foodorato»  bollum  geronti  inrioom,  non  sit 
auxlLium  [i^runduiu.'' 
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eto.^  If  it  Li  doubtful  which  of  the  belligerent«  acte  more  in 
accordance  with  the  treaty,  e^u^h  appealing  to  it  in  support  of  its 
claim,  no  aid  ought  to  be  ofiFered  to  either  f  and  similarly,  if 
noitlicr  side  can  be  satisfied  and  there  is  no  valid  reaßon  for 
aäsiating  one  rather  than  tlie  other .^ 

Is  it  legitimate  to  conclude  pact*i  with  infidel  peoples  ?  Treaties 
of  commerce  are  allowable,  for  such  depend  on  the  law  of 
nature,  the  fundamental  law  of  men  at  large."*  As  to  other 
contractual  relationships,  it  is  lawful  to  hoUl  people  of  a 
different  religion  in  an  unequal  league,  e.g.  as  tributaries  ;* 
and,  inveraely,  a  league  of  this  nature  is  legitimate  when  a 
Chrirtlian  nation  is  forcibly  subjected  to  infidels.^  Under  no 
circum;stance:5  may  an  aUianco  be  made  with  infidels  a«  against 
believers  ;'  hence  the  league  of  Francis  I.  with  the  Turks  must 
be  condeimied. 

With  regard  to  facts  vitiating  conventions,  and  to  circum- 
stances in  which  treaties  may  be  renounced,  Gentilis  says  that, 
art  in  the  ctuse  of  private  contract*^,  fraudulent  miisrepi'csentation 
and  substantial  error  avoiil  treaties.^  OtlierwLse  the  public  com- 
pact« of  sovereigns  ore  to  be  interpreted  by  the  law  of  nations 
and  not  by  the  civil  law.  Thus  the  fact  that  one  of  the  signa- 
tories is  a  minor  ia  not  a  valid  reason  for  renouncing  the  treaty  ; 
ao  tliat  tlie  claim  of  the  young  King  Edwanl  III.  respecting  his 
treaty  with  the  Scot«  was  invalid.  In  international  compacts 
the  question  in  such  cases  Ls  not  muiority,  but  actual  exercise 
of  sovereignty."  The  clause  "rebus  sic  stantibus"  is  always 
understood  ^^  a  radical  cliauge  of  cLrcuuLstances  ur  the  occurrence 
of  new  disputes  may  excuse  the  pei-formance  of  one  or  other  of 
the  conditions  previously  laid  down. 

1  Dt  iure  bclliy  III.  la;  p.  377  :  *' Quod  b'i  tamca  auxilia  eHKent  altoriUB 
cencris,  ut  comintMVtuum.  pccunJarum  ;  turn  atforri  iitri(|iio  po««€nt  et  voro 
auboronl/' 

'  i\  370  ■  **  Quum  ot  est  dubium,  quU  duunu»  pluriuinvü  iwtitorum  »gat 
pro  iure  fooderis,  quod  qubque  pro  se  oit«nt  .  .  .  ut  nemini  auxilium  prao- 
Bteiur." 

^  P.  378  :  "  Si  foodt-nitUH  ncquit  utrlque  eatisfacero  :  ot  causa  non  est  our 
uni  inugU  quam  alteri  satistiab  :  ut  neutri  auxilia  forantur.'* 

*  III.  lU  ;  p.  SSt :  "  C-onimorciium  non  inlürdiüitur  oum  infidclibuB  .  .  .  ot 
lex  oninibuK  iiunuuuk  iulwt  cnmtuercium  cum  hüitiiiiibuä  omnibus.  .  .  . 
Oioo  Licitum  fooduä  universale  cuminorcionim." 

Ö  111.  19;  p.  3S4.  a  P.  385. 

I  P.  385.  «  m.  14;  p.  351. 

"  III.  14  ;  p.  351  :  "  Sed  quid  si  foodus  perouHsum  oat  oum  oiinore  ?  Kt 
Edvardufl  tt^rtius  AngliAO  nogabat  «ti  fuodure  tonori,  quod  se  m'moru  cum  Scotis 
iotum  erat.  Atquo  nio  lenuiidam  sic  oHt.  non  oum  eise  m'Jiorcm.  qui  iuro 
regoandi  aptub  a'gnu  oat  ot  munoribua  rogni.'*  ^^  Itnd, 
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A  treaty  is  violated  if  the  State,  and  not  merely  private  sub- 
jects, deliberately  acts  in  contravention  of  any  clause.  If  one 
party  conducts  an  expedition  against  pinitical  subjects  of  the 
other/  or  offers  asylum  to  ite  exiles  when  not  specifically  pro- 
hibited in  the  convention,  there  will  be  no  breach.  It  is  other- 
wise if  enemies  are  knowingly  harboured,  or  the  surrender  of 
deserters  and  other  fugitives  is  refused  on  demand  being  mafic* 
As  every  treaty  is  one  and  indivisible,  it  may  be  repudiated  in 
toto  when  any  one  of  the  conditions  is  not  fulfilled  by  the  tither 
side,  or  when  its  execution  bacomes  impossible.  Necessity  and 
vis  maior  are  sufficient  groimds  for  non-performance  ;  but  in 
©very  such  case  the  alleged  cause  must  be  just,  and  not  an  excuse 
for  evasion.^  Wilfxü  renunciation  exposes  the  offending  pivrty  to 
the  vengeance  of  the  other  :  though  it  does  not  entitle  that  other 
to  resort  to  iU'ts  of  porfirly  in  subsequent  negotiations  with  the 
treaty-breakiiig  State. 

1.  Character  and  Aim  of  War;  Conditions  of  Just  War. — 
Geutilis  ])oint8  out  that  the  regulation  of  war  dejKnids  on  prac- 
tices doiitiitely  agreeii  upon,  on  general  customs  tacitly  fullowwi, 
and  on  natural  law  ;  but  not,  as  was  the  case  in  earlier  times,  on 
R-^man  and  et-elesiastical  law.  War  is  not  the  normal  condition 
of  peo]>lcs  ;  it  behoves  all  to  try  alwaj^  pacific  settlement  by 
meant*  of  dipl'tmatio  n^otiation  and  conference,  *'  disceptatio," 
by  submission  to  arbitration  {of  which  mode  of  settling  conflict« 
various  oxamplcs  arc  ciU^d),  or  by  other  peaceful  moans  indicated 
by  natural  reason,  rather  than  by  rushing  to  arms,  or  resorting 
to  other  violent  remedies.* 

liis  definition  of  war  is  the  briefest  and  most  precise  that 
has  ever  boon  cnunciattxl :  ''Bellum  est  publicorum  armorura 
iust^  contentio."''  This  includes  the  tlu-ee  essential  elements: 
(I)  a  public  contest  botwoen  soveRugns  {hence  extdudijig 
private  diSerences,  "rixa,  pugna,  inimicitia  privatorum  ")® — 
waj'  being  justified  only  by  the  al).sonce  of  a  superior  tribunal 
competent  to  settle  the  dispute  and  able  to  enforce  itjs  judg- 

1  De  iure  beUi,  III.  23  ;  p.  405. 

2  P.  407. 

^  III.  24  ;  p.  4U) :  "  Fiiddus  non  violat  iir,  si  ab  eo  disceditur  per  rationcm 
iuBtam";  ]y.  414  :  "  .  .  .  Qui  pn.»mit1it  non  otf^ndcro,  ie  «ubinlclligit  exocp- 
tiuiuHu,  *  Ni«i  causa  ««p^rvcniat  :  Ni-^i  uulpii  oücudscrit  oius  ciii  proiuiHHio  islA 
fit  üt  jxictiu  toederw  :  Kubus  «io  Btuntibus.'  " 

*  I.  3  ;  p.  19  :  **  Volunlario  oomprouiisso  antea  ost  diKOoplAndum,  ot  ralione 
Daiurfkli.*' 

»  L2;p.l0,  «  L2;p.U. 
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ment  ;*  (2)  by  force  of  armti ;  (3)  begun  and  conducted  in  a 
just  and  regular  manner,  in  conformity  with  the  law  gcnemlly 
lestabliähed  and  a<1(ipteii  by  hAh  iK'lligeront«^  (beuce  oxchuling 
'irregular  hostilities,  like  **cxoursiones,"  '"populationes,"  "pra<?- 
dationes,"  "latrocinia,"*  which  are  the  acts  of  brigands  and 
freebooters — "latmnculi,"  ''praedonea" — and  not  of  regular 
tinomitib,  'Muüti  hostcs  ")^  The  definition  of  Grotiuö,  who  npeaks 
of  the  condition  of  parties  maintaining  a  contest  by  force  *  is 
too  wide  and  Indefinit-e,  and  may  abo  imply  conflict«  like 
private  war  or  single  combats. 

A  iustum  hdlum  is  not  required  as  against  pirates  and  brigands 
or  rebclfc*  *  who,  wilfully  withdrawing  from  the  human  commnuity 
and  from  the  institutions  of  Imman  law,  have  forfeited  all  right« 
guaranteed  thereby.  Even  forma!  promises  made  to  them  need 
not  be  kept. 

The  justice  of  a  war  depends  on  the  legitimacy  and  sufi&ciency 
of  the  alleged  cause.  A  war  is  justifiable  if  made  on  the  grounds 
of  netiessity/  e.g.  self-defence,  public  safety,  and  sometimes  on 
the  ground;^  of  "  utility  "  and  "honour.''  Justice  may  exist  on 
both  sides,  if  it  is  doubtful  which  has  Üio  superior  right,  as  Vic- 
t:»ria  and  others  held*  Several  writers  before  Gentilis»  e.flr. 
Biida^.  Joannes  Lupus,  Arias,  Victoria,  Wilhchuus  Mathiae,® 
had  laid  down  the  conditions  of  a  just  war,  and  had  invariably 
insisted  on  the  criterion  of  necessity,  apart  from  just  and  sufR- 
cient  causes  and  regular  proceedings.  In  some  cases  difference 
of  religion  as  an  alleged  ground  was  condemned,  in  others  pursuit 
of  self-aggrandisement  and  vainglory,  in  others,  again,  slight 
injury.  From  time  to  time  the  conditions  of  lawful  war  were 
in  a  more  or  less  fragmentary  manner  investigated,  and  usually 
from  the  point  of  view  of  war  against  Christian  nationn.  But 
no  one  before  GentUis  or  at  the  time  lie  wrote  exnniined  all  these 

^  Dt  iure  &eUi.  I.  3  ;  p.  13  :  *' .  .  .  c[uomaiu  inter  HUimuott  prtnoipeti  popu- 
losve  liberos  fori  dinocptutionos  c8*o  nü((iiount.  nisi  inter  volenti»  .  .  .  non  cet 
plindpi  in  t^rrin  iudox."  (ThiH point  Imd  becmoinpliartized  by  PranciscuH  Aria«, 
Z>f  6e/w  ei  tius  iu«titia  tract^ilam.  in  ihü  fir»!  bulf  oi  the  äixt«üutli  oontur}.) 

*  L  2  ;  p.  12  :  "  Sio  iuHtuni,  uun  »ohun  quod  a  iure  eat,  sed  et  quod  eat  ex 
omni  parte  pcrfeotum.  signiticät.'*  3  I.  2  ;  p.  13. 

*  I.  3  ;  p.  13  :  (In  iiuH  oMinectiuti  Ctcutiliti  uovept«  the  definitions  and 
distinotionH  Uid  down  by  i'omponiu»  and  Ulpian.) 

*  Df  iure  helli  et  picis^  I.,  i.  i. 

"  Üeiurebelii,  1.  4  ;p.  20:  '*  (JumpiratiBcl  latruncuUs  lM>Uuinnone8t**;p.  21 : 
**  .  .  .  ius  belli  a  gentium  itire  est ;  et.  t&lea  non  fruuutur  illo  iure,  cni  hosteB 
Bunt." 

7  I.  3  ;  p.  19  :  '*  Itaque  oonoludo  quod  si  Deoe«iitaB  nou  Bubsit,  bellum  esse 
iustum  neo  po9«it.'* 

•^  t  6  i  p.  28.  >'  LibaUus  dz  Otüo  iusto  tt  iü-Mo  .  .  .  (Antworp,  1514). 
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qucötiouti  OS  fully.  a&  logically,  an  rationally,  and  as  impartially 
&6  ho  did. 

2.  Grounds  for  War. — Religious  difference,  as  in  the  case  of 
heretic  or  infidel  nations,  is  not  a  groiuid  for  war  ;  for  no  one 
should  be  compelled  to  accept  another  faith  unwillingly/  Moral 
persuasion  and  ink^Ilectual  argument  are  justifiable  for  bringing 
others  over  to  our  faith,  but  not  so  physical  force — as  religion 
has  to  do  with  the  mind  and  the  free  will.^  Religion  Is,  as  it 
wore,  a  union  of  CJod  and  man  ;^  and  God  alone  has  dominion 
ovtif  the  soul.  Hence  ho.stilities  against  heretics  and  infidels, 
simply  because  they  do  not  share  our  faith,  are  unjust,  as  Vic- 
toria maintained.*  Gentilis  criticizes  Baldus  in  that  he  confused 
the  spiritual  motive  of  the  Church  with  the  temporal  object«  in 
her  wars  against  infidels,  and  confutes  his  a^^sertion  that  infidel 
kings  cannot  exercise  legal  sovereignty  over  their  territories. 
*^ Sacred"  wars  are  justifiable  only  on  the  ground  of  urgent 
necessity  ;  though  an  exception  might  perhaps  l>e  made  in  the 
case  of  wars  against  people  Avitiiout  religion  altogether,  who  are 
thus  practically  on  a  level — so  far  as  an  ordered  **80cietas  gen- 
tium "  is  concerned — with  pirates  and  other  enemies  of  mankind 
at  large.^  Further,  a  sovereign  cannot  by  war  compel  his  sub- 
ject's to  atiopt  hi«  religion  ;*'  they  may  lawfully  change  their  faith 
if  the  State  does  not  thereby  suffer  any  real  injury — "nisi  quod 
dotrimeuti  illinc  respublica  capiat."^  And  the  sovereign  enjoys 
a  similar  liberty.^ 

Just  as  in  private  transactions  the  right  of  action  may  be 
barred  by  lapse  of  time,  so  in  international  affairs  the  principle 
of  prescription  may  operate  to  extinguish  old  causes  of  war  and 
other  claims.®  Thus  the  Emperor  is  not  entitled  to  regain  poe- 
session  by  force  of  arras  of  the  territories  which  were  formerly 
part  of  the  Roman  Kn>ptrt\  The  frequently  adviviiced  theor}-  of 
the  Holy  Roman  Kmpire  is  absurd  ;  the  *'imperiura  romanum." 
says  Gentilirt,  is  no  more,  and  a  new  order  of  things  now  exists.^*' 
The  decease  of  a  prince  does  not  necessarily  cause  the  rule  as  to 

»  De.  iurt  beUi,  L  9. 

>  I.  9 ;  p.  3G  :  *'  Religio  aut^^iu  ab  animo  est,  et  voluiitdlc."*  (Ttm  question 
may  bo  or  no  account^  nowadays,  but  it  was  of  Hupix^int'  importaaw  when 
Gontilis  wrote  his  work.) 

3  I.  0  ;  p.  37  :  ^*  Coniugium  quoddam  Dei  et  hominis  est  religio  ";  p.  30 : 
"  Religio  crga  Deum  est.* 

*  iWec/toMW  theologicae,  V.  10. 

Ä  DtiurebeÜK  L  » ;  P-  39.  «  L  10.  '  /jy^  s  l  11. 

"  1. 22  ;  p.  99  :  "...  Si  vetuatAe  oausae  afferri  posaunt  ad  l)el!iini  faoiondum. 
In <^ua  ego  äaüo  arbitroi,  uuu  aSeni  pusae/*  ^^  X.  23. 
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:ription  to  operate  ;  his  successors  may  justly  be  liable  to  bo 
vramxl  upon  if  he  refiwes  to  make  reparation  for  an  unatonod 
offence  on  the  part  o(  the  predecessor.* 

As  to  the  legitimate  caases  of  *  war,  that  in.  those  which 
**  matemin  belli  pracl>ent,"^  they  may  be  divided  into  three  main 
cbiSHC^  :  divine,  rmtural,  human.^  Under  the  first  head  niay  he 
mentione<l  the  express  command  of  God/  as  in  the  case  of  the 
divine  injunctions  U^  the  Israelites,  the  utterances  of  the  oracles 
and  soothsayers  in  Greece  anrl  Rome.  "  Natural  *'  causes^  have 
sometimes  been  urged  (e.g.  by  the  Jews  against  the  Canaanites, 
by  the  Greeks  and  Romans  against  tJie  "barbarians,"  by  the 
Christians  against  the  Saracens,  etc.).  nn  the  ground  of  some 
alle^Cil  innate  hostility  between  certain  classes  of  men.  But, 
Bay»  GSentiHs,  this  is  a  false  assumption  ;  all  men  belong  to  one 
class — the  human  species  ;  there  is  no  fundamental  antagonism 
between  them  ;  rather  their  natural  kinship  is  self-evident  and 
predominant.®  The  Christian  wars  against  the  Turks  were 
lawful,  not  for  religious  reasons,  or  for  reasons  of  natural  enmity, 
but  because  of  tlieii'  perfidious,  harassing,  hostile  conduct ; 
whereaw  had  they  remairi(Ml  peaci^ful  any  attack  on  them  would 
have  been  illegitimate.' 

Self-defence  is  an  instinct  impIanU*d  in  all  living  beings,  and 
is  a  **  natural  "  reason  for  taking  up  arms.®  Self-defence  may  be 
iramediat(>,  *'necessaria  defensio."  It  may  be  anticipatory, 
"  utilis  defensio,'*  against  an  attack  prepare<l  or  meditated,®  or 
even  wlien  it  is  probable  ;  in  otlier  words,  when  balance  of  power 
is  to  be  maintained.  To  render  anticipatory  steps  lawful,  how- 
ever, there  must  be  reasonable  cause  for  apprehension.  Hence, 
resistance  may  be  justly  offered  to  the  Turks  and  to  the  Spaniards, 
as  it  is  manifest  they  are  aimin*^  at  universal  dominion.^  Furtlu-r, 
there  is  *'  honesta  defensio,""  which  permits  help  to  be  given  to  a 

>  De  iuffi  bM,  I.  24.  a  I.  7  ;  p.  33. 

'  Fbid.  :  just  a»  law  wivs  commonly  divided  into  '*  divinum."  '*  naturalp/' 
and  '*  huinanum  ";  cf,  Victoria,  Jielcctivneji  theologicae,  V.  I. 

*  I  8.  6  I.  12. 

'  L  12  ;  pp.  •'32,  53  :  *'  £t  ilaque  hominibus  oum  hominibuB  non  eat  repujc- 
nnnitn  per  naturam.  Sed  neque  antipatbia  est  Inter  animalin  oiuAdem 
spn(?iei. 

'  [.  12  ;  p.  55  ;  *'  Nun  inforcnduxn  bellum  quieBoentibuB.  pncom  cotoniibun, 
in  no8  nihil  molientibuf*." 

*  L  13  ;  p.  5li :  "  Vim  vi  rcpelloro,  omnc«  Ifccfl.  ot  omnia  iura  |x>müttunt. 
Lex  una,  öt  perpetua,  salutcm  omni  rationo  duiondorc«.'* 

'  L  14  ;  p.  57  :  '  Utilem  dico  defonsioncm,  quum  movomus  no«  beUuzn> 
vcrcntcH,  in  ipei  bollo  petamur.** 

»"  L  U.  "  I.  15. 
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nation  againBt  its  unjust  aggressors  :*  for  the  "generis  human! 
societas  "  is  a  unity,  the  world  is  one  body,  "miindiis  unum  est 
corpus."*  Glentilis  quotes  with  approbation  the  statement  of 
Ambrose^  as  a  principle  of  canon  law  :  **  Plena  est  iustitia  quae 
defendit  infimios,"'*  May  we  defend  the  subject«  of  another 
State  as  against  their  sovereign  ?^  If  the  dispute  between  them 
is  a  private  one,  it  is  a  question  for  their  ovn\  tribunals  ;  but  in  a 
l>ub!ic  conflict,  in  which  a  great  number  of  subjects  n^l>cl  against 
their  ruler,  we  may  intervene  if  it  is  clear  that  lie  is  gn>8sly  unjust 
or  cruel ;  hence  the  justifiable  intervention  of  England  in  the 
Netherlands,  especially  so  in  view  of  the  ties  of  old  friendship 
and  eonsangtniiity.  Crcntilis  heartily  approves  of  the  Earl  of 
Leicester's  policy  in  favour  of  the  Belgians,  and  agrees  with 
Justus  Lipsius  that  Spanish  violence  would  be  left  unrestrained 
if  that  part  of  the  continent  fell." 

Apart  from  the  law  of  defence  in  general,  which  concerns  rather 
the  warding  off  of  war  than  the  making  of  it,  there  arc  *'  natural  " 
causes  for  declaring  hostilities.'  These  grounds  refer  to  motives 
of  necessity,  utility,  and  honour.^  Examples  of  necessity  are — 
when  foreigners  are  refused  civil  rights,  or  if  the  immigration  to 
and  occupation  of  vacant  t^>rritory  be  interfered  with  ;  r»f  utility 
— avenging  injuries  received  and  so  making  it  impossible  for 
others  to  be  committed,®  vindicating  violated  natural  rights,  such 
as  the  rights  of  intercourse,  passage,  navigation,  shelter,"^  in  the 
aksonce  of  good  reasons  for  refusal ;  of  honoiu* — making  war  not 
merely  on  one's  own  account,  but  "  commuTii  ratione  et  pro  aliis," 
e.g,  against  cannibals,  people  who  practise  immolation,  or  indulge 
m  bestial  viee.^ 

Finally,  "human"  causes  of  war  appear  when  an  offended 
State  proceeds  to  exact  reparation  for  violated  poHitive  rights.*- 
The  alleged  reason  must  not,  however,  be  a  trifling  one.  "  levis 
causa  ";  one  must  not  rush  to  arms  on  the  least  provocation, 
but  only  when  war  is  really  necessary*.  Moreover,  the  violation 
of  these  rights  miLst  be  the  work  of  sovereigns  or  peoples  ;  for 
the  acts  of  private  subjects  are  not  necessarily  the  acts  of  their 

^  De  iure  freut,  I.  15  ;  p.  06  :  **  Non  aliona  homini  res  est  hominum  ineri  rem 
ot  sahitcm."  «  Ibid..  p.  ft4.  ^  De  off..  I.  27. 

*  I.  16  ;  p.  08,  6  I.  16.  «  Ibid.  '  I.  17. 

^  I.  17  ;  p.  75  :  '*  Atqiic  bellum  qiiidcm  infertiir  c<Mlem  modo,  auf  neoessariep 
ftut  utililf.r.  ant  honcHtc." 

9  I.  1ft  :  p.  79.  w   r.  10  ;  pp.  81.  82.  i»  I.  25. 

*3  I.  20  ;  p.  89 :  "  Quum  violivto  aliquo  iuro  hominum  ad  boUum  dcsoon- 
ditur/* 
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State,  unless  it  acquiesces  when  several  offences  have  been  com- 
mitted.^ 

3.  Conduct  of  War. — Not  only  must  the  cause  of  war  be  just, 
but  the  war  iuuhI  bf  iH^guii  and  lioudiicttnl  ju.stly  ;  otherwise  it 
would  be  as  wrongful  and  odious  as  miu-der.^  Public  declaration 
is  ne<H\ssarv.  and  a  iMM-tain  dt^ay  is  to  be  thereafter  made,  as  in 
the  Roman  remm  repetition  in  order  to  give  an  opportunity  for 
pe^icefid  settlement.*  Proclamation  may,  of  course,  be  omitted 
in  the  case  of  a  sovereign  as  against  his  rebel  «iul)jects,  or  in  that 
of  a  suzerain  aa  against  his  subordinate  rulers.*  An  immediate 
effect  of  declared  war  is  the  cessation  of  conmiercial  relationships.* 

The  employment  of  aKHjvssins  is  unlawful  f  at  spies  hvwful.  but 
at  the  riäk  of  their  lives  ;  similarly  of  traitors  as  against  traitors.^ 
The  ase  of  poison,^  magic  arts,  serpents,  savage  beasts,  is  for- 
bidden ;  of  elephants,  horses,  dogs,  allowed.**  Stratagems  are 
permissible,"^  but  tliese  do  not  include  perfid i<niHcond net  ;  l>oth 
acta  and  pledge<l  words  must  be  b&nae  fidei  ,-^  apart  from  tliis  there 
may  be  cases  in  which  it  would  bo  justifiable  to  deceive  the 
enemy  by  a  lie,  e.g.  as  Themistocles  did.^^ 

Gentilis  appn)vcs  of  the  opinion  of  Polybius^^that  the  laws  of 
war  p.'vrmit  the  destruction  of  fortresses,  tow7is,*''  villas,  gardens, 
ships,  productions,  in  order  to  weaken  the  enemy  and  bring  the 
conflict  to  a  speedy  conclusion ;  but  all  useless  destruction,  e.g., 
of  temples,  port>i{!r>s,  statues,  fruit-bearing  trees,  and  other  "res 
innoxiae,"  and  all  vitilation  of  sacred  objects,  e.g.  altars, 
sepnlehres,  must  be  condemned.^     He   differs  from   Polybius 

1  De  iure  heßi,  L  21  ;  p.  94  :  "  Non  impiitaiur  imivcroilati  doliolum  flingu- 
Innim";  p.  96,  '*■  .  .  civitAt^ra  teneri  pru  dcliotiH  civium  nun  injimrnturu'i«, 
ftcd  8uoco8fiiviH,  oontinuatia." 

'  n.  2  ;  p.  133  :  "  Et  iniuatuin.  ot  det<N8tabile,  ot  intemeoinum  tollum  o«t: 
id  OHt,  quou  nulla  lego  belli,  aod  pro  libidinc  goritur ;  ut  in  quo  omnia  iura 
Ivlb  mcrito  oesaare  videntur.**  *  11.  1  ;  p.  124. 

«  n.  2.  «  I.  21  :  p.  97.  •»  IT.  8.  '  II.  0. 

*•  Otlior  writore  woro  in  this  reniwct  les«  humann.  c.?.,  Miolu^I  d'AmlKiiBC, 
Le  ffiidon  des  gen«  dr  guerre  (1543),  who  says  one  may  "gastcr,  infr.sior,  in- 
toxiquor  ot  ompoisonncr  lea  oanoa  do»  ennomys.'* 

»  be.  iure  helti,  II.  6,  7.  »*•  II.  3,  »  U.  4. 

'*  II.  5  (in  accordanoo  with  the  doctrines  of  Oratian,  DfrrtXum^  II.  23. 11.  2, 
and  Thomaa  Aquiiiaa,  Summn  Theologiae,  II.  40.  3). 

*^  Cf.  [niernational  Lair  and  (Umtom  of  Ancient  Greece  and  Rome,  II.,  pp.  248 
ei  «eq. 

"  wlH,  writing  in  1558,  was  adainsl  the  deatmction  of  towua,  in  the  absence 
of  soriouB  oiTenco  on  the  pari  of  Iho  enemy  :  *'  Non  deberont  urbca  diripi,  niai 
pro  magno  flujjitio  .  .  .**  {De  re  militari,  IV.  8). 

"  Off  iure  fteüi»  II.  23 ;  p.  261  :  "  BoUum  oerto  noquo  advcreus  Doum,  ncquo 
ftdvorsuH  res  sacraa,  »ed  est  adversna  nrmato.-^."  Thu.^.  in  Iho  inatructiona 
given  to  the  Earl  of  Eaaex,  June,  1597  (tho  work  of  Gent  ilia  had  already  been 
published  in  London  by  1589),  the  violation  of  hoapilale  and  all  aacrcd  plaec? 
wna  forbidden 


Digitized  by 


r 


oogi 


136 


ALBBRICTJS   GENTILIS 


however,  in  allowing  temples  to  be  destroyed  in  certain  circum- 
stances :  by  way  of  retÄliation,  if  the  enemy  does  not  respect 
them  or  has  not  done  so  in  a  prc\noii8  war  ;  if  the  enemy  has 
already  profaned  them  ;  and  if  they  are  an  impediment  t-o  vic- 
tory.^ As  against  barbarians,  and  in  cases  of  exceptional  urgency, 
such  usually  forbidden  acts  may  be  lawful.^ 

With  regard  to  tlie  person  of  the  enemy,  it  is  laid  down  that 
non-combatants,  including  women,  children,  harmless  and  im- 
defendwl  |)ersonB,  peaoeful  peaRantw''  (who  are  held  to  be  in  the 
same  position  as  foreign  merchants),*  are  exempt  from  the 
ordinary  hostile  treatment.  Suppliants  seeking  refuge  in  sacre<l 
pKces  are  by  the  unanimous  opinion  of  the  world  oonsidere<l 
invifjlable.**  Hostages  are  not  in  the  position  of  prisonei-s  of 
vmr,  though  they  are  debarred  from  making  a  will.  They  are 
not  to  suffer  for  the  breach  of  faith  of  their  countr\Tnen.'*  Fugi- 
tive liostages  may  be  put  to  death  ;  to  receive  them  is  an  offence 
against  the  law  of  nations^  Both  natural  and  divine  law  com- 
mand that  prisoners  are  not  to  be  put  to  death  ;  the  practice  has 
sometimes  been  othenvise,  but  not  everything  so  permitte<l  is  to 
be  approve<l.^  Rigorous  treatment,  however,  may  1x5  resoi-ted 
to  in  exfejitional  cases,  e.g.  hy  way  of  reprisal,  where  captives 
had  inflicted  injury'  on  their  captors,  or  liarl  u^od  treachery  and 
violate<l  the  laws  of  war,  where  rcleasprl  prisoners  have  been 
taken  a  second  time*  A  man  is  not  a  prisoner  until  led  "  intra 
praesidia,''  but  one  who  lias  surrendered  l)eforo  being  brought 
there  is  not  to  be  slain  if  he  la3'8  donn  his  arms  and  does  not 
attempt  to  escape.     Voluntary*  surrender  is  a  j>rotect.ion,  and 

I  Ih  iure  hem,  II.  23  ;  p.  264. 

*  Cf.  Viotorifl  [Relectionta  thedogkae.,  VI.  52),  who  ompliaaiae»  that  exoesMS 
ftre  to  be  avoided,  urilo»»  abnoluti'ly  demanded  by  "  neorssitas." 

3  De  iure  belii,  II.  21.  Similarly.  Victoria  {R^lechoneg  theologitxie.  VI.  36) 
insists  on  tlio  protection  of  *'innocont<w,"  jnrludinf?  "innoxii  ftgricolao,  (tens 
to^ata  vt  pacinra."  IJtIli  docs  not  oxcept  woimvii  and  children.  It  may  be 
recallod  tliat  when  Tx-ic^'ator  took  command  of  thoforcoe  in  th*3  Notherland«. 
1584,  it  wan  Uid  down  in  the  Lawfi  atui  Onlinafici'ji  :  "ThnI  no  nmn  .  . .  shal 
lay  vioU-nt  handcw  upon  any  woman  with  childo,  or  lying  U\  chiUlolied.  oldp 
pt^rson«.  widowcff,  yon^  virginos,  or  babo«,  without  os|K?ciall  ortlt^r  frrMu  the 
ina(fistralo,  upon  painc  of  death ^'  iSfafc  Pa j>€rs.  Domestic,  Elizabeth,  cclxiii. 
102). 

*  IL  22.  Seo  infra  as  to  tho  po«»tion  of  foroign  morolmnts  within  the 
territory  of  tho  U'lhpcrcnta. 

^  11.  20.  The  din-ction»  to  tJio  Earl  of  Ehbox  wore  more  »tringent  :  thoro 
Booking  asylnm  in  hospitals  or  churobo»  could  I«  captured,  if  they  wore 
"  worthy  to  lie  takin  an  a  prisoner"  (.S'/a/c  Papera,  ioc.  cH.). 

®  To  iho  siiinc  effect  writes  Viotoria.  ^  De  iure  belli,  U.  19. 

'  n.  16.  where  he  quotes  l^aulu8(/>i>>^.L  17, 144  :**  Nonomme.  quod  Hoot, 
hoiMMtumest").  •»  IL  18. 
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should  alwayK  bo  accepted,  unless  there  are  urgent  reasons  to 
the  contrary.  Capitulation  by  the  commander,  or  by  the  majority 
of  the  fi>rceH,  prot.ecta  those  who  wore  opposed  to  submission.^ 
Exchange  of  prisoners  must  be  matle  eqintnbly  and  hurm  fide. 
Raiifiom  ou<;ht  not  to  \ye.  excessive.  If  a  liberated  priscmcr  die 
before  his  raiisom  is  paid,  it  is  due  from  his  heir.-  When  a 
prisoner  is  released  on  his  promising  not  to  take  part  in  that 
war  against  his  captors,  such  promise  is  biaidiiig  ;  but  not  necee- 
sarily  so,  if  hts  undertaking  is  prejudicial  to  his  8tÄte  or  contrary 
to  military  law.  In  the  latter  case  jurists  commonly  Imld  tlint 
the  liberated  prisoner  ought  to  return  to  captivity.*''  A  captive 
who  regains  his  liberty  has  th&  right  of  poslli7JiintU7n. 

Commanders-in-Chief  (or,  in  their  al)Kence,  inferior  officers)  may 
enter  into  military  conventions,  which  are  blading  if  they  arc 
within  the  limits  of  their  powers  ami  are  ratified.  Such  powers 
are  in  general  rastricte<l  to  matters  relating  to  mi]itar\'  opera- 
tions, and  do  not  include  that  of  establishing  a  deftnitive  peAce.* 
TruccÄ  may  be  made  for  the  burial  of  the  dead,  uhich  is  demanded 
by  natural  and  divine  law  and  the  universal  consensus  of 
humanity,'*  and  for  the  exchange  and  lib^'ration  of  ])iisoneiB. 
Th(^  uniuithonzed  act  of  an  individual  iinvt^  not  aiutjunt  to  a 
breacli  of  truce  ;  but  the  offender  ought  to  be  surrenik'ved  for 
punishment.  Dtu-ing  a  truce  forces  are  not  to  be  surreptitiously 
advanced  or  withdrawTi.  Safe-conducts  are  based  on  gred  faith  ; 
violation  by  one  side  permits  of  similar  retaliation  by  the  other.** 
All  these  agreements  and  guarantees  must  be  free  from  evasive 
intentions,  verbal  subtlety,  captious  interpretation,  and  every- 
thing else  which  is  inconsistent  with  true  hotia  fides? 

4.  ConolusioD  of  War.— The  obligatitm  imposed  on  belligerents 
to  avoid  excesses  and  observe  *'honestas"  (honour,  justice, 
humanity)  is  likewise  applicable  U)  tlie  victor,  when  he  has  the 
conquered  in  his  power.  Gkmerally  the  victor's  conduct  vn\\ 
dtfpend  on  the  seriousnrsH  of  \\\\}  injury  received,  tlie  amount  rf 
damages  suffered,  the  necessity  of  insuring  ultimate  sceuiily. 
To  go  beyond  such  limits  is  unjust ;  for  war  is  made  not  for  its 

»  Dt  iwe  beUi,  U.  17-  '  it  15.  ^  IL  11. 

*  II.  10  ;  p.  172  :  *'  Quod  igitur  t*llicum  est,  id  duces  Iraotcnt  belli,  noii 
aliud." 

"  II.  24  ;  p.  268  :  '*  Hoc  est  gentium  ot  liuinanilalia  hie."        "  II.  12-14. 

^  II.  4  ;  pp.  130,  137:  " .  .  .  Kt  valde  re«puunt  scmpuloaas  intorprcta- 
tion(»,  dispulationoa  do  apicibuH  iuris,  id  oat,  de  AulitilitAtihus  ;  et  ftb  nmni 
miilitift  longo  C88e  debent :  et  solani  veritaU'in  intueri.  quani  colit  ius  gentiun», 
et  potft  quam  vodit,  nou  autom  post  subtilit^itom  bona  tidoa." 
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own  sake,  but  with  a  view  to  attain  peace — which  may  l>e  defined 
as  "conconlia  ordinata  ";^  and  peace  will  be  more  likely  to  be 
durable  if  the  conqueror  acts  in  harmony  with  the  law  of  nature, 
and  observes  the  hm  gejUium.  rather  than  merely  relying  on  oathfi 
anrl  undertakings  exacted  from  the  conquered.^  To  Iniiict  mon- 
HtrouH  or  cruel  punishments,  even  under  great  provocation,  is 
barbarijim.  Jurists  have  differed  considerably  as  to  the  guiding 
juiiK'iplfH  to  be  observi^d  ;  but  Gentilis  unliesiUitiugly  affiims 
that  aequitas  is  to  be  preferred  to  iits  striclum,  and  honesias  to 
uLilUas.^ 

The  vanquished  party  may  be  deprived  of  all  weapons  of  war,* 
as  well  as  of  tlieir  standards,  insignia,  etc.*  Their  fortifications 
and,  if  necessity  deman<l,  their  towns  taken  by  storm  may  bo 
destroyed  •  and  harbours  "  filled  up. "  ^  Their  temples  and  sacred 
objects  must  he  spared,  even  though  their  religion  is  deemed 
false.®  Works  of  art.  libraries,  manuscripts  are  inviolable.**  If 
the  various  proceedings  from  the  commencement  to  the  t-ermina- 
tion  of  hostilities  have  been  in  conformity  with  law  and  justice, 
then  the  victor  may  enter  into  occupation  of  his  opponent's 
territory.'**  But  such  occupation  is  in  general  to  be  effected  only 
to  the  extent  of  the  t-erritory  occupied  by  the  forces,  as  the  right 
is  "  parti<niiar "  antl  nc>t  "universal"  (whicli  Htttnian  also 
hol(bt);  it  is  a  case  of  "adquisitio  universalis  "only  when  a  State 
is  entirely  absorbtnl  by  another,  and  its  territory  passes  along 
with  its  rights  and  burdens/^  The  test  of  occupation  is  effective 
possession,  eomplet-e  control.^-  If  not  otherwise  laid  down  by  a 
treaty  of  peace,  the  lands,  places,  buildings,  etc.,  as  well  as  «hips, 
arms,  and  other  booty  are  in  the  power  of  the  occupier,  and  do 

1  DeiurebeUu  III.  1.  2  ni.  13. 

=*  in.  12  ;  pp.  335-337  ;  p.  338  :  "  Iiitogm  iuatitin.  ost.  quae  honcstatcm  rcbtu 
omnibu**  ann*poniL  "  (aocürding  t^  the  opiuion  of  Amtotle). 

*  III.  II  ;  p.  334.  6  III.  6;  p.  296. 

«  III.  7  :  pp.  :J<H.  302.  '  UI.  7. 

^  III.  Ö  :  p.  208  :  '*  Ncquft  onim  licet  victoribuR,  perdorc  victia  iura  Dei  nut 
naturao,  Ktiiini  t»t  (luum  est  on  religio  victi  fjvlmv,  ut  «ic  putot  oxyroore, 
pirf^n''  victo  tlccMit." 

"  In  this  respect,  as  in  ao  manv  nther  questions,  GentilJB  is  in  ailvnnoo  of 
his  lim«.  TIiuH,  in  1023,  when  Tf^idt'IlK-rj.'  wan  tuken.  it*  fainouH  library  wa» 
pillaged,  and  vikluable  mjvnusoriptfl  were  cirrird  oflf  to  the  Vatican.  Later 
It  iKrcamo  tbc  practice  to  (itipiilatf^  that  if  a  town  capitulated,  its  charters, 
public  docunR'nt»,  etc.,  were  t-o  Im;  spjtred  by  tlio  cotutueror — as  wa«  the  ease 
in  in7H  when  T>>uiH  Xr\'.  took  Ghent.  «  Dt  iure  helii.  III.  4  ;  p.  202. 

"'  III.  5  ;  p.  290  :  **  Et  civilaa  quae  de  prineipe  in  principem  transient,  cen- 
sotur  cum  mnnihu»  «iii«  quah(a!ibiiH  IranHÜsitc." 

'^  irr.  17  :  p.  370  :  ''Is  dicitur  occuparc,  qui  hic  incipit  occuparo  ut  T)0»Hit 
coTisorvare  elt  pjH.iidoro  :  qui  autom  neqnit  tenon»,  niai  capiat  aliqucm  locum 
prinoipaluiu,  in  occupaase  non  dioitur.** 
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not  revert  to  the  original  owners  if  the  enemy  ift  not  expelled 
from  the  country.^ 

As  to  the  person  of  the  vanquisheil,  Gentilis  emphasizes  that 
it  iö  unla>vful  to  slay  the  prisoners  or  the  heads  of  the  army  or  of 
the  defeated  State,  in  the  absence  of  urgent  reasons,-  or  retain 
them  in  oaptivity  after  peace  is  concluded.  Certa  in  rigours  might 
perhaps  be  excused  in  the  heat  of  a  battle,  but  not  so  when  the 
war  is  over.^  Further,  prisoners  of  war  may  not  be  reduced  to 
slavery,  at  least  as  between  Christians.^ 

Other  right«  of  the  conqueror  are — to  change  the  form  of  the 
government  of  the  conquered  country,  tf  demanded  by  reasons  of 
general  security,*  Uy  impose  his  religion  (but  only  in  the  absonco 
of  any  other)®  and  the  language  of  his  country/  Finally,  he  may 
jiLstly  exact  a  war  indemnity,^  impose  a  tribute  and  other 
pr^cuniarA-  obligations,  and  demand  such  cessions  of  territorj'  as 
he  deems  "pro  arbitrio  boni  viri  "  indispensable  to  the  security 
of  his  State  » 

ß  Maritime  War. — Apart  from  the  rights  and  duties  of  hv\- 
iigerents  in  general  warfare,  a  few  questions  are  raised  by  Gentilis 
in  regard  to  naval  war.  The  granting  of  letters  of  marque — the 
recognized  and  unual  practice  of  the  age— in  emphatically  con- 
demned by  him  as  amounting  to  a  deliberate  nanction  of  roblwry 
of  unarmed  and  harmless  nierchanls  and  others;  *'Dico  esse 
odiosissimtim  hoc  iuslitterarum  markae  quod  merito  divinisKimus 
nosterrexabominatur  ;  per  qundgorctiirlatrocinium  vorius  quam 
bellum  contra  inermes  ot  innoxios  mercatt^rcR  ct  alios  ah  aciebu« 
longe  positoH.*'^°  Jurists  like  Co\Tirruvias  and  Ayala"  had  ad- 
mitted the  legitimacy  of  reprisals  ;  and  even  Grotius  helfl  that 
the  goods  of  subjects  may  be  seized  in  respect  of  any  debt  or 
unfulfilled  obligation  of  their  sovereign  or  State .^ 

»  De  iure  bdii.  TTI.  17  :  pp.  3fii.  367. 

'  in.  8  ;  p.  313.  OoutiliM  refers  Id  iho  fjimoiiH  ca»o  of  Conradin.  who  wrts 
dofratod  in  I'2ti8  by  Charlos  of  Anjnu.  and,  wilh  Popo  CIcmont'H  consent.  wa8 
pxwiited.  OentiUs  «ly«  it  wits  wron^  to  tr«it  Coiiradin  liko  it  criminal  when 
ho  was  taken  prisoner,  but  hi«  doath  was  dcmiindixi  by  »uprctne  necessity. 
Thirt  prcoodont  wn»  cit«!  l)y  Ktizabeth  when  Mary's  complicity  in  Bnbington  » 
plot  was  dctect<Hl  in  1580. 

'  ni.  8  ;  p,  311  :  **  Sod  in  hollo  liouit  eoB  occidere  inlor  imm  vindictAm  et 
anna,  non  in  pace." 

*   III.  0.  «  III.  10. 

« in.  II.  T  m.  11  ;p.  331, 

«  III.  3.  » riL  4. 

'°  His  opinion  eiven  in  n  oonsultntion,  and  to  bo  found  in  Lan^oume Ma%%' 
gcripts,  vol.  cxxxix. 

**  De  inre  ei  offeiii*  helUciK  rt  dr  Hi/tri-ptina  militari  (1582).  I.  4.  3. 
>3  De  iure  beui  el  pacts,  HI.  2.  2. 
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As  to  maritime  capture,  various  doctrine«  were  advanced  by 
writers  and  different  practiceB  adopted  by  State«.  Some  held 
that  the  ]>rf»poiiy  i»  a  prize  vested  in  the  captor  the  moment 
it  was  taken  ;  others  insisted  that  in  order  that  the  properly' 
might  pas»,  tlie  prize  must  have  remained  in  his  handR  for 
twenty-four  lioiirs  •}  others,  again,  amongst  whom  was  Gentilis, 
argued  that  acquisition  of  property  can  follow  on)}'  after 
"deductio  intra  praepidia.'*^  The  rule  of  twenty-four  hours 
prevailed.^ 

0.  Weutrallty."* — In  his  treatment  of  tlic  rights  and  duties  of 
neutrals  Genlilis  lay»  down,  as  the  indispensable  criterion,  the 
territorial  principle.  A  bf.«lligerent  has  not,  as  was  often  claimed, 
an  unrestricted  and  absolute  right  to  pass  over  a  neutrars  t*»rri- 
tory.  Innocent  passage,  however,  is  lawful  ;  and  it  is  the  better 
practice  to  obtnain  permission  from  the  State  or  sovereign  in 
question,  wlio  is  enlitknl  t-o  prohibit  within  his  dominions  any 
military  operations  whatever,''  Foreign  merchants  remaining 
ti'mporarily  Mithin  the  territory'  of  a  belligerent  State  cannot  l>e 
treated  as  enemies  by  the  other  adversary,  if  they  take  no  part 
in  the  war  and  faithfully  observe  the  obligations  imposed  on 
neutrals.  Hence  they  arc  free  from  all  acts  of  war,  including 
reprifHals."^  But  if  such  merchants  or  otlier  aliens  have  estab- 
lishwl  a  permanent  residence  there,  and  have  taken  over  their 
fortunes,  or  the  greater  pari  thereof,  with  the  intention  of  settling, 
then  they  may  be  justly  itlentitied  with  the  enemy  as  occup^nng 
the  position  of  subjects  of  their  new  ooumtry,  even  though  they 
had  not  acquired  the  full  rights  of  citizenship.'  The  test.  then. 
is  not  origin  or  naturalization — for  one  may  be  a  citizen  of  various 
places — but  domicile  f  and  this  depends  not  only  on  the  factum^ 
but  also,  and  more  particularly,  on  the  antmiis  maneiidi^ — thougli 

»  Cf.  Grotiu.«,  in.  6.  3.  n.  2. 

*  Adinvntio  //wpaniVv».  I.  2  ;  p-  4  :  "  .  .  .  c\Mf\d  rpa  ho.<iti  cnpta  non  prius  *ii 
quaorerotur,  quam  et  tntm  oiuedoin  pmesidia  perducl-a  esBot.  quamviB  oa  din 
ni>88«HKii  cHsot,  per  duos  ftmpUus  men.soH  in  man  habi(4i."  Tht»  Siftf  Fartidas 
luid  admitted  this  principlo,  as  well  as  that  nf  ■pf.rnociatio. 

^  Cf.  the  artiolo  on  Zouchp,  and  that  on  Bynkerehoek. 

*  Sue  the  article  on  Bynkershoek. 

"  De  iure,  belli,  T.  19  ;  p.  83. — Bonct,  L'arhredeJi  hataiUf^Jt,  htvd  written  to  the 
Bame  effect ;  but  there  were  then  no  tixed  rvilea  on  the  RuLjeot. 

"  II.  22  ;  p.  252  :  "  Mcrcatoribua  noque  nooendum  est  ;  qui  npud  hostes 
dnprohenduntiir.  etcnim  noc  hoHtes  isti  aunt ;  ut  nee  alii  pert'grini.  .  ,  . 
reregrinoB  neque  reprosaliao  affiictamt/' 

7  hid.,  p,  253. 

^  Ibid.,  p.  258 :  ''  Subditi  diountur  non  roapeotu  originis»  vol  »UeotionU, 
sed  domioitii." 

Ö  Jbid,,  p.  265. 
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in  a  doubtful  caso  doinicUo  iiiay  bt;  pmsujued  from  ton  yeare' 
reöidonce.  Moreover,  it  is  possible  to  have  several  domiciles.* 
Fn:>in  these  cousidurutioiis  it  follows  that  tliough  Üie  guuds  of 
domiciled  persons  may  be  taken,  those  of  aliens  proper  must  be 
respected  {as  was  the  uawe  in  thu  roeont  war  botweon  England 
and  Spain),  unless  they  actively  assist  the  enemy. 

In  pursuance  of  the  principle  of  territoriality,  goodts  or  prisoners 
taken  within  neutral  territory  do  not  pass  to  the  captor,  but 
must  be  delivered  up  on  the  demand  of  the  sovereign  of  that 
territory.^  The  same  rule  applies  even  if  flight  began  wheie 
capture  was  biwful :  for  change  of  territory  implies  another 
sovereignty  and  another  jurisdiction.^  Hence  in  the  war  be- 
tween France  and  Spain,  Spanish  fugitives  pursued  to  England 
by  the  French  wore  held  to  be  protected  ;  and  similarly  in  1688 
when  the  Spaniards  fled  before  the  Englv^  Heet  to  the  French 
coast.* 

All  neutrals  who  supply  munitionB  of  war  and  provisions  to 
the  enemy,  and  instigate  or  encourage  him  in  any  way,  are 
deemetl  to  luive  taken  up  liis  cause  and  to  be;  therefore  invested 
with  hostile  cliaractor.  In  general  terniH  it  may  be  stated  that 
he  is  an  enemy  who  does  what  pleases  the  enem3^  There  are  no 
positive  rules  of  ius  gentium  expressly  forbidding  the  commercial 
relationship  of  neutral  States  with  belligerents  ;  but  a  general 
proclamation^  or  a  special  demand  for  the  cessation  thereof  may 
bo  made  by  either  adversary,  in  accordance  with  the  principles 
of  aequiicts  and  natura.  Freedom  of  trade  and  the  rights  of 
merchants  are  undoubtedly  to  be  respected  ;  but  where  there  is 
a  conflict  between  the  interests  of  neutral  traders  antl  the  supreme 
interoäts  of  a  bcUigortint  State,  the  latter  must  predominate* 
Thus,  recalls  (ientilis,  Elizabeth  in  1589  rightly  claimed  that  the 
English  Heet  lawfully  despoiled  the  ships  of  the  Hansfuiü*;  Stati-s 
for  serifhng  victuals,  naval  stores,  and  vessels  to  Spain.'     (On 

t  De  iure  beüi,  U.  22;  p.  258. 
'  AdvoctUio  Hijspanica,  I.  5. 

^  Ibid.t  I.  6  ;  p.  10  :  "  ALienum  tomtorium  soouritutem  praost-at.  Et  luutato 
territori«»  mutatur  put«»tas,** 

*  cy.  ibid.^  L  8,  whoro  ho  approves  of  l.ho  wide  EngUäli  olaim  to  murilime 
j  uri>«lietioii. 

*  It  had  beoomo  ouatomary  as  ojirly  aa  the  thirteenth  century  to  issue 
praclamiitions  a^ainnl  ihü  tiupply  uf  iiiuniLioriB  and  pi*ü\iMionB  to  the  onoiiiy. 

*  Dc  litre  bfUt,  I.  21  ;  p.  U7  :  "  lu»  couiuiorciurum  oot^uum  osl ;  at  hoc 
ooquiuH  tutmdao  »jihitiH.  Est  tUud  ^ontiuiu  iua  ;  hoc  naturao  cM.  Est  iUud 
privatoruiu  ;  out  hoc  rognorujn.  Cea&t  i^tur  regno  morcatura,  homo  naturuo, 
peouuia  viioo." 

7  C/.  State  Pa^»,  Dtmesiic,  EiisabiUh,  voxzii.  80,  89  ;  coxxiii.  04  ;  ocxxv.  43. 
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this  oocasiou,  aud  again  in  1597  at  the  request  of  Daulsh  ambae- 
Badors,  the  English  governmout  drew  up  a  liut  of  coutraband 
goodh  ;^  aud  iu  1004  prohibited  articles  were  enumerated  in  the 
treaty  between  James  I.  and  Philip  III.  of  Spain,  and,  again, 
later  iu  the  treaty  between  Sweden  aud  the  United  Provineee.) 
Accordingly,  the  action  of  the  English  and  others  "w&s  illegiti- 
mate, says  Gentili.s»  when  they  supplied  munitions  of  war  (*'com- 
moda  hello  ")  to  the  Turks,  who  were  at  war  with  the  Emperor. 
For  like  rea^ouH  Charle«  of  Burgundy  adopttxl  ncvere  measure« 
agaiiLst  foreign  trader«  for  attempting  to  cair^-  provisioua  to  his 
besieged  enemy.  The  guiding  ruU*  in  all  these  questions  may  be 
expressed  in  the  form  of  tbe  universal  imperative  :  "'  Quod  tibi 
fieri  uon  vis,  alteri  ne  feceri^/' 

Concliislon,— The  work  of  G-'Utiiis  is  of  enduiing  value  in  tlie 
hiötory  of  the  law  of  nations.  He  did  more  thau  any  otlier  writer 
to  free  interniUioual  law  from  the  besetting  theological  importa- 
tions and  the  incubu«  of  scholastic  cawuißt^}^  In  his  clear  recog- 
nition of  and  constant  insistence  on  the  predominant  positive 
aspects  of  the  äubjoct,  he  ffjreshadowed  the  modern  prevaihng 
view,  which  empliasizt*^  ttuit  the  regulation  of  interstatal  rela- 
tionships iu  based  on  law  aaid  not  merely  on  eouirtesy.  He  fre- 
quently appeals  to  divine  law  ;  ho  is  always  ready  to  hivoke  tlie 
authority  of  "natural  re^ison,"  of  the  law  of  nature,  but  in  doing 
so  his  aim  is  to  apply  additional  sanctions  to  mattei^s  which  are 
uuivei-sally  afEimed  by  the  intuitive  conseiousne-ss  tjf  uiaukiml. 
Metaphysical  abstractions  and  cLuilectic  subtleties  he  avoided  as 
being  a  mcuace  to  the  slabihty  of  the  very  fuundatimis  of  tlie 
subject.  His  aim  is  a  thoroughly  practical  one  ;  he  consider 
with  the  mnul  of  an  impartial  judge — a  mind  swayed  by  common 
8CUÖ0  rather  than  by  ancient  authorit}' — tJie  great  controversies 
of  the  time ;  and,  in  default  of  prior  agreement  or  consistent 
practice,  he  suggests  brief  definite  solutions  in  accordance  with 
the  beJiests  of  justice  anil  humfiuity.  In  comparison  mth  the 
compivhensivc  work  of  Grotius,  the  work  of  Geatiliw  may  seem 

*  It  may  ha  inleresting  to  refer  to  Burleigh's  proolamation,  wlioro  justilica- 
tion  ia  Hought  on  the  ground»  of  civil  law,  thu  law  of  uationi«,  näturul  and 
divine  law  :  *'  Her  AüijcHty  tliynkelh  and  kiiomMh  it  by  the  ruk'n  of  the  law 
A»  well  of  nature  an  of  men.  and  Mpocially  by  llie  law  civil,  tliai.  whenever  iiiiy 
dotb  directly  help  h*.r  enemy  with  uucoourb  of  env  viclell,  armor,  or  any  kjTid 
of  munition  to  enhable  hi«  ^hippos  to  maintain  tneinselves.  she  may  Uwf  ully 
intorrupt  the  same  ;  and  tJiitJ  ugrueth  with  the  law  of  God,  the  la^v  of  mil  uns 
the  law  of  luition^,  and  hath  been  iu  all  tymes  practi^Rrd  and  in  all  countries 
botwyxt  prynoe  and  prynce,  and  country  and  count rv*'  {Lnyiaduwne  Manu- 
acripU,  civ.  30,  f.  70). 
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more  or  lees  fragmentary  ;  but  it  is  important  to  remember  that 
the  work  of  the  former  was  a  later  pubhcation  and  had  the  great 
advantage  of  being  modelled  on  that  of  the  latter.  No  doubt 
Grotius  is  superior  in  philosophic  grasp  ;  by  virtue  of  this  capacity 
he  elaborated  a  magnificent  S3rstem,  parte  of  which,  however, 
were  in  some  respects  retrograde,  in  others  alien  to  the  require- 
ments and  circumstances  of  the  age.  Hence  at  times  his  work 
preeents  the  appearance  of  an  abstract  a  priori  treatise.  Gentilis, 
on  the  contrary,  always  considered  actual  conditions  and  possi- 
bilities, and  never  forgot  that  a  body  of  rules  governing  the  rela- 
tionships between  men  or  between  States  is  necessarily  of  an 
oiganic  nature  ;  hence  he  avoids  all  arbitrary  dogmatic  methods. 
He  clearly  marked  out  the  respective  spheres  of  the  international 
jurist  and  the  theologian ;  he  carefully  differentiated  between  the 
work  of  the  international  lawyer  and  that  of  the  civilian.  He  is 
not  given  to  fallacious  presumptions  of  analogy  between  the  civil 
law  and  the  law  of  nations — ^presumptions  which  govern  the 
fundamental  classification  of  the  work  of  Grotius. 

When  we  carefully  weigh  all  these  considerations,  and  bear  in 
mind  the  difEerences  of  the  epochs  of  these  two  jurists,  the  greater 
difficulties  attending  the  pioneer  work  of  the  earlier  writer,  the 
remarkable  systematic  powers  and  enormous  European  influence 
of  the  later,  we  can  readily  conclude  that  Gcntilis  and  Grotius 
are  the  two  greatest  contributors  to  international  law  ;  but,  not- 
withstanding the  glorification  of  the  one  by  the  Italian  school 
and  the  apotheosis  of  the  other  by  the  Dutch,  we  cannot  finally 
decide  which  of  them  really  occupies  the  foremost  place. 
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The  world  of  thought  is  apt  to  forget  that  Francis  Bacon,  the' 
Master  of  Laws,  was  a  lawj^er.  There  were  many  tent-makers 
before  the  day»  of  ISaiii  of  Tarsus  and  after,  and  lawyers  were  not 
wanting  in  England  before  the  days  of  Lord  Venilani  of  York 
House,  nor  have  l>cen  sbice.  But  Paul  we  rcnienibor  as  an  Apostle 
to  the  Gentiles,  and  Bacon  as  au  Apostle  to  the  Schoobuen.  Their 
trader  ooneern  us  not.  Indeed,  the  fact  that  Bacon  tradoil  In 
Jaw  is  one  of  the  tnigedic«  of  history.  Yet  to  forget  that  ho  was 
a  lawyer  it*  to  forgot  that  ho  was  a  jurist — -a  vcsry  different  matter  ; 
and  is  to  overlook  Ibe  fact  that  the  laws  which  control  the  rela- 
tioiisliips  uf  men  are  not  ItKs  fundamental  than  the  laws  that 
express  the  interaction  of  particles  or  the  flux  of  energy.  To 
Bacon,  as  to  ariuthtM*  apostle,  nothing  was  unclean  or  common, 
except  iK-rhaps  muiiiciijal  law,  anil  uU  that  apixirtained  either  to 
things  or  nu>n  were  the  subject  of  legitimate  curiosity  and  ordered 
b|x?eiüation.  But  tlio  law  of  his  nat'n>n  claimed  liüu  as  her  own 
by  hereditary  right,  atul  traineii  him  to  expound  not  oxily  the 
laws  of  men,  but  the  laws  of  Nature. 

Sir  Nicholas  Bacou.—Francis  Bacon  belonged  to  a  distin- 
guished legal  family  clostily  associated  with  Gray^s  liui.  His 
example  and  that  of  his  famous  father,  Sir  Nicholas  Bacon,  no 
doubt  in  part  accoimts  for  the  not  muremarkable  fact  that  in  the 
sixteenth  an^l  subsequent  centuries  there  were  in  all  forty  mem- 
bers of  the  Iim  be^iring  the  family  name,  of  whom  eight  had  the 
prainomeii  uf  FraJicLs.  Sir  Nichola«  Bacon  waa  the  firnt  pro- 
fessional lawyer  who  ruled  the  C^>iirt  of  Chancery.  He  was 
perhap»  Queen  tliizal>eth*s  first  legal  appointment,  bi  1558  she 
made  him  Lord  Keeper  of  the  Great  Seal  of  England,  aa  ofüco 
that  ho  held  until  1578.  During  his  time  it  was  declared  by 
ßoyal  Warrant  and  Statute  that  this  of&ce  was  indistüigiüahable 
in  operation  from  that  of  Lord  Chancellor.     Nichohtö  Bacon  was 
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&  groat  Elizabethan,  and  liis  greater  sou  reApod  the  sterling 
benefit  of  his  legal  prestige.     He  was  a  man  of  honettt,  hunioroub, 

id  humble  heart,  and  he  abliorred  the  dislumesti.?«  of  his  ago 
knd  his  profession.  He  spoke  plainly  to  the  Queen  on  the 
idalous  matter  of  the  monopoly  lioencee.  "  Will  you  have 
me  speak  truth.  Madam  ?  Liccniid  omties  deier lores  sumn^. 
We  are  all  the  worse  for  lifx'nce."  Despite  tlic  greatness  of  his 
position,  he  kept,  imlike  his  less  wise  son,  no  state.  '*  My  Lord» 
what  a  little  house  have  you  gotten  !"  said  the  Queen  to  him  at 
Gorhambury.  "  Madam,"  he  replied,  '"  my  house  is  well,  but  it 
is  you  that  have  made  me  too  great  for  my  house."  A  blunt, 
stern  judge,  he  had  little  symjMithy  with  the  delays  and  garrulity 
of  his  profession.  '"  There  is  a  great  diUerence  betwixt  you  and 
me/*  he  onoe  said  to  a  verbose  pleader  :  **  a  pain  to  me  to  speak, 
and  a  pain  to  j^ou  to  hold  your  peace." 

Nicholas  Bacon  had  been  Lord  Keeper  tliree  years  when  Francis 
was  bom  in  the  legal  piu^Ic  on  January  22,  1561.  He  was 
destined,  as  the  Queen  prophesied,  to  achieve  the  unique  dis- 
tinction of  succeMing  to  the  great  office  that  his  father  held  at 
his  birth.  At  the  early  age  of  twelve  years  he  was  entered  at 
Trinity  College.  Cambridge,  but  he  came  down  in  March,  1575-6, 
having  but  just  completed  his  fourteenth  year.  He  joined  Gray's 
Inn  on  June  27,  1576,  and  on  November  21  of  the  same  year  ho 
was  given,  with  his  four  bn^thers,  out  of  compliment  to  his 
father's  office,  a  position  among  the  Grand  Company  of  the 
Ancients.  He  was  shortly  afterwards  sent  to  Paris  to  loam 
diplomacy  in  its  subtlest  school,  and  he  remained  in  France  for 
three  years.  During  this  period  his  father  retired,  and  shortly 
afterwards,  in  February,  1578-9,  died  suddenly.  Francis  re- 
turned at  once  to  England,  and  resumed  his  Ic^gal  studies,  taking 
up  his  residence  in  chambers  at  Gray*s  Inn  that  had  been  granted 
in  1579  to  him  and  his  brother  Antony  jointly  for  a  term  of  years 
which  was  renewed  in  1588.  It  is  evident  that  the  Lord  Keeper 
had  made  arrangements  for  his  sons  return,  and  had  probably 
designed  in  his  retirement  to  watch  over  the  student's  progress 
in  laws  and  manners.  Bacon's  great«it  loss  in  life  was  the  death 
of  his  wise  father  at  this  critical  period.  The  lessons  of  the  Con- 
tinental school  of  diplomacy,  with  its  fluent  sophistries,  needed 
to  be  modified  by  the  slow  wisdom  of  the  man  to  whom  it  was 

a  pain  to  speak." 
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Cray's  Inn  :  fiacon'B  Headings. — Bacon  never  gave  up  the 
chambers  in  Gray's  Inn.  At  a  pension  of  November  8,  1622, 
after  the  Lord  Chancellor's  fall,  they  were  re-granted  to  him  for 
a  term  of  forty  years.  He  liad  then  retired  t-o  this  ''cell." 
"  MyseJf  for  quiet  and  the  better  to  bold  out,  ain  retired  to  Gray's 
Inn."  In  that  faithful  stnmgliokl  disgrace  could  not  tijueh  him, 
and  he  could  look  freely  forth  upon  the  walks  that  he  had  made 
and  write  about  the  gardens  that  he  loved.  These  chambers  that 
he  occupied  for  üve  and  forty  years  were  by  his  will  devoted  to  a 
pathetic  use.  He  directed  them  to  be  8(ild»  and  the  proceed«,  to 
the  extent  of  £300,  to  be  applied  *'  for  some  little  present  relief  "  of 
fift^^-en  Cambridge  and  ten  Oxenford  scholars.  Hiw  oM'ii  Iwunteous 
natiu'e  looked  back  with  pain  on  the  narrow  means  that  waiped 
his  own  professional  life.  Ho  took  up  residenoe  in  Gray's  Inn 
in  1580,  under  a  *' special  admittance,"  that  excused  him  from 
keeping  commons.  Late  hours,  as  his  motlier  plamtively  pointed 
out.  had  rendered  his  digestion  incapable  of  student's  fare.  On 
Juno  27,  1582,  he  was  called  to  the  Bar,  and  two  years  later  he 
entered  the  Parliament  that  met  on  November  23, 1 584,  a«  member 
for  Melconibo  Kegis,  He  at  once  phmged  into  public  affairs,  and 
his  letter  of  advice  to  tht^  Queen  of  the  same  year  on  the  treat- 
ment of  Romanists  anil  ultrarProteatantö  savoured  of  wisdom  as 
unerring  as  it  was  precocious.  In  1586,  though  he  had  not  yet 
reati,  he  wtm  made  an  Iionorary  member  of  the  Header's  Table  at 
Gray*8  Inn,  and  in  the  following  year'  he  was  elected  as  one  of 
the  Assistant  Reotlers  to  the  Reader  Anthony  St.  Leger.  In 
these  two  events  there  is  e\idenc«  of  the  mark  that  he  had 
already  made  as  a  stuclioim  lawj'er.  His  fir^t  Reading  dealt 
with  the  subject  of  Advowsons,  the  text  being  the  fifth  chapter 
of  the  8eO(jnd  Statute  of  Westminster.^  The  Reading  is  extant 
in  manuscript,  but  hae  not,  so  far  as  I  am  aware,  yet  been 
published . 
The  Stowe  Collection  was  unfortunately  closed  to  Mr.  Spedding 

*  1587,  ttccordiug  to  Mr,  Heath ;  but  1Ö8Ö,  according  to  tho  Gray's  Inn 
Pons  ion  Book. 

2  1:j  Edw.  I.e.  5  (1285)  (soo  Co.  LiU.  lib,  llDfc,  3446).  Tliiu  eoction  wo» 
onartod  to  pi»vido  a  rfiinxly  lor  U8iiri>alioiia  of  tho  Advowsons  of  cliurchoä. 
Hy  C^haplur  1.  of  tho  CouNtilulioas  of  Clanmdon  (1164)  all  quosUons  rulatinj; 
to  iidvuwuuim  liad  boon  romovod  into  the  King's  LN>urt ;  but  iiuvurthulus»  ttiu 
writd  uviiilablu  wuru  of  litllu  usu  to  rovor»ionor».  It  wab  found  thitt  huira 
undor  agu,  ruvfirf^JoiiurK,  marnod  Huniüii,  j^nd  ruUgious  jNirRoiiH  during  ihu 
vacaiiujeti  uf  thuir  Jiuldingä  fruquuutly  »ullurod  thv  losd  uf  thuir  advuwHuiui 
through  frauduloiit  proisoiitaljoiiti  tu  büiiulicuü  by  Ufu  tunautä  aud  uthor 
pertioufl.    Thuru  were  tluou  original  writ« — one  writ  uf  Kight  {de.  recto  atfix>- 
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and  Mr.  Heath,  with  the  result  that  it  was  not  possible  to  obtain  a 
tranficript  of  the  unique  mamiscript  of  the  Beatling  for  the  pur- 
poses of  Mr.  Spedtling's  final  edition  of  Bacon*»  works.  This  was 
a  serious  loss,  for  the  Reading  is  the  earliest  extant  of  Bacon's 
legal  Avritings,  with  the  possible  exception  of  Th^  Discourse  upon 
the  Commission  of  Bridewdl,  which  was  written  in  1687,  and  to 
which  I  shall  have  occasion  to  refer  later  as  giving  a  clear  view 
of  his  early  oonstitutional  ideas.  It  is  plain  that  by  this  date 
Bacon  had  become  a  deeply  read  lawyer.  Indeed,  before  this  date, 
in  1580,  his  merit  had  been  recognized,  for  in  that  year  he  was 
made  a  Bencher  of  his  Inn,  and  thus,  in  pursuance  of  a  resolution 
of  the  Privy  Council  of  Februarj*  8,  1584,  became  qualified  to  sign 
pleadings  and  to  plead  at  Westminster.  In  the  normal  course 
he  could  not  have  dune  so  until  ^\e  years  from  his  call  to  the  Bar. 
It  would  appear^  then^  that  Bacon  hatl  begun  seriously  to  practise 
in  1586.  In  the  same  year  he  was  elecf-ed  member  for  Taunton. 
In  1589  he  sat  for  Liverpool,  and  was  made  Bean  of  Gray's  Inn. 
A  year  lat^^r  ho  was  created  Queen's  Counsel  Extraordinary.  In 
the  Parliament  of  1593  he  sat  for  Middlesex,  and  in  the  following 
year  ho  was  appointed  as  acting  Treasm-er  of  his  Inn.  ^Vll  tlio 
evidence  seems  to  point  towards  an  active  professional  and 
political  life.  It  is  said,  however,  that  it  was  not  until  1594  that 
he  first  argued  in  Court.  All  the  evidence  is  against  this  sugges- 
tion, for  not  only  had  lie  been  a  Bencher  at  this  dat«  for  eight 
years,  and  a  Queen's  Counsel  for  f*>ur.  but  the  class  of  oases  he 
api»eared  in  were  of  tlie  first  magnitude.  It  is  probable,  how- 
ever, that  it  was  on  January  25,  1594,  that  he  made  his  first 
striking  success  in  Court — a  success  sufficient  to  call  forth  the 
approval  of  Burghley.  He  increased  his  reputation  as  an  advo- 
cate, wo  are  told,  by  further  arguments  on  February  ß  and  6, 
1594.  These  successes  were  foUimed  in  the  Easter  Term  by  the 
great  argument — still  elaborately  extant — in  Chudleigh's  Case,  a 
cause  in  which  he  appeared  with  Coke.     Bacon  said  of  himself, 


caUonis),  luid  two  of  PosseaaioD  [danien  prMoUmerU  and  ^uare  impedit) — 
but  a8  thay  providod  no  sufiioiout  remedy  tbe  statute  Mi^vo  the  rovorsioiior* 
*' Bueh  action  by  writ  of  Advowuon  Possossory  iw  tlioTftst  ancestor  of  mucIi 
an  hoir  .sliuulU  havo  had  at  ihu  last  avoidance  hapi)Ouinü;  in  bia  timo.  being 
of  full  ago  bofuru  Inn  doulh,  ur  before  the  demise  was  mode  for  tonu  of  bfo  or 
in  foo-tail."  Iiacon*H  view  on  this  intricato  aubjoi^t  must  Ikj  valwahlo.  The 
opinion  expressed  by  Sir  Kdward  Coke,  thiit  an  infant  could  preeoiit,  whatevur 
his  ago  might  bo — a  view  also  taken  by  Lord  Cbaiioellor  Kinc  (sou  a  /n*/., 
166;  Oo.  LiU.^  89a,  nolo  1) — cuuld  havo  fomid  little  favour  in  Bacon's  eye», 
9avo  in  au  far  as  it  negatives  tbo  idea  of  lapse. 


Digitized  by  V^  OOQ IC 


H% 


TKAJtdS  BAOÖS 


"  In  weighty  caufies  I  always  used  extraordinary  diligence  *^  and 
this  is  oertainiy  confirmed  by  the  argument«  extant,  all  of  which 
Bhaw  profound  learning  in  case  law  and  immense  elaboration. 
It  is  absurd  to  suppose  that  the  author  of  the  argument  in 
Chudleigh'e  Case  was  unfamiliar  with  Court  work.  He,  indeed,  at 
this  date  considered  himself  entitled  to  a  Crown  offioership,  and 
when,  despite  the  influence  of  Essex,  he  failed  to  obtain  recogni- 
tion, he  felt  that  he  had  received  a  professional  rebuff.  Writing 
to  Essex  in  1595,  he  expressed  a  wish  to  retire  from  the  legal 
profet»ion.  The  want  of  money  was,  we  may  believe,  at  this 
time  a  serious  matter.  Naturally  lavish  in  his  expenditure,  and 
\vith  but  small  private  means,  some  certainty  of  income  ha<l 
become  a  necessity.  An  application  for  the  Mastership  of  the 
Wards  failed.  In  May.  1596,  he  attempted,  without  sucoess,  to 
secure  the  Mastership  of  the  Rolls.  A  corrupt  competitor  was 
appointed.  Bacon  himself  was  gradually  drawn  into  the  net- 
work of  corruption  that  surrounded  the  whole  judicial  sysl^oi. 
He  secured,  instead  of  the  I^lls.  the  revprsion  of  the  Clerkship 
of  the  Star  Chamber,  and  in  1597  he  actually  offered  this  post  to 
the  Lord  Keeper,  Sir  Thomas  Egerton,  for  his  son,  in  considera- 
tion of  the  grant  of  the  again  vacant  Mastership  of  the  Rolls. 
This  singularly  unhappy  prop<:>8al  was  repeated  on  November  12, 
1597.  at  the  very  time  that  Egerton  was  acting  as  a  member  of  a 
commission  appointed  to  inquire  into  the  corrupt  practices  of  the 
Master  who  had  secuired  the  ofifice  in  the  place  of  Bacon  in  May, 
1596. 

The  Judicial  Sale  of  OfBoes  in  the  Sixteenth  Century, — ^This 
affair  is  important,  though  it  is  not  mentioned  by  Liord  Macaulay. 
It  throws  a  vivid  light  upon  the  judiciary  system  of  the  period, 
and  if  we  are  to  be  just,  as  Mr.  Macaulay  expressed  a  desire  to  bo 
in  his  unjust  and  melodramatic  essay,  it  is  necessary  to  reAÜze 
what  that  system  was.  The  Chancery  Court  in  the  late  sixteenth 
century  had  become  independent  of  the  Privy  Council,  and  tho 
Lord  Chancellor  was  its  judge.  There  had  been  from  early  times 
twelve  Masters  in  Chancery  who  at  this  date  is8ue<i  write  of  grace, 
and  assistetl  the  chancellor  in  the  hearing  of  causes  and  inter- 
locutor}' motions.  This  assistance  was  necessary  in  the  case  of 
unpmfesfiional  chancellors  such  as  Sir  Christopher  Hatton,  who 
was  appointed  in  1589.  Much  work  then,  as  now,  was  del<^ated 
to  the  Masters, — the  taking  of  ac^counta  and  more  serious  matters. 
Bacon  in  his  Chancery  Orders  greatly  limited  the  system  of 
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delegation.  It  waa  abeurd  for  a  demurrer  to  be  arguf>d  before  a 
clerk.  These  Masters  were  paid,  not  by  salary,  but  by  fees,  and 
were  appointed  at  a  price  by  the  Lord  ChanceJlor.  Nominally 
the  Cro\*Ti  appointed  the  chief  of  the  Masters,  who  was  known 
as  the  Maiit-er  of  the  Kolls  ;  but  in  practice  tltis  office  was  largely 
in  the  gift  of  the  Chancellor.  The  fact  that  in  the  reigns  of 
KJizabeth  and  Jame^s  I.  these  offices  were  deliberately  priced  does 
not  perhaps  necessarily  prove  that  the  officials  were  corrupt,  for 
the  sale  appeam  to  have  been  quite  open.  But  it  is  beyond  tioid)t 
that  the  Masters  were  subjected  to  influences  that  involved  cor- 
ruption. They  had  to  repay  themselves  out  of  fees  for  the  price 
paid,  and  to  increase  legal  business  was  to  them  a  necessity  of 
life.  The  Master  of  the  Rolls  liad  under  him  the  notorious  body 
known  as  the  Six  Clerks.  These  clerks  were  nominally  the 
soUcitors  of  the  part  ies  in  every  cause,  and  they  in  fact  kept  the 
records  of  the  causes,  and  they  compelled  suitors  to  have  useless 
copies  of  the  proceedings  at  huge  fees.  It  was  to  their  interefit 
to  encourage  litigation  and  the  multiplication  of  formal  docu- 
ments. It  was  necessary  for  the  fees  to  be  large,  since  each  of 
the  Six  Clerks  had  eight  sworn  clerks  (which  formed  the  body, 
known  lat<'r,  when  the  number  in  1008  was  increased  to  ten,  as 
the  Sixty  Clerks),  who  were  *'  paid  a  fixed  percentage  of  the  fees 
paid  by  suitors  to  the  Six  Clerks."*  In  Bacon's  time,  and  before 
he  attained  judicial  office,  the  Court  of  Chancery  was  not  only 
necessarily  corrupt,  but  also  iilmoöt  irreformable.  "The  fees 
were  excessive,  and  the  officials  who  received  them  were  the  most 
determined  opponents  to  effective  reform.  .  .  .  These  officials 
did  their  work  by  deputies,  whom  they  generally  underpaid. 
Their  deputies  naturally  tried  to  recoup  themselves  by  question- 
able practice«.  tSometimes  they  concealed  business  from  th(»ir 
superiors  and  kept  tlie  fees.  .  .  .  Thus,  while  the  actual  work 
was  badly  done  by  underpaid  deputies,  the  suitor  paid  onormoua 
to  sinecure  ofhciaLs.  These  officials  naturally  regarded  their 
»ffioe«  merely  as  property.  They  were  sold  by  the  Chancellor  or 
given  to  his  relations.  .  .  .  From  the  Lord  Chancellor,  who  sold 
the  higher  offices,  to  the  luuler-clerk,  who  did  the  work  of  the 
higher  official,  all  had  an  interest  in  maintaining  the  system. 
Tile  Court,  it  was  said  with  some  truth,  was  *  a  mere  nionopolio 
to  cozen  the  subjects  of  their  monies.'  "  There  was  nothing 
corrupt,  as  things  were  then  understood,  in  Bacon's  scandalous 

1  W.  S.  Holdsworlh,  Bittory  oj  BnglMh  Law,  p.  217. 
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offer  to  Sir  Thomae  Egerton.  The  Lord  Keeper  had  something 
to  Bell  and  Bacon  had  something  to  buy  with.  The  legal  atmo- 
Bphere  where  Buch  a  propoeal  could  be  made  is  the  thing  that 
niakf^  one  wonder.  Baoon^s  conviction  in  1G22  did  nothing  to 
clear  the  atmosphere,  which  grew  worse  and  worse.  The  prioe 
of  the  Mastership  went  up.  In  1688  it  was  worth  a  thousand 
pounds ;  and  when  Lord  Macclesfield  was  impeached  in  1725  it 
was  worth  six  times  that  sum.  This  scandal  was  ended  with  the 
impeachment ;  but  the  Chanoerj'  did  not  improve,  and  yet  in 
1816  Lord  Eldon  saw  Uttle  that  needed  change.  The  best  of  men 
in  the  atmosphere  of  the  Court  of  Chancery,  up  till  comparatively 
recent  time«,  had  their  whole  moral  nature  perverted.  It  is  still 
possible  for  a  sohcitor-trustee  to  involve  an  estate  in  an  action 
against  the  wish  of  his  cHenta,  and  for  the  sole  purpose  of  in- 
curring costs  ;  but  such  cases  arc  rare.  Yet  it  is  not  so  long  ago 
since  the  initiation  of  such  actions  by  solicitors  on  the  advice  of 
counsel  was  regarded  as  Intimate  professional  enterprise  and 
part  of  the  daily  task  of  otherwist^  quite  blameless  men.  If  Bacon 
was  regarded  as  an  honest  man  when  he  made  his  unsavoury  offer 
in  1597,  it  is  difficult  to  see  why  he  was  other  than  honest  in 
1622.  The  taking  of  large  *' expedition  fees"  and  gifts  from 
suitors  after  the  ooncIuBiun  of  suits  was  not  one  iota  more  oomipt 
than  the  sale  of  judicial  offices  to  notoriously  unfit  persons.  It 
would  be  absurd  to  charge  Lord  Eldon  with  corruption,  but  his 
official  life  was  lived  in  the  midst  of  abuses  which  he  never  lifted 
a  hand  to  reform.  There  was  hardly  a  Chancellor  from  Bacon 
to  Eldon  who  was  not,  in  a  court  of  conscience,  as  guilty  as  Bacon. 
Indeed,  in  the  mid-eighteenth  century  "expedition  fees"  were 
so  well  recognized  that  in  1740  a  committee  of  the  House  of 
Commons  recommended  their  abolition.  "  Hardwicko  signed  the 
report.  But  ho  introduced  no  measure  of  reform.  During  the 
latter  part  of  the  eighteenth  century  all  project«  of  reform  seem 
to  havo  been  abandoned.  No  general  orders  were  made  by  any 
Chancellor  from  Hardwicke  (1737-Ö7)  to  Loughborough  (179^ 
1801).'*  As  wc  shall  sec,  Bacon  did  attempt  to  cleanse  these 
Aupjean  stables.  That  he  wa.s  abominably  Boiled  in  the  attempt, 
no  one,  and  himself  the  IcAst,  denies.  But  lie  was,  in  the  e.yes 
of  his  own  age,  a  political  and  not  a  criminal  ofEender.  He 
rcceivo<l  his  deserts,  but  not  at  the  hands  of  justice.  In  tlip 
pathetic  ''  Epistle  DedieMory  "  to  **  an  advertisement  touching 
an  holy  war,"  written  after  his  fall  in  the  year  1622,  he  compares 
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himaelf  to  Demosthenes,  Cicero,  and  Seneca  :  *'  all  three  ruined, 
not  by  war,  or  by  any  other  disaster,  but  by  justice  and  sentence, 
as  delinquents  and  criminals  ;  all  three  fiunous  writem,  insomuch 
as  the  remembrance  of  their  calamity  is  now,  as  to  posterity,  but 
as  a  little  picture  of  night-work,  remaining  amongst  the  fair  and 
excellent  tables  of  their  acts  and  works.*'  This — and  indeed  the 
whole  epistle,  with  its  reference  to  "  mine  own  country'  which  I 
have  ever  loved,"  fails  to  strike  the  note  of  conscious  jE^lt. 
Bacon  knew  perfectly  well  that  Chancery  was  pitch,  and  thai  it 
was  impossible  to  touch  it  without  defilement.  Again  and  again 
he  would  gla<lly  have  given  up  the  law.  The  opportunity  never 
offered.  A  man  with  a  profession  and  nothing  else  must  live 
by  it.  He  had  to  reconcile  liiuist?lf  to  Jive  by  the  law  in  the  way 
that  the  men  of  his  times  and  for  more  than  two  centuries  after 
did  live  by  it — a  way  certainly  not  hontwt.  but  a  way  that 
s<?emed  honester  to  them  than  to  us  who  have  not  their  tempta- 
tions. 

The  Maxims  and  the  Digest. — It  has  been  necessary  to  refer 
somewhat  at  large  ti>  the  question  of  legal  corruption  at  this  stage, 
for  it  enables  us  to  reahze  a  httle  more  clearly  the  manner  of  man 
that  Bao(m  was  and  the  difBculties  of  his  path.  We  can  now 
rapidly  survey  the  remainder  of  his  life  as  a  lawyer.  Imme- 
diately before  his  second  application  to  Lord  EDesmere,  Baoon 
had  taken  his  seat  as  member  for  Southampton  in  the  Parliament 
that  met  on  October  24,  1597.  He  diil  not  obtain  the  Rolls,  and 
pursued  his  practice  at  the  Bar.  But  legal  projects  more  im- 
portant even  tliaii  practice  wore  at  this  very  period  in  his  mind. 
The  valuable  work  on  the  Maxinis  of  the  Law  was  composed  in 
1596-7.  It  must  be  read  in  comiection  with  the  principles  of  a 
Digest  of  English  Law  laid  down  in  the  82n(l  and  subsequent 
aphorisms  in  the  8th  l^iok  De  Augments  (published  in  WIW),  and 
in  the  Proposal  for  Anie^iding  the  Latos  of  Englajid,  and  witli  other 
attempt«  to  deal  with  the  subject,  such  as  the  treatise  De  Dii)ers%H 
Rtgulis  Juris,  which  he  made  from  time  to  time  henceforth  almost 
Ui  the  close  of  his  life.  On  May  2nd,  1614,  Baoon  introduced  a 
bill  '*  giving  autliority  to  certain  commissioners  to  review  the 
state  of  the  penal  laws,  to  the  end  that  such  as  are  obsolete  and 
snaring  may  be  repealed  ;  and  such  as  are  fit  to  continue,  and 
concern  one  matter,  may  be  reduced  respectively  into  one  clear 
fonn  of  law."  This  was  followed,  about  June,  1C14.  by  a 
memorial  to  the  King,  asking  him  to  appoint  a  Coniniission  on 
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the  Penal  Laws  and  to  codify  the  Reports  that  embodied  the 
Common  Law,  and  to  restore  the  system  of  Official  Reporters  in 
t»r(ler  to  create  an  authoritnt  i  ve  body  of  Case  I^w.  The  attempts 
were  never  perfected.  In  the  Epistle  Dedicatory  of  1622  he  refers 
to  the  Dt  AtigmerUis  Scieniiarum, :  "  I  have  also  entered  into  a 
work  touching  Laws,  propounding  a  character  of  Justice,  in  a 
middle  term,  between  the  speculative  and  reverend  discourses  of 
philosophers,  and  the  writings  of  lawyers  which  are  tied  and 
obnoxious  to  their  particular  laws.  And  although  it  he  true 
that  I  had  a  purpose  to  make  a  particular  digest  or  recompile- 
ment  of  the  laws  of  mine  own  nation  ;  yet  because  it  ifi  a  work 
ttf  a^^istance.  and  that  I  cannot  master  by  mine  own  forces  and 
pen,  I  have  laid  it  a,side/'  The  Maxivis  of  Üie  Law  is  all  that  we 
have  in  a  funshed  form  of  this  designed  Digest.  We  may  well 
beli<^ve  that  he  liad  no  heart  for  it  after  the  disastrous  events  of 
March,  1522.  He  prefen'ed  to  revise  his  published  wTitings  and 
put  into  form  some  of  his  scientific  work.  The  law  wae  a  broken 
bank.  He  preferred  to  invest  his  ''  poor  talent,  or  half-talent " 
in  *'  banks  or  mount«  of  j>erpotuity  whidi  will  not  break." 
The  InfiUivratimi  was  not  burdened  with  recollections  of  the 
Chancery. 

As  the  century  drew  towards  its  close,  Bacon's  reputation  as  a 
practical  law^^er  and  as  an  authority  on  great  legal  questions  drew 
him  into  tlie  important  causes  of  the  day  (such  as  Slade's  Case  in 
1590  and  The  Lord  CromweWa  Case  in  1601,  reported  by  Coke), 
and  placed  him  in  the  front  rank  of  the  profession.  It  is  diffi- 
cult to  compare  him  with  his  only  serious  rival.  Sir  Edward  Coke  ; 
but  there  can  be  httle  doubt  that  Bacxtn  welcomed  comparison. 
The  SUUiUe  of  Uses  provided  the  most  acute  legal  oontroversy  of 
the  age.  Coke,  as  Reader  at  the  Inner  Temple  in  1592,  had 
dealt  most  successfully  with  this  subject,  and  he  appearetl  with 
Bacon  in  the  great  Chudleigh  Case  in  1594,  wheJi  the  functions 
of  uses  were  analyzed  with  all  the  most  refinetl  reasoning  that 
decadent  AriHlotolianism  could  provide.  Bacon  did  not  hc^sitatet 
as  to  his  theme  when,  on  November  9,  1599,  he  was  offered  the 
Double  Readership  at  Oray*ö  Inn.  He  accepted  the  offer  on 
November  14,  and  in  the  Lent  Vacation  of  1600  he  gave  his  famous 
Rffiding  on  the  Siatide  of  Uses,  which  extended  over  six  or  possibly 
nine  days.  He  was  certainly  not  afraid  of  the  precedent  set  by 
Coke.  Ho  delilx'rately  challenged  comparison.  In  this  elaborate 
study,  aa  in  the  Maxims  of  Oie  Lato,  ho  wished  to  appear  as  a 
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lawyer  who  not  only  rivalled  but  outehone  the  only  man,  with 
the  pofiflible  exception  of  Croke,  who  stood  in  his  rank. 

On  the  Coronation  Day  of  James  I.,  Bacon  was  knighted,  and 
phortJy  aftenvardfl  he  married  a  daughter  of  Alderman  Barnliam, 
who  presumably  bruught  money  as  well  as  beauty  to  the  now 
famuus  lawyer.  In  1607  he  obtained  the  long-desired  SoLoitor- 
Gt^neralship. 

The  Caae  of  the  Post-Nati  and  Others. — There  are  extant 
certain  arguments  of  law  delivered  by  Bacon  whilst  Solicitor  or 
Attorney,  some  corrected  by  his  hand.  There  were  the  oase  of 
the  Post-Nati  of  Scotland,*  argued  in  1607  in  the  Exchequer 
Chamber  before  the  Lord  Cliancellor  anti  all  the  judges  ;  the  case 
of  the  jurisdiction  of  the  Marches,  argued  in  1004  by  Bacon  and 
Sir  John  Croke  on  behalf  of  the  Council  of  the  Marches  against 
Coke,  who  appeared  for  the  King*8  Bench,  and  again  argued, 
this  time  before  Coke,  in  1608 ;  Lowe's  Case  of  Tenures  (argued 
before  1616,  in  the  King's  Bench,  see  9  Co.  23) ;  Lady  Stanhope's 
Case  of  BevorxUioft.  of  Uses  (argued  l)eforo  1616) ;  the  Case  of 
ItnpeachtnaU  of  Waste  [Lewis  Bowles  Case,  II  Co.  79),  decided 
in  1615  ;  and  the  Case  de  Rege  in  considio  {Bmicnlow  v.  Micheti), 
argued  in  I615-ft2  In  i6()8  Bacon  produwd  the  legal  composi- 
tions which  were  piiblished  in  1641,  under  tlie  title  of  Cases  of 
Treaso}i.  The^e  wxitings  include  the  papers  known  as  the  Pre- 
paration  of  the  Union  of  Laws  and  the  Ariswers  to  the  Qttesti<nis 
of  Sir  A.  Hay.  In  1(514  was  published  his  charge  as  Attornej'- 
General  "  touching  Duells,  upr)n  on  information  in  the  Star- 
chamber  against  Priest  and  Wright.  With  the  decree  of  the  Star 
Chamber  in  the  same  cause. "^  In  160 J)  the  Solicitor-General  was 
elected  Treasurer  of  Gray's  Inn,  a  position  which  he  held  until 
he  bee-ame  Lord  Chancellor  in  1017.  As  Treasurer  he  laid  out 
the  walks  and  gartlens  of  Grays  Inn,  and  induced  the  Bench  to 

*  Bacon*8  8poochö8  in  this  caso,  and  hi»  apooch  or  papers  on  TA«  Union 
ftf  the  Lawfs  of  the  Kingdomfs  oj  England  ami  Srtttiaiui.  won»  '*  nnhlishorl  liv 
tho  autlior'a  copy  Atid  liconsod  by  authority  "  by  Richfird  Baapor  in  1641. 
Tho  Castes  of  TrenJtrm,  publinhod  in  tho  siimo  your,  also  containod  tho  emay 
on  Thr.  Vntftm  of  fMtt»*.  though  probably  a  variant  in  form.  Tho  interoat 
taken  in  iho  Hubjoct  at  this  dato  was  natural. 

^  Wo  may  aUo  niontiun  tho  intorostinj^  argument  on  tho  subjoct  of  Royal 
Porosla  in  a  dtmrHtoiiling  cnsii  boforo  I  lie  Stjvr  ('hambor  on  October  23rd, 
1014.  Tho  oflicial  ohargos  against  Oliver  St.  John.  Owon.  Sir  John  Wont- 
worth,  and  tiio  Earl  and  Conutet«  of  Soniorsot  in  lÖl/i-(i  hardly  como  within 
tho  scopo  ni  tJiJR  paper. 

^  Tni»  appoarB  to  bo  a  vory  scarco  volnmo.  Mr.  Spodding  roprinia  it. 
Tho  oopioa  wore  "  prinlod  for  Koborl  Wilson,  and  aro  to  \hi  w\U\  at  Graios 
Ion  Gata,  and  in  Paulas  C^hurchyard  at  tho  signo  of  the  Biblo,  16U." 
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spend  much  money  on  this  laudable  object.  The  Pension  Book 
telJs  us  of  the  planting  of  many  red  roBes  and  of  much  sweet-briar, 
while  possibly  some  of  tho  beeches  and  elms  that  he  planted 
{at  eightpence  and  tenpence  each)  survive  even  to  this  day.  In 
1613  Bacon  became  at  last  Attorney-General,  and  on  March  11, 
1616-7,  he  received  the  Great  Seal  that  his  father  had  laid  down 
thirty-eight  years  before.  A  little  later  (1618)  he  became  Lord 
Chancellor,  with  the  title  of  Lord  Vendam,  to  which  wae  subBe- 
quently  added,  in  1621,  the  peerage  of  St.  Albans. 

Tothill'H  HeportB. — ^Tho  only  law  reports  that  cover  this  period 
are  Tofchill'a.  There  are  sixty-nine  decisions  in  Chancery  reported 
in  Tothill  between  March  11,  1616-7,  and  May  3,  1621.  This 
would  seem  a  really  rich  source  from  which  to  derive  some  ade- 
quate knowledge  of  the  work  of  Bacon  as  a  judge.  In  fact-, 
however.  Tothill  is  a  mine  of  disappointments.  There  are  few 
of  the  coKcs  that  are  at  all  intelligible  as  report^],  and  those  that 
are  intelligible  often  enough  suggest  erroneous  reporting.^ 

*  It  will  ha  convoniont,  howevor,  to  give  a  list  of  iheea  cases.  The  papo 
in  TuthiU  is  jjivrui  aftor  tho  rogiial  yoar.  Curious  persons  may  think  it  worlli 
whilo  to  search  tho  Chancery  records  for  further  particulare  lu  to  these  oases. 
Tho  liHt  is  an  follows  : 

Oaräiani  de  EUham  (15  Jac.  7),  Hunt  v.  BaricroftiU  Jac.  &  ir>  Jac.  U6), 
Mvdget  v.  Dnvifs  (15  Jac.  20),  MiddktoiCs  Cast  (16  Jac.  32),  B'a  Case  (Hit 
15  Jac.  47-8).  Stafford  v.  Posch  (15  Jac.  49).  Wat/fon  v.  ^faihne  (Mich.  15  Jac. 
IIH).  TinvJiit'a  Case  {15  Jac.  110),  J)ean  and  Chapter  of  Weshnirmier  y.  Eläridgc 
(IB  Jae.  110),  Simetm  v.  Dfan  of  Windsor  (Trin.  15  Jac.  123),  Eayliff  v.  JLom- 
^rprth  (16  Jac.  140).  Holmes  v.  Contcay  (lö  Jac.  143).  Warcrnft  v.  Lord  Cii- 
prpper  (Mirh.  15  Jac.  159).  Pist2e  v.  Bardie  (Mich.  15  Jac.  ISO).  Middleton  r. 
Lort  (^^oh.  16  Jac.  180).  Wilson  v.  Dunsiar  (Mich.  15  Jac.  181),  Qarford  v. 
Hundtlt  (Mich.  16  Jac.  26),  MoreUm  v.  Brioga  (Hil.  10  Jac.  43).  Denis  v.  Careui 
(10  Jac.  03).  Wiat  v.  Wiat  (Mich.  16  Jac  93).  Ooodfdhw  v.  Morris  (Mich. 
10  Jao.  131 ),  Price  v.  Lloyd  (rirra  1ft  Jac.  137).  Austen  v.  Cheney  (Trin.  16  Jac. 
138).  Ltipton  r.  Harman  vol  Harmon  (Paacne  Trin.  and  Mich.  16  Jac.  130 
&  170).  RowsweU  v.  English  (Trin.  16  Jac.  147).  Starkey  v.  Starke»  (Mich, 
or  Hil.  16  Jao.  149).  Harrington  v.  Horton  d-  Cox  {circa  16  Jac.  156).  Dimmoch 
V.  WiUiams (Mich.  10  Jac.  159).  Qnrfteld [vol  Oarfofd  ?]  v.  Humldeiie  Jac.  l.'iO). 
Tooker  v.  Maifor  of  Exrier  (Mich.  16  Jac.  IG5).  WnUer  v.  Waller  (10  Jac.  108), 
Freeman  v.  HuggeJ  (Hil.  16  Jac.  168).  Ancher  v.  Frilh  (16  Jac.  176).  Frith  v. 
Trion  (16  Jac.  176).  Little  v.  Oood  (Trin.  16  Jac.  181).  Arleston  v.  Kent  (Feb.  17 
Jac.  27).  Uansly  v.  Hansly  (Trin.  17  Jac.  93),  Anon  :  Case  (17  Jao.  94). 
Cartwrigkiv.  Drnpe  {Mich.  17  Jac.  110).  Barldcy  y.  Pierson  {Tnn.  17  Jac.  113), 
Tißn  V.  Ti/ßn  (Hill  17  Jac.  113).  Finch  v.  Hicks  (Hil.  or  Paach.  17  Jac.  113), 
Shapcot  V.  Dowrish  (Trin.  17  Jac.  138).  Hooe  v.  Arnold  {circa  17  Jac  146). 
Morgan  v.  Richardson  (Hil.  17  (?)  18  Jac.  154).  Banister  v.  Brooke  (Mich. 
17  .lac.  158).  Lord  Pembroke  v.  Eyre  (17  Jac.  158).  Thornburgh  v.  Qnihdam 
{circa  17  Jac.  161),  Huet  v.  Hurston  (17  Jac.  168),  Hoskcis  v.  Hiiiier  (Pasche 
17  Jac.  109).  Roane  v.  Stepney  (17  or  18  Jae.  176).  Prentice  v.  Roupe  (17  Jac. 
170),  Eardley  v.  Eltonhead  (17  (T  15)  Jac.  177),  Overmann  v.  Wright  (Hil. 
17  Jac.  177)  Newton  v.  Pnce  (Pasche  17  Jac.  180),  Bourne  v.  Ironmonger 
(Mich.  17  Jac.  181),  Peacock  v.  Reynell  {J urn  \7  3 lUi.  ISGlHuniv.  Younman 
(17  Jac.  187).  Ltmg  v.  Long  (Hil.  17  (?)  Jac.  190).  Posthumus  Bobbie  r.  ^mitk 
(IS  Jac.  mSacheiereav.Sachetvrell  (18  Jac.  dSlNds<mr*  Ydverton  (18  Jao. 
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The  only  further  legal  works  with  which  Baoon  was  oonneoted 
that  need  be  referred  to  here^  are  the  Ordinaiices  in  Chanc€$*y. 
It  is  certain  that  a  considerable  number,  and  it  is  probable  that 
a  good  many,  of  tht'se  OrdiiiaiicoB  were  hiß  own,  were  his  attempt 
to  cleanse  the  Chancery. 

Bacon  as  a  Jurist :  an  Appreciation. — We  have  now  named  in 
chronological  order  the  various  legal  works  that  Bacon  left  to 
the  world,  and  have  indicated  so  far  as  was  nwc^sary  the  main 
facta  of  his  life  as  a  lawyer.  Tlie  general  impression  left  upon  the 
mind  by  a  pen  mal  of  the  tlisoniercd  fragnietitB  and  arguments 
that  constitute  his  contribution  to  the  history  of  law  and  by  an 
observation  of  h\a  legal  career  is  one  of  disapiKiintment.  His 
massive  intellect  and  subtle  mind  appear  at  first  never  to  have 
been  persistently  apj>lied  to.  though  they  often  apprtiaclied  and 
dallied  with,  the  great  problems  of  jurisprudence.  One  is  tempted 
to  imagine  that  he  never  repaid  to  the  law  of  England  the  debt 
which  he  owed  to  it.  He  was  a  gre^t  advocate  and  a  great  pleader, 
we  say,  ''  great,  oven  as  a  lawj'er,"  to  use  Lord  Coleridge^»  critical 
phrase,  but  there  is  no  evidence  to  show  that  he  was  a  great  judge, 
and  little  evidence  to  prove  that  ho  was  a  great  jurist.  That  is 
the  way  in  which  a  perusal  of  the  profeBsianal  works  inevitably 
at  first  strikes  tho  rc-ader.  He  lived  by  the  law,  but  the  law 
did  not  live  by  him.  A  second  and  third  rcaiUng  leave  a  different 
impresion.  We  realize  that  it  is  greatly  due  to  the  fragmentary 
charact<jr  of  the  legal  remains  that  this  somewhat  sordid  im- 
pression ariti<^s.  Baoon  did  in  fact  live  by  the  law,  and  was  on 
the  whole  careless  as  to  the  literary  merit  of  his  legal  writings. 
When  he  thought  that  such  writings  were  likely  to  advance  him, 
he  was  at  times,  as  in  the  case  of  the  Four  Arguments  of  Law, 
more  careful.  But  not  alwa>'8.  We  have  but  a  disordered 
fragment  of  his  famous  Double  Reading  on  the  Statute  of  Uses. 
We  ought,  if  Bacon  is  a  great  jurist,  to  be  able  to  disregard  the 
disordered  condition  of  his  legal  ^v^iling8,  and  to  find  therein  an 
essential  orderliness  and  dry  luminosity  of  thouglit  calculated  to 
give  life  to  the  law  he  lived  by.  The  more  closely  Bacon's  legal 
works  are  studied  the  more  certain  it  becomes  that  this  is  tho 
case,  and  the  reader  is  more  and  more  tempted  to  regret  that  his 


39-40).  Orani  v.  Eda  (18  Jac  42).  Ilarriä  v.  Beadle  (Hil  18  Jftc.  73).  Dom 
Crispe  (Paflohn  or  Trin.  IS  Joe.  94).  Limg  v.  Long  (18  Jac.  UM)),  CoUU  v. 
ßrookf  {Pftscbe  18  Jac.  176).  VndrrhiU  v.  Joywr  (18  Jac.  184-5). 

^  The  Uae  ofih^Law  attributod  to  him  is  certainly  an  apocryplial  treatise. 
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legal  conceptions  have  been  »o  rareJy  pursued  and  ßo  generally 
dinregarded.  It  will  be  UHeful  briefly  to  connider  the  work«  in 
their  chronological  order. 

Tho  Commission  of  Bridewell. — ^The  Brief  Discourse  upon  the 
Commission  of  Bridewell  was  written  in  1687.  when  Bacon  was 
twenty-six  years  of  age.  It  is  in  many  ways  a  remarkable  paper, 
showing  an  extraortlinary  knowledge  of  Statute  and  Case  Law- 
bearing  upon  constitutiunai  questions.  It  ik  an  argument  against 
the  legaHty  of  a  charter  granted  to  the  city  of  London  by  the 
Crown,  empowering  the  Governor  of  Bridewell  to  arrest,  imprison, 
and  punish  evil  characters  in  the  city  at  his  discretion.  Bacon 
lays  down  the  proposition  that  '*  a  King's  gnmt  either  repugnant 
to  law,  custom,  or  sta-tute  is  not  good  nor  pleadable  in  the  law," 
and  estabhshe»  it  with  abundant  reference  t-o  the  Statute  Book 
and  the  Year  Books.  He  then  goes  on  to  say,  '*  Yet  do  not  we  boo 
daily  in  experience  that  whatsoever  can  be  prticured  under  the 
Great  Seal  of  England  is  taken  quasi  sanctum ;  and  although  it  be 
merely  against  the  laws,  customs,  and  statutes  of  this  realms 
yet  it  is  defended  in  such  sort,  that  some  have  been  called  rebel- 
hous  for  not  allowing  such  void  and  unlawful  grants."  Here,  in  no 
mincing  language,  was  laid  down  the  coastitutional  position  that 
it  was  to  be  the  special  privilege  of  the  seventeenth  century  to 
redeem.  Bacon  from  first  to  last  had  no  doubt  of  the  limitations 
of  the  Crown,  though  when  he  held  the  Seal  he  dared  not  rebuke 
licence  in  high  places,  as  his  father  had  done.  The  weakness  of 
the  mother  who  excused  Francis  from  the  frugal  commons  of 
CJray's  Lin  played  its  fatal  part  in  his  character.  But  Bacon,  if 
we  may  beheve  Tothill's  re|>ort  in  Sir  Tfiomas  MiJdktofi's  Case} 
was  no  favourer  of  corruption  on  tho  part  of  Crown  officials.  In 
that  case  the  master  and  marincrs  of  a  government  vesstil  agreed 
that  a  rateable  proportion  should  be  deducted  from  their  wages 
for  the  relief  of  such  of  the  crew  as  should  lie  maimed  at  sea.  Sir 
Thomas  Mifldleton,  the  Treasurer  for  the  Navy  in  1 590.  at  the  end 
of  the  voyage  paid  the  wages,  but  detained  the  rateable  propor- 
tion that  ha<l  been  agreed  to  be  deducted  for  the  relief  of  the 
maimed  seafaring  men.  The  detention  wa,s  made  despite  the 
fact  that  there  were  no  members  of  the  crew  who  hatl  a  right  to 
claim  the  deduction.  Bacon  held  that  the  Treasurer  for  the 
Navy  must  account  to  the  ©rew  for  this  money.  He  refuse<I,  in 
fact,  to  recognise  that  a  Government  department  was  above  the 

^  P.  32.  16  Jac. 
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law  or  could  override  either  a  oonlract  or  the  ordinary  principlf« 
of  equity.  The  case  is  both  interetjting  and  iiii]>ortant,  and 
apparently  »howK  that  Bacon  was  entirely  }ir(K>f  i^jainst  the  in- 
fluence that  would  naturally  at  that  date  have  been  brought  t-o 
bear  upon  him  in  such  a  ca*M^.  The  cause,  moreover,  proves  that 
throughout  his  career  he  refused  to  recognize  any  unconstitutional 
claLiru>  of  the  Crown.  It  is  also  an  instance  of  the  delay  of  juBtico 
that  blotted  the  C-hancery  of  England-  Bacon^s  decision  was 
given  about  thirty  years  after  the  cause  of  action  anjse. 

The  King's  Prerogative. — The  Canes  of  the  King's  Prerogative 
which  Bacon  adopted,  if  he  did  not  actually  compile,  in  1608, 
admirably  summarizes  the  prerogatival  power,  in  matt-ers  relating 
to  Parliament,  to  the  persons  of  the  King*8  8ubjeüt44,  to  war  and 
peace,  money,  trade,  and  traffic.  There  is  no  word  in  this  terst» 
a>de  that  clashes  with  Bacon's  views  expressed  in  the  matter  of 
the  Bridewell  Charter,  in  1587,  or  in  the  Seafarer*»  Wages*  Case 
in  1618.  The  Preparation  far  the  Union  of  Laws,  which  was  for 
the  most  part  printed  in  Cases  of  Treason  in  1041,  and  also  in  a 
volume  of  speeches  published  in  the  same  year,  is  undoubtedly 
from  Bacon's  hand,  and  belongs,  with  its  remarkable  preface,  to 
the  year  16()8.  No  woi*d  in  this  criminal  code  or  it-s  prefacci 
modifies  the  oonstitutioniU  position  that  Bacon  from  the  first 
held.  In  the  preface  he  specially  points  out  that  the  King  lias 
of  himself  no  power  of  codifj'ing  existing  laws,  or  of  bringing 
the  laws  of  England  ami  Scotland  into  conformity,  but  that 
he  can  iXesA  with  administrative  questions,  such  as  the  re- 
arrangement t>f  circuits  and  of  the  method  ol  issuing  commissions 
of  peace. 

The  next  work  that  requires  some  notice  is  the  Maxivis  of  the 
Law,  composed  when  Bacon  was  thirty-five  years  of  age.^  It 
was  dedicated  to  *'  Htrr  Most  Sacred  Majesty  ";  to  the  Queen  who 
never  forgave  his  early  protest  in  Parliament  against  illegal  and 
unconstitutional  subsidies,  a  protest  the  s]>irit  of  which  {dej?pite 
Macaiday  e  view)  never  fails  in  all  Bacon's  constitutional  writings. 
The  dedication,  if  stripped  of  its  fine  Howcrs  of  biKernces — 
"  for  if  your  government  be  consideretl  in  all  the  parts  it  is  in- 
comparable "^is  an  untlinching  indictment  of  the  evils  of  a 
system  that  Bacon  himself  was  destined  to  administer,  and  a 
passionate  plea  for  refonn.     He  says  : 

^  Tho  aruuiuoiit  in  Chudleigh's  Case  was  oumposwi  twu  yoars  oarlier.  but 
%haX  Bhould  be  road  with  the  RoaUing  ot  X<KK). 
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"  Yotir  Majesty's  reign  having  heea  blest  from  the  Highest 
with  inward  peace,  and  falliog  into  an  age  wherein,  if  science  be 
increased,  conscience  ie  rather  decayed  ;  and  if  men's  wits  be 
great,  their  wills  be  more  great ;  and  wherein  also  lawB  are  multi- 
plied in  nnmber,  and  slackened  in  vigour  and  execution  ;  it  waaj 
not  pOGBible  but  that  not  only  guits  in  law  should  multiply  and 
increase,  whereof  always  a  great  part  are  unjust,  but  also  that  all 
the  indirect  and  sinister  coorsee  and  (»actioee  to  abuse  law  and] 
justice  should  have  been  much  attenipte<l  and  put  in  use  :  which 
no  doubt  had  bred  greater  enormities,  had  they  not,  by  the  royal 
policy  of  j'our  Majesty,  by  the  censure  and  foresight  of  your! 
Coimcil  table  and  Star-Chamber.  and  by  the  gravity  and  integrity 
of  your  Benches,  been  repressed  and  refrained  :  for  it  may  be 
freeiy  observed,  that,  as  concerning  frauds  in  contracts,  bar- 
gains, and  assuranees,  and  abuses  of  laws  by  delays,  covins. 
vexations,  antl  corruptions  in  informers,  jurors,  miniäters  of 
justice,  and  the  like,  there  have  been  sundry  excellent  statutes 
made  in  your  JIajesty's  time,  more  in  number,  and  more 
poÜtic  in  provision,  than  in  any  of  your  Majesty  s  predecessors' 
times." 

Tho  Pica  for  Codiücation. — Codification  of  the  laws,  he  feels, 
is  the  only  remedj-  fur  the  many  e\ik,  and  dravi's  hope  from  tho 
Queens  speech  of  1593  of  '*a  general  amendment  of  tho  state 
of  your  lau-B,  and  to  reduce  them  to  more  brevity  and  certainty  ; 
that  the  great  hollowness  and  imsafety  in  assurancos  of  lands 
and  goods  may  be  strengthened  ;  tho  snaring  penalties  that  lie 
ujMjn  many  subjects  removc*^! ;  the  execution  of  many  profitable 
laws  revived  ;  tlie  judge  bett*>r  directed  in  his  seutenoo ;  the 
coimsellor  better  warranted  in  his  counsel ;  the  student  eased  in 
his  reatling  ;  the  contentious  suitor  that  seeketh  but  vexation 
disarmed  ;  and  the  honeet  suitor  that  seeketh  but  to  obtain  his 
right  reheved." 

Perhaps  the  need  for  codification  and  the  results  springing  from 
it  have  never  been  put  so  forcibly  and  happily  before  or  since. 
Bacon,  indeed,  hoped  much  from  tho  personal  influence  of  tho 
QutH'n^  and  l)olieved,  too,  in  the  strengthening  of  the  Crown  that, 
would  result  from  a  strengthening  ui  the  laws.  The  relationslup 
of  tho  Crown  and  the  laws,  not  in  their  creation,  but  in  their  opera- 
tion, WHS  a  note  that  he  never  tired  of  striking.     In  his  pamphlet '^ 

'  Ai  to  AuthofBhip  soo  Ac4a  CaneUaiof,  pp.  236-8.  luid  Lord  ßar^t 
Woriu,  xiu..  pp.  100.  115. 
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on  the  murder  of  Sir  John  Tyndale  by  Bertram  —  not 
printed  by  Spedding — he  Bays  :  "  The  law  is  a  dumb  king,  the 
King  a  speaking  law.  All  subordinate  judges  are  but  organ- 
pipce,  to  soimd  forth  Buch  noteö  of  concord  as  the  King  seta  to 
keep  his  kingdoms  in  time  ;  so  that  if  any  one  jar,  no  subject  is 
to  take  upon  him  to  mend  or  correct,  but  to  tell  the  fault  to  him, 
who  is  the  chief  master  of  that  music,  and  to  let  his  ears 
diätinguifih  the  tunes/'  Beside  this  statement  should  be 
placed  the  picture  of  a  perfect  judge  as  drawn  by  Bacon  in  hia 
famous  essay  on  Judicature.  He  could  not  do  the  things  that 
he  would. 

The  Maxims  of  the  Law. — ^Tlio  Äfax-ivus  of  the  Law  are  Bacon's 
contribution  to  the  perfect  organ  of  law  upon  which  he  wished 
the  King  to  play  and  produce  perftict  harmony.  The  Epintle 
IX'tlieatory  and  the  Preface  throw  no  mean  light  on  the  question 
of  üodißcation.  He  recalled  Elizabeth^B  mind  to  the  triumphs 
of  Augustus  CsBsar : 

''^Pace  doUa  terris,  animum  ad  civilia  vertu 
Jura  suum ;  legesqtte  lulel  ju&tiasimus  audor.^^ 

He  reminded  her  of  Justinian,  whoso  pride  it  was  "to  revisit 
the  Ilonian  laws,  and  to  reduce  them  from  infinite  volumes  and 
much  repugnancy  into  one  competent  and  uniform  corps  of  law." 
He  pointed  out  that  the  time  of  peace  is  the  time  of  reform, 
since  peace  produces  "  abundance  of  wealth  and  fineness  of  cun- 
ning .  .  .  multitude  of  suita  and  controversies,  and  abuses  of 
laws  by  evasions  and  devices."  He  felt  called  to  aid  in  the  work 
of  reform,  for  ''  I  hold  Gver3'^  man  a  debtor  to  hia  profession ; 
from  the  which,  as  men  of  course  do  seek  to  receive  countenance 
and  profit,  ko  ought  they  of  duty  to  endeavour  themselves,  by 
way  of  amends,  to  be  a  help  and  ornament  thereunto.  This  is 
performed  in  some  degree  by  the  honest  and  liberal  practice  of 
a  profession,  when  men  shall  carry  a  respect  not  to  descend  into 
any  course  that  is  corrupt  and  unworthy  thereof,  and  preserve 
themselves  free  from  the  abuses  where^vith  the  same  profession 
is  noted  to  be  infected  ;  but  much  more  is  this  performed  if  a 
man  be  able  to  visit  and  strengthen  the  root«  and  foimdations 
of  the  science  itself ;  thereby  not  only  gracing  it  in  reputation 
and  dignity,  but  also  amplifying  it  in  perfection  and  substance." 
It  is  a  pathetic  tntatement  of  an  ideal,  a  confession  of  a  high  faith, 
that  Bacon,  if  history  b*.'  true,  deliberately  abandoned.    Ittempt« 
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the  reader  to  believe  that  there  is  some  mystery  yet  misolved  be- 
hind the  comiptioji  of  Lord  St.  Albaiis.  lii  face  of  the  evidence 
it  seemg,  however,  impossible  to  suggest  that  that  corruption  was 
the  work  of  his  clerks  b}'  which  ht?  never  benefited,  but  for  which 
he  was  morally  and  legally  responsible. 

In  his  preface  he  goes  on  to  declare  that  from  the  first  his  object 
hiwi  been  that  the  laws  should  be  the  better  by  his  industry,  and 
that  that  object  would  be  best  attained  "  by  collecting  the  rules 
and  grounds  dispersed  throughout  the  body  of  the  same  laws." 
and  so  abohsh  the  great  evil  of  EngUsh  law — its  uncertainty — 
and  correct  it«  "  unprofitable  subtlety."  He  felt  it  would  have 
bec^n  possible  to  have  digested  ''  these  rules  into  a  certain  method, 
or  order,  which,  I  know,  would  have  been  more  admired,  as  that 
which  would  have  made  every  particular  rule,  through  his  co- 
herence and  relation  int-o  other  niles,  seem  more  cunning  and  more 
deep."  This  suggestion  is  in  itself  one  that  is  of  immense  value. 
He  conceived  the  upbuilding  of  a  coherent  organic  code  of  law 
out  of  the  heU^rogeneous  materials  that  lay  to  hand  on  every 
side.  He  specifically  atiärms  the  possibility  of  creating  such  a 
code»  and  the  conception  was  one  that  coidd  only  spring  from 
a  great  jurist.  He  apologizes  for  not  undertaking  the  work.  He 
deeired  merely  to  produce  a  code  of  immediate  usefidnese.  He 
aimed  at  "  a  work  without  any  glory  of  affected  novelty,  or  of 
method,  or  of  language,  or  of  quotations  and  authorities,  dedicated 
on  to  use,  and  submitted  only  to  the  censure  of  the  learned,  and 
chiefly  of  time."  Baoon  never  produced  the  work  that  he 
designetl.  The  Maxim-K  of  ike  Law  are,  so  to  speak,  a  sample 
of  the  work.  When  he  became  Attorney-General  he  was  again 
labouring  at  it,  and  he  actually  issued  his  Proposal  for  Arncndifig 
the  Laws  oj England.  Laterstill.  in  the  De  A  ugmentis  Scientiarurn, 
he  is  still  thinking  the  work  out.  But  it  never  attained  form.  Wo 
have  fragments  and  suggestions  all  of  great  worth,  and  teeming 
with  the  wealth  of  ideas.  But  we  have  no  code  that  could  be 
submitted  to  *'  the  censure  of  time."  He  realized  that  the 
actual  working  out  of  a  digest  of  the  laws  of  England  could  not 
be  undertaken  by  one  hand.  The  lapse  of  three  centuries  leaves 
his  conception  still  in  th(»  main  unrealized.  In  It)(»5  it  could 
easily  have  been  rea.hzed,  but  in  1905  we  have  the  Justinianean 
task  many  times  magnified  bf*fore  us.  Bacon's  fragment,  the 
Maxivi^  of  the  Law,  does  not  call  for  analysis  here.  No  one  but 
a  profound  lawyer  could  have  produced  it,  and  it  may  be  read 
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with  profit  by  the  practising  lawyer  at  the  pri^^-nt  hour.^  Haw- 
ever,  this  is  not  the  place  in  which  to  deal  with  the  Maxims  in 
detail.  The  point  of  value  is  that  Bacon,  in  an  age  of  eubtlo 
prolixity,  advocated  the  codification  of  the  law,  and  dctnoiifitrated 
by  experiment  it«  possibility. 

Chudloigh's  Case  :  The  Statute  of  Usoa.  —  Home  further 
reference  muüt  be  niade  to  ChudleigfCs  Case  of  1594  and  the  Read- 
ing on  the  Statute,  of  Uae^  of  1600.  Öhudieigh'a  Case  raised  the 
following  point :  A  infeoffed  certain  pei*sons  of  the  land  in  ques- 
tion to  the  use  of  A  ami  the  heirs  of  his  bo<ly,  with  remainder  to 
the  use  of  the  feoffees  and  their  heirs  during  the  life  of  A's  eldest 
son  B.  with  remaindt^r  in  tail  1o  R's  nifilr  tssuo,  willi  remainder  to 
A's  other  sons  then  living  iiomiiialim  in  succe^hiun,  with  remainder 
to  A*8  right  heirs  in  fee.  A  died  in  the  lifetime  of  the  feoffeen,  who 
infeoffed  B  in  fee  to  the  exclusion  of  the  sub.sequent  remainder- 
men. B  had  iswue  two  sons,  S  and  John,  who  possessed  con- 
tmgent  uses  so  excluded.  B  infeoffed  a  stranger  C,  who  infeoffed 
another  stranger  D  ;  S  died  without  issue,  and  after  B's  death, 
his  yoimger  son  John  entered  and  granted  a  lease  to  Freine,  the 
plaintiff  in  the  action.  Dillon,  the  representative  of  D,  re- 
entered on  Freine,  who  thereupon  brought  an  action  of  tre-spass. 
Bacon  and  Coke  were  instructed  to  argue  that  as  there  was  no 
estat«  left  on  the  feoffees  at  the  time  when  John's  estate  wotdd 
have  fallen  into  posnession,  his  interest  had  g^me.  The  action 
for  trespass  was  dismissed  by  the  majority  of  the  judges  in  the 
Exchequer  Chamber  on  the  gn)und  that  where  future  uses  are  not 
ve8te<l  they  can  only  be  executed  when  they  arise  if  thQ  feoffees 
possess  a  right  to  enter  in  pursuance  of  a  schUilla  juris  et  tituU 
or  vestigo  of  estate  remaijiing  in  them.  Chudleigh*8  feoffees  had 
parted  with  their  ^scmiilla,  and  therefrirc  John  Chudleigh  had  no 
estate.  Bacon,  in  his  elaborate  and  weighty  argument,  urged  the 
doctrine  of  the  scifUiUa  juris,  as  in  duty  bound  ;  but  he  lost  no 
opportunity  to  scoff  at  the  argument  of  Coki%  the  prime  supporter 
of  the  doctrine.     On  the  subject  of  this  doctrine  he  says  :  "  And 

*  The  modern  lawyer  will,  however,  refuse  to  concede  some  of  the  proposi- 
tious.  TliO  fifth  maxim,  Necejfsitas  inducä  Privilegium  qtuxtd  jura  prtmia, 
oarrioH  the  doctrine  of  nocossitj^  beyond  our  present  liruita.  "  First  of  coritiervo- 
tion  of  lifo:  If  a,  man  steal  viano«  to  j«fcti:«fy  hi?*  prosont  hunpor,  this  is  no 
felony  nor  larcony."  JSlftundforrl  is  quolo<J  in  support  of  this  proixisitioa. 
Bacon,  under  the  i«Anio  hoadin^,  deals  with  the  question  to  which  8ir  James 
Stephen  roforsi  of  two  men  cliiiigirm  to  a  plank  cai>;4blo  of  supporting  only  oiio. 
Bacon  di»rIaroa  that  it  is  lawful  for  one  to  tliriwt  tlio  other  away.  iStophon 
doclaro«  the  act  not  punishable  (bub  aoo  R,  v.  Dudley  and  t^tephen»,  U  Q.x^.D. 
at  pp.  285-0). 
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for  that  which  has  been  objected,  that  the  uae  is  in  the  keeping 
of  the  law,  and  that  nothing  is  in  the  feoftees ;  it  is  true  that  the 
iise  is  preserved  by  the  law,  but  not  executed  by  the  statute  before 
the  time.  And  therefore  it  appears,  by  evident  demonstration, 
that  an  interest  remains  in  the  feoffees.  A  fee  simple  absolute  is 
parsed  to  the  feoffees  in  possession,  onl)'^  a  fee  simple  defeasible 
is  executed  by  the  statute,  as  is  proved  :  if  then  the  leaser  estate 
be  subtracted  and  deducted  out  of  the  greater,  it  is  of  necessity 
that  a  surpIuHago  remains.^  .  .  .  This  is  the  medium  between 
the  two  («tatea  ;  and  if  the  first  ceMui  que  use  be  disseised  and 
continued  disseised,  and  the  limitation  cornea  in  use,  the  first 
use  ceases,  and  t}ie  wcimd  Ciuuiot  rise  by  reason  of  the  removing 
of  the  poesession  out  of  privity.  And  so  the  feoffees  come  to  have 
right,  and  can  enter  or  bring  their  writ  of  riglit ;  but  after  they 
have  re-entered  or  recovered,  the  use  now  takee  the  possession 
from  tliein.  But  in  oiu*  case  tlie  feoffees  are  disabled  by  their 
own  feoffment."  The  doctrine  of  the  scitUUla  juris  et  tiiuli  could 
hardly  be  put  lilgher.  Bacon  was  quite  e^ipable  of  placing  the 
Neo-Aristotelians  with  their  own  weapons.  But  he  did  not  for 
a  moment  accept  his  own  argument.  He  was  personally  satistied 
to  eistablish  what  Chvcfleigh's  Case  in  the  long  nm  only  did 
estabUsh,  the  common  law  control  over  statutory'  xisi.'S  that  could 
take  effect  as  common  law  use«.  In  his  argimients  in  this  case 
and  Lady  StanliO])e^s  Case  on  tlie  revocatitHi  of  uses,  it  is  clear 
that  he  did  not  recognize  the  existence  of  statutory  uses  reJideretl 
indefeasible  by  that  very  fact  of  tHtir  independence  of  the 
common  law.  To  him  the  statut-e  of  Henrj'  VIIL  "  alters  not 
the  law  as  to  raising  <jf  uses,  but  onl}'  to  draw  the  possession  after 
them.  Wherefore  if  a  contingent  use  could  not  rise  at  common 
law  if  the  possession  of  the  feoffees  was  estmnged  without  regress, 
so  no  more  can  it  at  this  day  :  for  the  statute  Jeavts  all  questions 
of  rising  of  an  use  merely  to  the  common  law,  and  makes  no 
alteration."  The  statute  must  not  be  bent  to  meet  the  equity 
of  the  case.  In  Chidkifjh's  Case  he  told  the  Court  bluntly : 
"  Tor,  as  you,  my  lords  judges,  better  know,  bo,  with  modesty, 
I  may  put  it  in  your  remembrance,  that  your  authority  over  the 

'  Ho  proviouflly  miotos  Dyor  on  tho  point,  "  Adliuc  romanot  quaodftm 
Bcinlilla  juris  ol  titiili,  quasi  modium  quiJ  intor  utruequL»  t^ditUB.  Wliich 
worda  aro  vory  Bigiiiücant.  For  tho  m<wt.  pro]x>r  sonau  m  that,  if  two  xiSfoa 
bo  limitod,  ono  to  dutomiitLU  nnd  tho  othnr  lo  cominoiioo,  botwoon  tho  cosaor 
of  tho  one  and  tho  rising  uf  tiiu  othur,  liiu  f(H>fToofl  (wlio  aro  >*d«9o1b,  as  Mr 
Atkinson  tomw  thorn)  rofoivo  the  land  from  Iho  ono  cestui  qu€  uxt  ami  tlohvor 
it  to  tho  [>t]u>r,  nnd  have  a  right,  in  tho  sight  of  tho  law,  betwoon  tho  two.** 
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IVWB  and  statutes  of  this  realm  is  not  such  &8  the  Papisis  afl&rm 
the  Church  to  have  over  the  Scriptures,  to  make  them  a  »hip- 
man's  hose  or  nose  of  wax  ;  but  such  as  we  say  the  Church  has 
over  them,  seil,  to  expound  tht^m  faithfully  and  apply  them 
properly."  ^  His  argument  may  well  be  memorable  for  such  a 
pronouncement  as  this,  which  iUustniUw  his  entire  po&ition  as  a 
constitutional  jurist.  But  the  Reading  seems  to  show  his  recog- 
nition of  the  fact  that  the  »tatute  did  create  a  new  type  of  use 
that  could  take  effect  without  the  aid  of  the  common  law,  though 
he  doe«  not  analyze  the  distinction  between  tlie  two  type«  of 
limitations.  His  main  point  is  that  a  use  is  a  species  of  property 
moultled  by  its  creator,  and  not  a  mere  metaphysical  imitation 
of  a  real  possession.  "  A  conveyance  in  use  is  nothing  but  a 
publication  of  the  trust."  He  will  have  no  metaphysical 
imagining  in  an  operative  law.  Realities  are  the  only  things  that 
matter.  "  The  conceit  of  sciiüiUa  juris  "  must  disappear  with  the 
Lincoln's  Inn  subtlety  of  "  imitation  of  poesession."  "  The 
statute  .  .  .  succeeds  in  office  to  the  feoffees,"  and  it  is  tho 
illogical  will  of  Parliament,  and  not  a  logical  spark  of  title  dwell- 
ing in  ffremio  legis  or  in  the  heavens,  that  keeps  intact  each 
tenuous  remainder.  Coke  and  Bacon  both  argued  in  Chnd- 
higKs  Case,  and  l>oth  reatl  on  tho  Statute  of  Uses  ;  but  it  was 
Bacon  only  who  realized  that  it  was  necessary  finally  to  abolish 
the  relationship  of  scholaüticism  and  Law.  Bacon  declines  in  his 
Reading  "to  stir  conceits  and  subtle  doubts,  or  to  contrive  a 
multitude  of  tedious  and  intricate  cast«,  whereof  all,  saving  one, 
are  buried,  and  the  greater  part  of  that  one  case  which  is  taken 
is  commonly  nothing  to  the  matter  in  hand.  But  my  labour 
shall  be  in  the  ancient  course,  to  open  the  law  upon  doubts,  and 
not  to  open  doubts  upon  the  law."  It  was  his  function,  in  fact, 
finally  to  extinguish  the  sciiUiUa  juris  in  the  grave  that  he  digged 
for  the  Schoolmen.* 

Some  apace  must  be  devoted — much  ought  to  be  devoted — to 
other  great  argumenta.  The  case  of  the  PoBl>-Nati  of  Scotland 
(GcdvirCa  Case)  was,  as  Bacon  told  the  Court,  "  of  exceeding  great 
consequence,"  The  question  wa^s  whether  natives  of  England 
or  Scotland  were  or  were  not  naturalized  in  both  kingdoms  aft-cr 

*  Soe  also  tho  Essay  on  Judicaturo. 

^  In  fart,  tho  Mtiniüla  juris  flickorod  up  ftnd  down  Lincoln's  Inn  until  tho 
passing  of  I^jrU  St.  I,A>onaixr8  Act,  1860  (23  &  24  Vict.,  c.  38,  8.  7).  which 
Apocitically  doclarod  that  no  *' aetsin  to  uses  or  scinlilla  juris"  should  **  ho 
d!oomod  nitcoAHiiry  for  the  support  uf  or  to  give  ofloot  to  fuluro  or  oontingutit 
ur  oxouuLury  UBoa." 
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the  aocessiüii  of  JampH.  The  CommissiouerB  of  Union  m  1605 
had  advised  in  favour  of  the  double  naturalization  ;  and  in  view 
of  (he  attitude  of  the  ConinioiLs.  Ihe  matter  was  fully  tÜBCiissod  hy 
a  hybrid  committee  of  the  two  Houses  on  February  25.  1606-7. 
The  next  day  t«n  judges  against  one  advised  the  Lords  in  favour 
of  the  Post-Nati,  thus  confirming  the  view  indicated  before  the 
e-<jmnHt1e=e  by  Lord  EUesniere.  The  Commons,  however,  refused 
to  pass  a  declaratory  Act,  and  consequently  the  Crown  arranged 
the  hearing  of  a  spt^cific  case  dealing  with  the  question  Ix^fore 
the  Easter  term  of  the  following  year.  Bacon  argued  for  the 
Post-Nati,  and  his  view  was  adoptt^d  by  the  Lord  ChaiiceUor 
and  thirteen  judges,  roster  and  Walmsley  were  the  sole  dis- 
sentients. Bacon  s  argunimt  is  very  elaborate,  and  is  pr(jfesHetll3' 
based  upon  *'  the  foundations  and  foimtains  of  reason."  Waa 
naturalization  accessory  to  sovereignty,  which  in  this  case-  was 
joint,  or  to  the  legislature,  which  was  fieveral,  was  *'  the  depth  of 
this  question."  He  appealed  to  a  Schoobnan^s  edition  of 
Aristotle  to  prove  that  a  monarch}'  is  the  natural  state  of  govern- 
ment— "  from  the  Monarch  of  heaven  and  earth  to  the  king,  if 
you  will,  in  an  hive  of  beea  ";  "other  states  are  the  creatures  of 
law."  This  appeal  to  the  law  of  nature,  whioli  hml  long  uncon- 
sciously been  moulding  the  juristic  systems  of  Kur<_)pe.  in  such 
a  case  la  as  remarkable  as  it  was  ingenious.  But  it  required  im- 
mediate modification.  Bracton  is  quoted  :  Lex  facti  quod  ipse 
est  Rex.  Morpi>ver,  "  his  acts  and  grants  are  limited!  by  law,  and 
we  argue  them  every  day.  But  1  demand,  Do  these  offices  or 
o|>erations  of  law  evacuate  or  frustrate  the  original  submission, 
which  was  natural  ?  Or  shall  it  be  said  that  all  allegiance  is  by 
law  ?"  In  a  line  passage  he  d<*clares  that  this  is  not  so.  "No 
man  will  affirm  that  the  obedience  of  the  child  is  by  law.  though 
laws  in  houw  p*Mnts  da  make  it  nuire  positive  :  and  even  so  it  is 
of  allegiance  of  subjects  to  hereditary  monarchs,  which  is  cor- 
roborated and  confiinied  by  law,  but  is  the  work  f)f  the  law  of 
nature.**  Then  in  a  fine  legal  frenzy  he  confirmed  his  argument 
by  adducing  the  parliamentary  title,  Our  nainral  sovereign  and 
liege  lord,  flung  in  the  face  of  the  judges  the  saying  of  one  of 
them  tliat  he  would  never  allow  that  Elizabeth  "should  be  a 
statute  Queen,  but  a  common-law  Queen,"  and  concluded  with 
a  further  reference  to  "  Our  natural  liege  sovereign ;  ns  Acts  of 
Parliament  speak :  for  as  the  common  law  is  more  worthy  than  the 
statute  law ;  so  the  law  of  nature  is  more  worthy  than  them  both," 
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Some  such  si)€^ch  as  this  it  must  have  been  to  which  Ben  Jonson 
hstened  :  **  The  fear  of  every  man  that  heard  him  was  lest  he 
should  make  an  end." 

The  Law  of  Nature. — ^The  value  that  Bacon  attached  to  the 
law  of  nature,  to  ''Natural  equity,"  is  significant  of  his  position 
a«  a  jurist  and  of  the  general  tendency'  of  legal  tlM>ught.  *'  Our 
law  is  grounded  upon  the  law  of  nature,"  he  declares  in  a  later  part 
of  the  argumejit.  "For,  my  lordn,  by  the  law  of  nature  all  men 
in  the  world  are  naturalized  one  towards  another.  They  were 
all  made  of  one  lump  of  earth,  one  breath  of  God.  ...  It  was 
civil  and  national  laws  that  brought  in  these  words,  and  differ- 
ences, of  civis  and  exieru-8,  alien  and  native-  And  therefore 
because  they  tend  to  abridge  the  law  of  nature,  the  law  favoureth 
not  them,  but  takes  them  strictly.  ...  All  national  laws  what- 
soever are  to  be  taken  strictly  and  hardly  in  any  point  wherein 
they  abridge  and  derogate  from  the  law  of  nature.  .  .  .  Further- 
more, as  the  law  of  England  must  favour  naturalization  as  a 
branch  of  the  law  of  nature,  so  it  appears  manifestly,  that  it  dotli 
favour  it  acconlingly.  ...  In  such  sort  doth  the  law  of  Eng- 
land open  her  kip  to  receive  in  peopk;  to  1k^  natm^aliÄeil  ;  which 
indeed  phoweth  the  wisdom  and  excellent  comp<fsition  of  our 
law,  and  that  it  is  the  law  of  a  warlike  and  a  fnagnaiumuiiM  nation 
fit  for  empire," 

In  this   argument   Bacon   achieved   a  remarkable  feat — ^tho 
reconciliation  to  his  own  satisfaction  of  the  allegiance  of  the  sub- 
ject to  the  King  with  the  allegianot*  of  the  King  to  tlie  law.     The 
right  divine  of  kings  to  govern  right  waa  really  the  conclusion 
acliieved.     So  long  as  the  King  governed  according  to  law,  no 
one  would  question  the  divinity  of  his  origin  or  the  Trinitarian 
metaphysio  of   PJowcU'ii   (borrowed,  one   would  think,  at  the 
same  time  as  the  Schoohnan'^t  Aristotle,  with  a  gleam  of  humour 
by  the  author  of  the  Novum  Organum),  with  respect  to  the  dual 
personality  of  the  King.    This  part  of  the  argument  was  of  great 
importance  in  the  history  of  the  development  of  English  law. 
for  it  shows  how  the  doctrine  of  natural  law  had  developed  since 
the  date  when  the  Doctor  and  Student  had  been  written  a  century 
before.    But  the  sting  of  the  great  argument  was  in  its  tail. 
The  union  of  the  two  kingdoms  was  a  necessity  :  si  iiiseparahiles 
ineuperabilea.    The  law  of  nature  admit«  no  competitors  when  it 
becomes  the  law  of  necessity.     Francis  Bacon  was  born  a  genera- 
tion too  soon.    His  force  as  a  constitutional  thinker,  combined 
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With  his  great  powers  in  dobat<\  would  have  gone  for  to  solve 
problems  aheady  in  his  time  ripening  in  the  BUidight  of  public 
opinion.  Common  law  monarchy  might  «till  be  with  us  had 
Bacon  and  not  Strafford  advised  Charles  Stuart. 

Bacon's  influence  as  a  constitutional  lawyer  did  not  abate. 
His  famous  argument  on  the  writ  de  non  jjrecedefido  rege  incon- 
suJto  {Brawnlow  v.  MicheR),  deliveretl  iminetliately  before  he 
received  the  Groat  Seal,  was  a  forensic  triumph.  He  spoke  for 
two  hours  and  a  lialf,  and  "  lost  not  one  auditor  that  was  present 
at  the  beginning  "  Queen  Elizabeth  had  attempted  to  create  a 
new  oflSc<3  in  connection  with  the  grant  of  patent«.  The  judges 
refused  to  admit  the  nominee  on  the  ground  that  it  infringetl 
Magna  Charta,  and  the  Queen  yielded,  Jame«  renewed  the 
attempt,  and  appointed  one  Michel  to  the  office.  Bro\vnIow,  the 
Prothonotary,  claimed  the  fot^s  mider  an  assize,  and  thereby  ques- 
tioned the  right  of  the  CVowii  to  create  the  office.  Bacon  appeared 
for  the  Crown,  and  Coko,  his  ancient  adveifiary,  declared  that  he 
presented  ''a  famous  argument/'  The  wisdom  of  the  speech  is 
undeniabki.  The  old  constitutional  position  is  maintained.  The 
advocate  laughs  to  scorn  the  suggestion  that  the  writ  dt  non 
preceilendo  which  he  had  presented  is  "  a  work  of  absolute  power, 
or  a  strain  of  the  prerogative,  or  shocking  of  justice,  or  infüüte 
dela}'."  The  only  question  for  the  judges  is  a  question  of  proce- 
dure ;  to  wit,  whether  the  King*B  constitutional  right  is  to  bo 
test-ed  in  the  King's  Bench  or  in  Chancery.  The  King  lias  a  right 
to  be  a  party  when  his  prerogative  is  questioned,  and  none  can 
doubt  that  it  is  questioned  hero.  *'  The  King  shall  have  choice 
of  his  Courts  upon  his  demand ;  much  more  shall  he  have  it 
upon  his  defence."  The  Court  must  know  "how  sharp-sighted 
the  law  of  England  is  on  the  King's  behalf  to  preserve  his  right 
from  loßs."  All  loss  to  the  King  is  fetched  in  by  this  writ. 
"  Now,  to  say  that  the  King  cannot  grant  or  erect  any  office  de 
novo,  no  man,  I  think,  will  be  such  a  plebeian  (I  nvean  both  in 
science  and  honour)  as  so  to  affirm  ;  I  will  cite  no  books  for  it ; 
you  have  the  book  of  time,  which  is  the  best  book,  and  pi^rpetual 
practice."  The  holder  of  the  office  will  have  b}'  thus  writ  the 
prt»tection  of  the  King.  "  Therefore  I  will  end  with  this  to  your 
lordship  and  the  rest,  that  obedience  is  heiter  than  sacrifice ;  that 
is  a  voluntary  thing,  and  it  is  many  times  a  glory  or  fame  ;  but 
obedience  is  ever  acceptable.'*  With  which  half -threat  the 
Attorney-General  hies  him  away  to  the  King,  to  induce  him, 
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"because  the  tim««  were  as  they  were,"  to  command  the  Chief 
Justice  to  suspend  the  proceedings.  This  was  done.  Had  Charles 
possessed  such  an  advistr,  lie  Uny  rnij^ht  have  learnt  that  *' the 
times  were  as  they  were,"  and  have  kept  withui  those  oonstitu- 
tioual  limits  of  the  CVown  that  Bacon  in  his  most  strenuous  and 
brilliant  atlvocacy  was  always  carefid  never  to  overstep.  This 
fact^  did  space  jjermit,  might  further  be  illustrated  by  the  fauiuus 
and  elaborate  argument  in  the  case  of  Tfte  Jurisdiction  of  tli^ 
JIardies.  Bacon's  cautiouH  constitutional  position  may  be  also 
observed  by  liis  attitude  in  the  proceeilings  that  led  up  to  this 
oaae.  The  King  would  not  extend  or  withdraw  the  Royal  Pre- 
rogative as  an  object  of  legal  attack  save  "  by  the  advice  of  the 
three  estates  in  Parliament." 

Bacon  and  the  Court  of  Chancery. — The  work  of  Bacon  as  a 
Judge  forms  a  chapter  of  the  history  of  law  as  yet  unwritten  in 
detail  or  indeed  at  all  adequately.  That  he  made  his  mark  in 
the  Court  of  Chancery  is,  however,  not  to  be  doubknl,  brief 
though  his  rule  was  and  disastrous  its  end .  It  is  almost  impossible 
to  deal  with  the  decisions  as  set  out  in  Tuthill,  but  some  referene*« 
must  be  mÄde  to  some  of  them.  In  Ärlesion  v.  Kent  bonds 
entered  into  for  procuring  a  marriage  were  cancelled.  In  Sir 
Thomas  Middkion's  Case  a  Govenimcnt  department  was  cona- 
pclled  to  ocoount.  In  Sacheverdl  v.  SachevereU  a  member  of  a 
Commission  of  Rebellion  who  had  allowed  a  prisoner  to  cscaix) 
"WBfi  oominitt-ed  to  prison  until  such  time  as  the  prisoner  was 
brought  in.  In  GmtU  v.  Edes  the  plaintiff  mode  a  conveyance 
to  ffMjlTees  in  trust  U>  the  use  of  his  infant  sons,  with  stn'cral 
remainders  over.  The  Court  enabled  him  to  sell  the  settled 
lands  to  pay  debts  contracted  after  the  dato  of  the  settlement. 
Li  Moreton  v.  Briggs  it  was  held  that  want  of  livery  could  not 
avoid  a  conveyance.  In  OoodfeUow  v.  Morns  the  mistake  of  a 
name  in  a  conveyance  was  rectified,  and  the  lands  assured  acoord- 
to  the  intention  of  the  convej'ing  party.  In  Morgan  v.  Richard- 
son the  plaintiff,  although  protected  by  a  writ  of  privilege,  hiul 
been  arrested.  He  was  freed  by  Hdbeaa  Corpus^  and  his  arrestor 
committed.  In  Huet  v.  Hurston  it  was  held  that  there  was  no 
n-lit'f  after  judgment.  In  Lmig  v.  Lon^g  (G.  Hill  17  Tac.)  it  was 
held  that  a  witness  once  examined  may  be  recalled.  Lord 
Elk-stnere  had  decided  the  other  way. 

When  we  turn  to  the  Ordittances  in  Cha^icery  issued  by  Bacon, 
we  find  that  hin  Hundred  Rules  of  Court  finally  fixed  practice  in 
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Chancery,  aiid  made  the  Court  of  Chancery  a  definite  ooxirt  of 
jufitioe  under  ordered  governance,  and  not  a  mere  court  of  con- 
science dealing  out  an  erratic  measure  of  equity  in  gracioasly 
disordered  fashion.  To  what  extent  the  Hundred  Rules  were 
from  Bacon *8  hand  it  is  perhaps  not  altogether  easy  to  tell.  It  is 
probable  that  he  codified  the  existing  practice,  which  had  been 
reduced  to  order  by  Lurd  KlleHniere,  and  brought  into  an  organic 
form  by  the  aid  of  many  additions  the  scattered  orders  that 
existed  before  his  time.  It  is  natural  to  suppose  that  this  would 
be  done  by  a  man  so  imbued  with  the  idea  of  codification  as  was 
Bacon.  The  Rules  a«  we  have  them  show  the  stamp  of  a  mind 
that  could  store  great  matter  in  a  little  room,  and  could  provide 
future  ages  with  a  pattern  of  practice  which,  as  laid  up  in  tl>o 
Lord  Chancellor's  mind,  and  as  exhibited  in  his  Himdred  Ordin- 
ances, was  the  direct  ancestor  of  those  Rules  of  the  Supreme 
Cornl  that  to-day  are  hidden  in  the  aritl  wastes  of  the  Ammul 
Practice.  It  is  no  mean  title  to  juridical  fame  finally  to  have 
settled  the  procedure  in  equity  for  the  AngknSaxon  race.^  Li 
this  alone  we  see  a  feat  that  would  justify'  a  claim  to  greatness. 
But  when  we  regard  his  Century  of  Orders,  as  we  must  regard 
them,  merely  as  cruml>8  from  the  fcAst  of  law  and  reason  which 
Francis  Bacon  offeretl  to  the  world,  we  can  to  some  extent 
realize  how  great  a  j\irist  wa«  this  great  Enghshman.  He  regartled 
human  law  as  the  sister  of  physical  law.  In  studying  the  latter 
he  had  in  contemplation  '*  the  general  good  of  men  in  their  very 
being,  and  the  dowries  of  nature,"  and  in  the  former  "  the  general 
goo<i  of  men  Ukewise  in  society,  and  the  dowries  of  Government." 
The  two  were  related  by  that  Law  of  Nature  which  he  exi)oimded 
in  Caivin's  Case.  A  universal  ndc  of  law  for  men  and  things  was 
the  uh  iinate  conwpt  of  tlie  man  who  tot)k  all  law  for  his  province, 
and  beheved  in  the  natural  equity  that  pervades  creation. 

C/  Ord%nc$  Cancdlaria  (London,  1698)  with  tbo  Oräinancea  in  Chanctrjß, 


HUGO  GROTIUS 

It  was  in  the  dccliiiiiig  years  of  the  second  epoch  into  wliicih 
the  historj'  of  Jurispi-udcnce  is  usually  divided  —  nanidy, 
from  the  FalJ  of  the  Western  Empire  in  A.n,  476  to  the  Peace 
of  Westphalia  in  a.d.  1648  —  that  the  great  Dutch  jurist 
whose  name  stands  at  the  head  of  this  paper  lived  and 
flourished.  It  was  an  epoch  which  embraced  the  Middle  Ages 
and  reached  the  threshold  of  modem  times — a  period  marked 
by  much  stress  and  storm,  but  gradually  cha*itened  towards  its 
close  by  a  new  spirit  of  huraanitarianism,  which,  however  dimly 
at  first,  began  to  create  fresh  ideals  and  to  estabhsh  new  principles 
of  statecraft.  And  among  the  jurists  whose  names  are  associated 
with  this  new  movement  there  is  none  in  whom  it  finds  a  more 
precise  and  abiding  expression  than  the  scholar,  the  philosopher, 
the  stat^man,  the  poet,  the  historian,  and  the  eminent  jurist 
whose  surname,  first  given  to  his  grandfather,  was  Oroot,  or 
Chrut,  aftenvards  latinized  into  Grotius.  Judged  from  every 
standpoint  of  human  greatness,  no  surname  could  have  been 
more  appropriate  or  more  worthily  borne  ;  and  his  iK>rtrait, 
painted  by  his  contemporary  Rubens,  now  in  the  Dresden  Gallery, 
shows  liim  to  have  bt^en  a  man  of  noble  bearing,  handsome  features, 
and  benevolent  expression,  while  all  accounts  agree  in  bearing 
testimony  to  liis  piety,  probity,  and  profound  learning.  Dr. 
Johnson,  referring  to  liim  in  a  letter  he  wrote  to  Dr.  Vyse  on 
behalf  of  a  nephew  of  Grotius,  speaks  of  him  as  one  "  of  whom 
every  learned  man  has  perhaps  learned  something." 

Family  Origin. — Born  at  Delft  on  ISastcr  Simday,  April  10th, 
1083,  four  years  after  the  seven  northern  provinces  haii  con- 
stituted themselves  into  a  separate  politico  miion  knowTi  as  the 
Utrecht  Union,  Hugo  Grotius  was  descended  on  the  paternal  eidc 
from  an  aristocratic  French  family  named  Carnet.  His  great- 
grandfather was  Cornelius  Carnet,  who  married  Ermingarde,  the 
daughter  and  sole  heiress  of  Diederic  de  GJroot,  Burgomaster  of 
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Delft,  who  stipulated  that  the  issue  of  the  marriage  should  assume 
hie  own  fiumame,  which  had  been  conferred  upon  one  of  hin 
ancestors  for  eminent  services  to  the  State.  It  was  in  accordance 
witli  this  stipulation  that  the  sou  Hugo  took  the  name  of  Groot, 
whicli  thereafter  became  the  family  simiame,  and  descended 
through  Jolm  {ar  Jan),  his  father,  to  the  subject  of  the  present 
article.  Learning  appears  to  have  beenliereditary  in  the  family, 
and  John  hinitwlf  was  a  Doctor  of  Laws  and  Rector  of  the  Leydeji 
High  School,  and  was  distinguishe<.l  aa  an  eminent  scholar  and 
a  lawyer  of  considerable  repute.  But  Hugo,  his  son,  soon 
eclipsed  all  the  other  members  of  the  family  by  the  extraordinary 
precocity  of  his  intellect. 

Early  Precocity. — At  the  early  age  of  nine  he  was  an  accom- 
plished vernifier  of  Latin  elegiacs,  and  at  twelve  he  had  enteri*d 
the  University  of  Leyden,  where  he  became  the  pupil  of  the 
celebrated  scholar  Joseph  Scaligcr,  having  akeady  had  his  praises 
sung  by  Douza,  who  was  said  to  be  one  of  the  princes  of  the 
repubhc  of  letters,  and  who  announced  that  "  Grotius  would  soon 
excel  all  hia  contemporaries  and  bear  a  comparison  with  the 
most  learned  of  the  anoiente."  Two  years  later  the  youthful 
prodigy  produced  an  annotated  edition  of  the  abstruse  work  of 
RTartiaruiM  !Mineus  Felix  Cai)ella  on  The  Mmriage  of  Mercury 
ayid  Philology,  or  of  SpeecJir  atvd  Lmrtiing,  u\  which  he  displayed 
such  learning  and  critical  acumen  as  to  astonish  the  liteniry  world 
of  hin  day.  His  own  account  of  the  preparation  required  for  the 
production  of  this  w^ork  shows  the  extent  and  varied  character 
of  his  reading.  "  We  have  collated/'  he  says,  ""  Capella  with  the 
several  authors  who  have  investigated  the  same  «ubji-ct«.  In 
the  two  first  books,  wo  have  consulted  those  whose  writings  con- 
tain tFie  sentiments  of  the  ancient  philosophers,  as  Apuleius, 
Alboricus,  and  others  too  tedious  to  name  ;  on  grammar,  we  have 
compared  Capella  -ftith  the  ancient  grammarians ;  in  what  he 
has  sai<l  on  rlietoric,  with  Cicero  and  x\quila ;  on  logic,  with 
Porphyry,  Ariptotlcj  CaeisitKlonis,  and  Apuleius;  on  geitgraphy, 
with  Strabo,  Mela,  Solinus.  and  Ptolemy,  but  chiefly  Pliny  ; 
on  arithmetic,  with  Eiiclid  ;  on  astronomy^  with  Hj^ginus,  and 
others  who  have  treated  on  this  subject ;  on  inasic,  with  Cleouides, 
Vitruvius,  and  Boethius."  Nor  is  this  a  mere  vain  or  boastful 
enumeration  by  a  boy  of  fourteen  of  the  authorities  he  professed 
to  have  consulted,  for  his  notes  contain  internal  evidence  of  his 
close  acquaintance  with  these  ancient  writers.    In  the  same  year 
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he  published  a  traiiKliititJii  of  a  work  upon  navigaltüii  by  8iüion 
Staven  in  1586,  in  which  ho  displayed  a  vast  knowledge  of 
maihematicH  ;  and  in  tlic  following  year  ho  coiupiotüd  the  trans- 
lation of  the  Pheiiomefia  of  Aratus,  a  poetical  treatise  upon 
afttronomy,  which  Cicero  had  previously  translated,  but  which 
had  come  down  to  modern  times  in  an  incomplete  form.  In  the 
opinion  of  a  tx)mpctent  critic,  the  Ablie  d'Olivct,  the  editor  of 
Cicero's  works,  "the  Muse  of  Cicero  did  not  throw  the  Muse  of 
Grrt»tius  into  tlie  shade,"  and  GrotiuK  was  conipliinenli^d  on  liis 
elegant  latinity  by  some  of  the  greatest  scholarw  of  the  time.  So 
great  was  the  reputation  he  had  already  acquired  that  in 
A.D.  1598  he  was  aakcil  by  the  Dutch  Ambassador  to  France,  the 
illutitrious  but  unff>rtunate  Barneveldt,  to  accompany  him,  and 
on  his  arrival  at  the  court  of  Henri  IV.  he  was  received  by  that 
monarch  with  many  marks  of  piirnoual  favour.  It  was  during 
till»  visit  that  he  took  the  degree  of  Doctor  of  La^\•s  at  Orleans. 
On  his  return  to  his  native  country  he  devotetl  liiniself  io  the 
practice  of  the  Bar,  and  conducted  his  first  case  before  he  had 
reached  th(5  age  of  seventeen.  He  succeeded  at  the  Bar  beyond 
all  expectation,  and  was  appointed  Advocate-General  of  Holland, 
Z(^alatul,  ami  VVcst  Frii^Iand  when  he  waw  only  twenty-four.  Ho 
was  indeed  well  described  as  an  adolescenUm  sine  exem])lo: 
juvencm  pQrieni^  ivgenii ;  and  ho  was  gifted  with  an  extra- 
ordinary memorj^  of  which  many  striking  instances  are  re- 
corded. 

His  Marriage. — In  July,  1608,  Grotius  married  a  lady  of  Veere, 
in  Zealand,  of  good  family,  named  Mary  Keigersberg,  with  whom 
he  lived  for  the  rest  of  his  life  in  perfect  harmony.  She  provetl  a 
devoted  vnie,  and  is  said  t^»  have  been  an  ornament  to  him  in 
prosperity,  and  his  comfort  and  aid  in  adversity.  By  her  he  had 
three  sons  and  a  daughter  who  survivotl  him.  It  is  assorted  hy 
some  that  George  Groto,  the  historian  of  Greece,  was  connected 
with  the  faniily  <>f  Hugo  Grotius,  though  tlu!  eviLleiico  is  wanting 
to  prove  this.  But  the  distinguished  Netherlands  statesman, 
Count  Van  Zu/Jen  van  Nicrsehl,  a  former  Amlmssatlor  of  his 
country-  at  Vienna,  was  certainly  descended  in  direct  line  from 
the  daughter  of  the  celebrated  jurist,  who  was  married  to  a 
Frenchman  named  Mombas.  His  eldest  and  youngest  son  died 
withimt  being  married  ;  but  his  second  son,  named  Peter  do 
Oroot,  became  Pensionary  of  Amsterdam,  and  died  at  the  age  of 
seventy. 
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His  Beligious  Tendencies.- — ^The  son  of  parents  who  were  both 
imbued  with  a  dwp  sense  of  piety,  it  was  only  natural  that  a 
youth  of  such  marvellous  talents  and  cosmopolitan  sympathies 
as  Grotius  should  have  imbibed  at  an  early  age  the  roUgious 
tendencies  of  the  period,  under  the  guidance  of  a  tutor  such  as 
UitenbogaarcL  who  was  destined  to  play  an  important  role  in 
the  subsequent  religious  controversies  which  distracted  the 
Dutch  Church.  There  were  about  this  time  two  schools  of 
religious  thought  in  the  Netherlands,  which  were  violent!}'  divided 
on  the  dogmas  of  Free  Will  and  Predestination,  represented  by 
two  professors  of  the  University  of  Leyclen — namely,  Jacob 
Ai'Diiniuft,  Rector  of  the  University,  and  Franciscus  Gomarus, 
one  of  the  professors.  The  former  taught  a  modified  form  of 
Pelagianism,  which  sought  to  modify  the  extreme  harshness  of 
tlie  doctrine  of  Predestination  which  had  been  adopted  by 
Luther,  Calvin,  and  Beza,  and  of  which  Gomarus,  on  the  other 
hand,  was  an  ardent  and  uncompromising  supporter.  The  latter 
Bchüül  Ijt^ing  the  more  orthodox,"  as  its  followers  were  then  con- 
sidered, had  the  largest  number  of  adherents,  and  its  bitter  hatred 
towards  the  Arminians  subjected  the  latter  to  many  cruel  perse- 
cutions, which  led  to  a  formal  Remonstrance,  which  was  drawn 
up  by  the  old  tutor  of  örotiuö,  Uitenbogaard,  and  submitted  to 
the  States-General.  Although  it  is  probable  that  the  sjrmpathies 
of  Grotius  were  all  along  on  the  side  of  the  Remonstrants,  it  was 
not  until  the  death  of  Arminius,  in  1 60  8,  that  he  really  showetl  his 
own  reUgious  tendencies.  He  then  published  a  poem  entitled  hi 
7nortem  Arminii,  which  at  once  identified  him  with  the  school  of 
which  Arminias  had  iMten  the  guiding  spirit. 

His  mission  to  England  as  Ambassador  to  the  Court  of  Jame«  I. 
in  1613  removed  him  for  a  time  from  the  sphere  of  religious  con- 
troversies,  and  in  the  same  year  he  was  matle  Pensionary  of 
Rotterdam,  which  he  only  accepted  on  condition  that  he  should 
not  be  deprived  of  it  against  his  will.  That  he  was  able  to  impose 
such  a  condition  shows  the  respect  in  which  he  was  still  held  by 
his  countrymen,  and  it  would  seem  that  he  abstained  at  first 
from  openly  participating  in  the  religious  quarrels  which  were 
then  becoming  more  acute.  His  natural  desire  was  for  peace, 
and  he  strove  to  bring  about  concihation  and  a  larger  spirit  of 
toleration.  With  this  view  he  allowed  himRelf  to  be  nominated 
head  of  a  mission  to  the  city  of  Amsterdam,  and  lu^  addressed  the 
assembled  burgomasters  in  a  speech  in  the  Dutch  language,  in 
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wliich  he  pleaded  eloquently  for  the  necessity  and  advantage  of 
religious  toleration,  especially  upon  points  of  theoretical  doctrine, 
which  he  maintained  would  restore  tranquillity  and  peace  to  the 
Church.  But  his  eloquence  produced  no  effect,  and  he  was  so 
affected  by  the  bad  success  of  his  mission,  that  he  was  seized  with 
a  fever,  which  nearly  proved  fatal  to  him.  By  degrees  his 
alienation  from  the  Lutheran  Reformed  Giureh  became  more 
and  more  evident,  and  involved  him  in  the  persecution  which 
overtook  his  old  friend  Bameveldt.  Finally  he  was  arrested  on 
August  29th,  1618,  with  the  latter  and  another  fellow-thinker 
named  Hogerbrets,  the  Pensionary  of  Leyden,  at  the  instance  of 
Prince  Maurice  of  Nassau,  and  brought  to  trial  upon  charges  of 
high  treas<.in  and  of  disturbing  the  established  religion  of  the 
united  Provinces,  and  also  of  being  the  authors  of  the  Insurrection 
of  Utrecht.  The  arrest  was  surreptitiously  effected,  and  a  special 
tribimal  of  twentj'-four  (some  authorities  say  twenty-six)  com- 
missioners was  appointed  to  conduct  the  trial.  The  prisoners 
objected  to  the  constitution  of  the  tribunal,  urging  that  the 
States  of  Holland  were  their  only  competent  judge«,  and  they  also 
pointed  out  that  many  of  the  commissioners  were  their  accusers 
•and  notoriously  prejudiced  against  the  Arminians.  But  these 
objections  were  all  overruled ;  the  prisoners  were  condemned. 
The  aged  Bameveldt,  then  in  his  seventy-second  year,  was  sen- 
tenced to  death,  which  was  duly  carried  out,  and  Hogerbrets  and 
Grotius  to  perpetual  imprisonment,  the  former  in  his  own  house, 
and  the  latter  in  the  Castle  of  Louvestein,  in  South  Holland,  at 
the  point  of  the  island  formed  by  the  Vaal  and  the  Meitse.  Grotius 
reached  the  castle  on  June  6th,  1619.  and  for  a  time  his  imprison- 
ment was  of  a  very  rigid  character ;  but  by  degrees  this  severity 
was  to  some  extent  relaxed,  and  his  wife  was  allowed  to  see  him 
twice  a  week,  and  he  was  aLso  jjermitted  to  receive  books  from 
his  friends  and  to  correspond  with  them  except  on  politics.  This 
indulgence  fiu^nished  an  opportunity  for  escape,  which  was  quickly 
seized  and  carried  out  by  his  resolute  and  devoted  wife. 

It  had  bexjome  customary'  for  Grotius  to  receive  a  chest  of  books 
and  linen  for  his  use  at  regular  intervals,  and  although  this  chest 
was  at  first  rigorously  examined  by  his  guards,  their  vigilance  was 
gradually  relaxed,  and  the  chest  was  allowed  to  enter  his  apart- 

3nt  M-ithout  suspicion.  His  wife  had  observed  this  laxity,  and 
acoordingly  devised  a  plan  by  which  Grotius  was  to  eseajK»  in 
one  of  these  chests.    As  a  preliminary  move  she  represented  that 
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Grotius  was  becoming  ill  through  ovei^udy,  and  expressed  her 
inltfiition  of  taking  all  his  book«  away  from  him  and  restoring 
them  to  their  owners.  The  next  step  was  to  introduce  a  suffi- 
ciently large  chest,  oateusibly  for  the  purpose  of  removing  the 
books,  but  really  with  the  object  of  secreting  her  husband  inBide 
of  it,  and  thus  eflectijig  his  escape.  Holes  were  bored  into  the  box 
to  let  in  air,  and  when  everything  was  ready,  Grotius  was  plaocd  in 
Ihe  lx)x,  while  liis  wife  got  into  his  bed,  having  previously  in- 
formed his  guards  that  her  husband  was  ill  and  was  not  to  be 
disturbcil.  The  device  was  well  carried  out»  and  the  box,  with 
Grotius  inside,  was  safely  convej'cd  to  Gorcum,  where  an 
Arminian  fri*'nd  receive<l  it  antl  released  Grotius  from  his  i)eril. 
The  wife  rtmained  behind  and  fearlessly  informed  the  guards, 
when  a  suflicieiit  tim*'  hful  (»lajKHt^d  to  injure  her  husbaiurs  safety, 
that  their  prisoner  had  escaped.  The  governor  of  the  prison  at 
once  ordeivd  her  into  close  C4.>nfineinent ;  but  to  the  honour  of  the 
States- General  be  it  added  that  she  was  released  after  a  few  days. 
and  allowed  to  take  with  her  everything  that  Ix^Ionged  to  her  in 
the  Castle.  Thiis  after  twenty  months  of  unjust  incarceration, 
during  which  he  produced  the  treatLse  in  Dutch  verse  on  the 
Tntih  of  the  Christian  Rdigimi,  which  he  afterwards  t  ranslated  into 
Ijatin  prose,  and  wliich  was  much  admired  for  its  terseness,  just 
reasoning,  accuracy,  and  power,  Grotius  became  an  exile  from 
his  nati  ve  country-,  which  lu^  did  not  cease  to  love  witli  the  devotion 
of  the  true  patriot  he  was.  It  cannot  be  denied,  however,  that 
his  Protestantism  was  of  a  very  mild  character,  and  his  epistles 
contain  very  strong  evidence  of  a  decided  leaning  towards  the 
Roman  Cathohc  Churchy  which  appealed  to  him  (apart  from  all 
questions  of  dogmatic  theology,  which  had  little  influence  with 
him)  on  the  groimd  of  a  venerable  and  unbroken  autliority.  At 
the  same  time  man}^  other  sects  claimed  him  as  an  adherent,  and 
this  circumfltanee  furnished  Menage  with  the  matteJ  for  the 
following  epigram  ; 

"Smyrna,  Rhodos,  Colophon,  Sftlamia,  Ohioa.  Argon,  Athcnae, 
biduFui  cortaitt  vrvtis  do  patrifi  Hoiuori ; 
Qrotiado*  cortajat  do  ruligiono.  Sociiius, 
ArriuB,  Arminiiis.  Calviniw,  Roma,  Lutljorus." 

His  Exile  and  Residence  in  Franco. — With  his  exile  Grotiua 

may  be  said  to  have  entered  upon  the  secomi  stage  of  Ids  piiblic 
life,  which  was  destined  to  be  even  more  distinguished  and  more 
fruitful  in  hterary  labours  than  his  earlier  years,  and  it  was  during 
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this  period  that  he  produced  the  monumental  work  Be  Jure  Belli 
ei  Pacts,  which  aU>iie  was  Builicient  to  uninorlalize  his  name. 
He  found  an  asylum  in  France,  where  he  had  nianj^  admirers,  and 
where  he  was  graciously  received  by  the  king  {Louis  XIII.),  who 
settled  a  pension  of  3,000  livres  upon  him.  But  this  pension  was 
very  irregularly  paid,  as  Cardinal  Richelieu,  who  was  then  all- 
powerful,  required  such  absolute  and  imqualified  devotion  as  a 
quid  pro  quo,  that  Grotius  wa<i  unwilling  to  barter  his  inde* 
pendence,  and  incurred  the  displeasure  of  the  Cardmal,  who  made 
liim  soon  feel  that  he  was  master  of  the  situation.  Grotiiis  now 
applied  himself  to  the  writing  of  his  Apology,  which  ho  dedicated 
t-o  the  people  of  Holland  and  \V"t>8t  Frienland,  and  in  whirh  lio  ably 
defended  liimself  against  the  charges  upon  which  ho  had  been 
unjustly  condemntnL  This  work,  which  he  origmally  com|K)HCHl 
in  the  Dutch  language,  but  afterwards  translat-ed  into  Latin, 
paused  a  great  Hensation  in  his  own  country^  but  it  incenst^d  the 
States-General  more  than  over  against  him,  and  they  issued  an 
edict,  in  which  they  pnjscribed  it,  and  fc^rbade  all  persons  to  have 
it  in  their  possession  imder  the  penalty  of  death.  This  un- 
generous edict  shattered  the  lingering  hopes  he  may  have  enter- 
taintKl  of  returning  to  the  land  of  his  birth,  and  made  him  even 
anxious  for  his  personal  safety.  Acting  upon  the  advice  ui  his 
friends,  he  applied  for  and  obtained,  on  February  26th,  1623, 
letters  of  naturalization  from  the  French  king,  wlu»  professed  to 
take  him  imder  Ids  special  protection.  Some  years  later,  in  1631, 
Grotius  was  induood  by  some  protestations  of  friendship  fr()m 
Prince  Frederick  of  Orange,  and  relying  on  the  general  good  effect 
his  Apology  had  creatt^d  in  Holland,  to  return  there,  and  onoe 
more  claim  the  hospitality  of  his  countrymen.  But  ho  was 
doomed  to  disappointment.  Bigotrj^  still  prevailed,  and  he  was 
banished  a  second  time.  Grotius  now  quitted  Holland,  never  to 
see  it  again.  He  first  went  to  Hamburgh,  and  two  years  later  (in 
1634)  he  entered  the  diplomatic  service  of  Sweden,  and  in  the 
folloAving  year  was  appointed  Swedish  Ambassador  at  the  French 
Court,  a  position  which  was  held  with  honour  and  distinction  for 
ten  years,  ami  prtive<l  himsc^lf  in  more  than  one  dif&eult  diplomatic 
negotiation  more  than  a  match  for  the  crafty  Richelieu.  It  was 
during  this  ovf^ntful  prriod  that  he  completed  his  History  oj  (he 
Netherlands  and  translated  the  History  of  the  Qoth-s  ami  Vaivdals, 
by  Procopius.  He  also  wrote  a  work  on  The  Origin  of  the  A  rnerican 
Nations, 
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His  Death. — ^The  conduct  of  the  Swedish  Embassy  b3'^  Grrotius 
won  the  warm  approval  of  his  staunch  friend  the  Chancellor 
Oxenstiern.  and  Queen  Christina,  the  only  child  of  the  great 
Gustavus,  was  also  very  favourable  to  him.     But  Grotius  took 
umbrage  at  the  Queen  sending  a  favourite  of  herK  in  an  ambiguous 
character  to  Paris,  and,  urging  his  age  and  increasing  infirmities 
as  an  excuse,  he  appHed  for  liis  recall,  which  was  reluctantly 
granted,  accompanied  with  most  appreciative  acknowledgments 
of  his  Imminent,  services,  which  the  Queen  declared  she  would  never 
forget.     Grotius  accordingly  left  Paris,  and  arrived  at  Hamburgh 
on  May  loth,  1 645,  and  from  thence  he  travelled  to  Lübec  and 
Wismar,  recei\nng  everj'where  the  most  honourable  reception. 
At  Wismar  the  Admiral  of  tlie  Sweilish  fleet  placed  a  man-of-war 
at  his  disposal  to  transport  him  to  Colmar,  from  whence  he  pro- 
ceeded by  land  t^^»  St<jcklkolin.    The  Queen  was  then  at  Upsal, 
but  on  being  told  that  Grotius  had  arrived  at  the  capital,  she  at 
onw  returned  to  meet  hiin,  and  gave  liim  a  long  audience  on  the 
following  day,  when  slie  again  assured  him  of  her  royal  favour, 
and  b<^gged  hiiu  to  continue  in  her  service  as  a  Councillor  of  State. 
For  some  reason  which  is  not  known  to  his  biographers  Grrotius 
had  resolved  to  leave  Sweilen,  and  when  tlie  Queen  discovered 
that  he  was  determined  to  go,  she  presented  him  \v\th  a  liandsome 
present  in  money  and  appointed  a  vessel  to  convey  him  to  Lübeo. 
Grotius  embarked  on  August  1 2th,  1645,  but  was  overtaken  by 
a  violent  storm,  was  shipwrecked,  and  was  obhged  to  t^ke  shelter 
in  a  port  fourteen   miles  distant  from  Dantzic.    Thence   he 
travelled  by  land  in  an  open  waggon  ;  but  his  health  had  been 
fast  failing,  and  when  ho  reached  Rostock  {on  August  26th,  I64Ö) 
ho  was  too  ill  to  prrwjeed  farther.     A  physician  was  called  in  to 
attend  hira.  but  it  was  soon  evident  that  recovery  was  hopeless. 
Grotius,  conscious  that  his  end  was  near,  asked  to  see  a  clergj^man, 
and  Jt  >hn  Quistorpiiis,  a  Professor  of  Divinity  at  Rostock,  attended 
him  in  hir^  last  earthly  niomonts.     Quistor])iua  found  him  at  the 
point  of  deathj  but  still  conscious  and  able  to  speak,  and  it  is 
from  the  hands  of  the  professor  that  we  have  a  pathetic  account 
of  the  dying  Avords  of  the  phoenix  of  Literature,  as  he  calls  Grotius. 
"1  fouml  him,"  lie  says.  '' almost  at  the  p*>int  uf  death.  ...      I 
went  on  an<l  told  him  that  he  must  have  recourse  to  Jesus  Christ, 
without  Whom  there  is  no  salvation.     He  replied  :  '  I  pla«»  all 
my  hope  in  Jesus  Clirist.*     I  began  to  rc{M*a(  aloud,  in  (German, 
the  prayer  which  Ix'gins  '  Herr  Ji'su  ' ;  he  followed  me  in  a  very 
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low  voice,  with  his  hands  clasped.  When  I  had  done,  I  asked  him 
if  he  understood  me.  He  answered,  '  I  understand  you  ver>'  well/ 
I  continued  to  repeat  to  him  those  passages  of  the  word  of  God 
which  are  commonly  offered  to  the  remembrance  of  dying  persona, 
and  asking  him  if  he  understood  me,  he  answered  : '  I  heard  your 
voice,  but  did  not  understand  what  you  said.'  "  These  were  tht^ 
last  words  of  a  fleeting  spirit  whose  earthly  course  had  been  run, 
and  which  then  ceased  to  animate  the  body  of  the  great  Dutehman, 
just  as  midnight  tolled  the  close  of  one  and  the  beginning  of  a  new 
day.  His  body  received  temporary  sepulture  in  the  principal 
church  of  the  city,  but  was  afterwards  exhumed  and  finally 
deposit-ed  in  the  mausoleum  of  his  ancestors  at  T)elft.  His 
epitaph,  written  by  himself,  is  mournfully  reminiscent  in  its  allu- 
sion to  his  exile,  and  runs  with  charaoteristio  brevity  as  follows : — 

GBOTTUS  inO  HUGO  EST,   BATAVUM 

CATTrVTrS  ET  EXSUL, 

LEOÄTÜS   BEGNI,  SÜECIA   MAONI,  TUT. 

wife  survived  him,  and  is  said  to  have  died  at  The  Hague  in 
the  communion  of  the  Remonstrants. 

Hia  Character. — There  is  no  better  means  of  judging  the  char- 
acter of  this  great  man  and  oE  forming  a  a^rrecl  cstiinattt  of  th(^ 
manysidednesB  of  his  richly  endowed  genius  than  by  studying  his 
collection  of  letters  j>ubli8hed  in  Amsterdam  in  the  year  1687. 
His  large  sympathies,  his  freedom  from  all  bigotrj'  yet  deep 
rehgious  sentiment,  his  abiding  interest  in  all  current  topics,  his 
profound  and  almost  univei'sal  knowledge,  and  above  all  his 
earnest  desire  to  promote  peace  and  union  amongst  the  Christian 
Churches,  are  here  all  brought  before  us  in  the  familiar  style  of 
conRdential  oorrespoudenoe  with  his  intimate  friends.  A  spirit 
of  candour  and  truthfulness  pervades  all  his  letters :  not  a 
trace  of  bitterness  or  ungenerous  criticism  is  tinywhere  to  be 
found  in  them.  They  are  essentially  the  letters  of  a  pious,  learned, 
and  thoughtful  man  who  is  keerdy  interested  in  the  poUticaJ, 
literary,  and  rehgious  questions  of  the  day,  which  he  approaches 
from  the  standpoint  of  a  cultured  intellect,  devoid  of  bias  or 
prejudice,  and  with  no  other  aim  or  desire  than  to  reach  a 
just  conclusion.  Even  his  enemies  recognized  his  worth,  and 
Salmasius  declared  that  he  had  "rather  resemble  Grotiiw  than 
enjoy  the  wealth,  the  purple,  and  grandeur  of  the  Sacred  College.'* 
M  on  instance  of  his  impart  iaiity  as  an  historian,  it  is  pointed  out 
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that  in  his  History  of  the  Netherlaiida  he  does  full  justice  to  the 
merits  of  Prince  Maurice  of  Nassau,  ah  hough  he  had  much  groimd 
for  personal  resentment  for  the  injustice  he  suffered  at  the  hands 
of  that  prince.  It  thus  appears  that  unmerited  exile  did  not  Marp 
his  judgment  or  stifle  his  patriotismj  just  a^  religious  controversies 
did  not  affect  his  charity,  or  the  contests  of  a  political  career 
cause  him  to  deviate  a  hair's  breadth  from  the  path  of  honour  and 
rectitude.  His  name  has  been  carried  down  the  stream  of  time 
untarnished,  while  his  fame  as  a  scholar  and  jurist  seems  to  in- 
oreaee  rathcrthan  diminish. 

His  Magnum  Opus. — Of  all  his  numerous  works,  the  one  upon 
which  his  reputation  most  solidly  rests  is  his  celebrated  treatise 
De  Jure  Bdli  et  Pads,  which  has  secured  for  him  the  lasting 
reverence  of  posterity.    In  an  age  which  produced  as  his  con- 
temporaries a  Scahger,  a  Bellamiin,  a  Mariana,  a  Sarpi,  a  Bacon, 
a  Pascal,  and  a  Hobbes  it  is  an  epoch-making  work  of  this  kind 
which,  as  Calvo  justly  says,  distinguishes  the  true  man  of  genius 
from  the  ordinary  publicist-.    No  work,   according  to  general 
testimony,  has  ever  received  more  universal  approbation  or  has 
maintained  its  reputation  to  so  high  a  degree  as  this  treatise  of 
Grotiiis.    He  began  it  in  the  colmtn^■  house  of  Balagni,  near  Senlis, 
placed  at  the  authors  disposal  by  liis  friend  Jeiui  Jacques  do 
Mesmes,  in  the  month  of  June,  1623,  and  practically  completed 
it  in  June  of  the  following  jear  ;  a  remarkable  periormanco  even 
when  we  bear  in  mind  that  the  discovery  of  a  manuscript  in  1868 
entitled  De  Jure  PrcedtB,  shows  that  the  subject  of  the  treatise 
liat!  already  occupied  his  attention  so  early  as  1G04,  and  that  he 
was  led  to  its  investigation  in  the  active  pursuit  of  his  pn)fessional 
vocation,  as  advocate  for  the  Dutch  East  India  Company,  which 
was  fonned,  it  is  true,  for  the  peaceftd  purposes  of  cfimmerce,  but 
had  been  compelled,  like  the  English  company,  to  repel  force  by 
force.    The  question  submitted  to  Grotius  was  as  to  the  legality  of 
a  capture  made  by  one  of  the  Company *s  captains  named  Ke^^m- 
skirk,  a  claim  which  was  contested  in  Holland  on  the  gromid  that 
a  private  company  had  no  right  to  make  prize  captures.    Grotius 
undertook  to  prove  that  the  capture  was  lawfTil,  and  the  nianu- 
scrijit  treatise  tliscovered  by  Professor  Fruin  was  the  outcome  of 
this  effort.    It  is  probable  that  Grotius  was  induced  by  his  friend 
Pciresc  to  recast  the  work  with  the  light  of  hi»  additional  exjH^ri- 
enee  during  the  first  years  of  his  exile  as  a  mental  diversion, 
calculated  to  engross  his  thoughts  and  hghten  the  sorrow  and 
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burden  of  banishment.  The  circumstAiicee  of  the  time  also 
supplied  an  additional  motive  for  such  a  literary  undertaking. 
The  Thirty  Years'  War,  in  the  midst  of  which  he  wrote,  had  been 
waged  with  such  reIontlc»8  fury,  and  the  miseries  of  such  a  pro- 
tracted and  unregulatt^d  war  had  pressed  so  heavily  u^k'ii  a 
sensitive  nature  like  liis,  that  he  sought  to  discover  some  rules 
by  which  it«  horrors  and  atrocities  should  be  mit^ated  in  the 
future.  "  I  saw  prevailing,"  he  tells  us  in  his  Prolegomena 
(Art.  28),  **  throughout  the  Christian  world  a  licence  in  making 
war  of  which  even  barbai'ous  nations  would  have  been  ashamed  ; 
recourse  being  had  tu  arms  for  slight  reasons  or  no  reason  ;  and 
when  arms  were  once  taken  up,  aÜ  reverence  for  divine  and 
human  law  was  thrown  away,  just  as  if  men  were  thenceforth 
authorized  to  commit  all  crimes  without  restraint."  The  sight  of 
these  atrocities,  Hf.  he  tells  us,  had  led  many  estimable  men  to 
declare  arms  forbidden  to  Christians  ;  but  for  his  own  part  he  t<K)k 
the  more  practical  and  moderate  view  to  provide  a  remedy  for 
both  disorders,  "  both  for  thinking  that  nothing  [relating  to  war] 
is  allowable,  and  that  evcrjihing  is."  He  felt  to  some  extent 
prepared  for  such  a  t-ask  as  he  conceived  by  having  previously 
practised  jurisprudence  in  his  own  country,  from  which  he  had 
been  "  unwortliily  ejected  "  ;  and  he  hoped  now  in  exile  to  pro- 
mote the  same  science  by  further  diligent  effort.  He  claima  that 
nono  of  his  precursors  had  treated  the  subject  scientifically,  and 
contends  that  the  only  way  to  do  so  successfully  is  by  st^imrating 
Instituted  Law  from  Natural  Law.  "  For  Natiu-al  Law,"  he 
observes,  *'  as  being  always  the  same,  can  bo  ea&ily  collected  inlit 
an  Art ;  but  that  which  depends  ujwn  institution,  since  it  is  often 
changed,  and  is  different  in  different  places,  is  out  of  the  domain 
of  Art."  Special  books  liad  indeed  been  previously  written  con- 
cerning the  laws  of  war,  but  their  authors,  he  complains,  had 
mingled  and  confounded  natural  law.  divine  law,  law  of  nations, 
civil  Law,  and  caiion  law.  Ho  acknowledges,  however,  his  in- 
debtedness to  Rilthazar  Ayabi  (who  wrote  a  treatise,  D^  Jure  et 
Oßciie,  which  was  printed  in  Amsterdam  in  1597),  and  Albericus 
Gentihs,  wlio  also  wrote  a  treatise,  De  Jure  Belli.  The  titles  of 
the  chapters  of  the  latter  work  nm  almost  parallel  to  those  of 
the  first  and  third  books  of  Grotius,  and  some  of  the  historical 
examples  cited  in  the  work  of  Qentilis  are  also  mentioned 
by  Grotius. 

But  here  the  extent  of  borrowing  by  the  Dutt^h  jurist  from  the 


Digitized  by  LjOOQ  IC 


180 


HUGO    GBOTms 


earlier  author  seems  to  end,  for,  as  Hallam  points  out,  Grotius 
deals  with  the  subject^  of  each  chapter  with  much  greater  fulness, 
and  iH  llirinighout  a  philosopher,  while  Oimtilis  is  a  mere  compiler. 
What  dominates  the  treatise  of  Gentilis  is  the  absolute  authority 
of  the  text«  and  precedents  which  he  quotes,  and  to  which  he 
slavishly  adheres.    Grotius,  on  the  other  hand,  though  he  ran- 
sacks the  whole  of  ancient  and  later  literature,  only  cites  texts 
and  precedents  to  support  his  own  independent  judgment,  for 
whit'h  he  gives  hie  own  reasons.     No  one,  in  fact,  as  Pradier- 
Fodere  observes,  prior  to  Grotius  knew  how  to  imite  to  the  same 
extent  the  authority  of  reason  combined  with  that  of  experience  ; 
his  is  the  fruitful  alliance  of  philosophy  and  history,  which  has 
so  profoundly  impressed  the  modern  political  world.    The  method 
which  our  author  adopts  is  the  inductive  one.    The  individual 
man  and  his  social  instinct  is  the  factor  producing  law  and  the 
State ;  but  this  apjietitis  soc.ialis  is  not  the  mere  need  for  a  life 
spent  somehow  {non  qualiscnfique)  in  oommunity  with  his  feDow- 
men,  but  tranquilly  and  as  a  reasonable  being  {sed  travquiUae,  et 
pro  sui  iiitellecins  tnodo  ordinaUB),  for  the  welfare  of  others  in 
contrast  to  mere  utility  irrespective  of  aU  ethical  motives.    It  is 
this  tendency  to  the  conservat  ion  of  society,  which  is  in  agreement 
with  the  nature  of  the  human  intellect,  that  forms  the  source  of 
Jus  or  Natural  Law,  properly  so  called.    To  this  Jus  belongs  the 
rule  of  abstaining  from  that  wliich  belongs  to  other  persons  ;  and 
if  we  }iave  in  our  possession  anything  of  another's,  the  restitution 
of  it,  or  of  any  gain  which  we  have  made  from  it ;  the  fulfilling  of 
promises,  and  the  reparation  of  damage  done  by  fault.     In  short, 
the  special  office  of  Jus  properly  so  c-alled  is  "  to  leave  to  another 
what  is  his,  to  give  to  him  what  we  owe."    In  a  gejicral  sense  Jus 
is  divided  into  Natural  Law  and  Voluntary  or  Positive  or  Insti- 
tuted Law.    The  former  is  the  dictate  of  right  reason,  indicating 
what  is  in  agreement  or  disagreement  with  the  rational  and  social 
nature  of  man,  and  therefore  either  commanded  or  forbidden  by 
the  Author  of  Nature  ;  the  latter  is  subdivided  into  divinum  or 
huinanu7n.  according  as  it  is  ordained  by  G<k]  or  prescribed  by 
man,  either  as  a  rule  of  the  Jus  Civile  or  of  the  Jus  Gentium.     In 
this  way  he  leads  up  to  the  humane  principle  which  pervades  his 
whole  treatise,  that  between  individuals,  as  between  nations,  it  is 
not  Utility  but  a  common  law  of  Rights  which  is  of  force  in 
governing   their   mutual   relations.    To   have   established   this 
principle  and  to  have  ext-ended  its  operation  to  the  conduct  of 
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war  was  to  have  justified  his  claim  to  be  regarded  as  the  founder, 
or,  as  Martt^n  calls  him,  the  father,  of  the  science  of  Litenmtional 
Law,  and  to  be  called,  as  Vico  suggests,  "the  juristeonsult  of  the 
human  race."  That  his  work  is  not  perfect,  that  he  does  not 
oonceive  as  clea-rly  as  some  later  jurists — like  Christian  Thomasius, 
for  instance — have  done  the  distinction  between  religion  on  the 
one  hand,  and  law  and  morahty  on  the  other,  and  that  he  has  not 
completely  succeeded  in  disentangling  himseK  from  the  bewilder- 
ing maze  of  incoherent  and  arbitrary  notions  of  ethical  pliilosophy 
which  prevailed  in  his  time,  may  be  conceded  without  detracting 
from  his  general  merits,  as  one  who,  in  the  midst  of  a  cruel  and 
desolating  war,  was  the  first  to  discover  a  principle  of  right  and  a 
basis  of  society  which  was  not  derived  from  the  Cliurch  or  the 
Bible,  nor  in  the  insulated  existence  of  the  individual,  but  in  the 
social  relations  of  men,  and  to  make  it  thus  easy  for  those  who 
followed  him  to  broaden  the  pathway  ho  had  broken,  and  to 
elaborate  his  science.  Thus  it  was  through  the  treatise  of 
Grotius  that  the  idea  of  a  law  of  nature  came  to  influence  the 
ethical  and  political  speculations  of  Locke,  Rousseau,  and  a  host 
of  later  Avriters.  So  that,  whatever  defects  and  confusion  there 
may  be  in  the  theory  of  Grotius,  his  great  work  still  commands 
respect  throughout  Europe,  and  the  opinion  of  Mackint<jsh  no 
doubt  expresses  the  prevailing  view  of  the  learned  world  of  the 
present  day.  *' It  is  perhaps,"  he  says,  "the  most  complete 
[work]  that  the  world  has  yet  owed,  at  so  early  a  stage  in  the 
progrets  of  any  science,  to  the  genius  and  learning  of  one  man." 
Hallam  has  also  vigorously  defended  Grotius  against  the  criticisms 
of  Dugald  Stewart,  which  were  not  characterized  by  much 
actmien  or  sobriety  of  judgment,  and  every  sentence  of  which,  it 
is  no  exaggeration,  in  the  opinion  of  Hallam  to  say,  would  lie 
open  to  counter  and  destructive  criticism .  Stahl  again,^  is  another 
severe  critic,  who  sees  in  the  doctrine  of  Grotius  an  attempt  to 
make  the  whole  scheme  of  Natural  Law  in  its  final  anal^'sis  rest 
on  the  obh'gation  of  compacts,*  which  is  likewise  the  Mother  of 
Civil  Rights,  and  which  only  needed  the  further  development  it 
received  at  the  hands  of  Kant  and  Rousseau  to  lead  directly  to 
the  French  Revolution.  Grotius,  in  fact,  makes  obligation  the 
dividing-line  between  a  rule  of  moral  right  obiigans  ad  id  quod 
rectum  est  and  coimli'a  honesta,  a  sort  of  counsel  of  perfection 

»  Philosophie  des  HecfUes,  vol.  L,  pp.  158-170. 
'  Sou  Pruluguuuua.  a.  15. 16. 
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which  is  not  inchuled  in  Jua  or  Law  [legis  aut  juris  ftornirte  non 
Vcnivnt,  1.1.9).  It  was  Grotius,  Stahl  contends,  who  first  gave 
expression  to  tlic  notion  that  tho  Stat/P  ha«  n(»  authority  in  itscJf 
over  men  otherwise  than  by  virtue  of  a  compact,  and  it  has  no 
othpr  piirpose  to  «erve  but  tiiat  of  individual  men.  It  iH  thus  the 
germ  of  that  theory  which  a  centxu-y  later  was  to  overwhelm  the 
IMilitioal  ortler  of  Europe  ;  like  a  mere  snowflake,  it  is  true,  at 
first,  hut  which,  set  loose  from  the  cre-st  of  a  mountain,  gains 
iiKTcnsing  volume  in  its  whirling  descent,  until  it  faüp  at  k^ngth 
with  the  accumulated  foroe  of  an  avalanche  into  the  deptlis  of 
the  valley  below.  But  despite  all  adverse  criticism,  we  eannot 
forget  that  it  was  Grotius  who  gave,  bj'  this  treatise,  the  death- 
blow to  the  Machiavellian  policy  des  Lugs  und  Trugs,  as  AhreJis 
calls  it,^  and  rendered  possible  the  Peace  of  Westphalia,  which 
marked  th<i  coniniencement  of  a  new  era  proclaiming  the  legiti- 
macy of  reform,  and  consecrated  the  complete  equaUty  before  the 
law  of  all  religions.  So  large  was  the  demand  for  this  work  that 
it  passed  through  no  less  than  forty-five  editions  up  to  A.D.  1758, 
and  became  a  textbook  in  ail  European  universities.  But  tho 
author  himself  derived  Uttle  pecuniary  profit  from  it,  his  hono- 
rarium cxjnsrHting  of  two  hundred  free  copies,  of  which  he  had  to 
give  away  a  large  number  to  friends,  to  the  French  King,  and  to 
tho  principal  courtiers  at  the  court  of  France,  the  remaining 
copies  being  sold  at  a  crown  apiece,  which  did  not  even  recoup 
him  his  actual  outlay.  The  great  Gustavua  Adolphiis  of  Sweden 
so  higlily  prized  the  work  tliat  he  carried  it  with  htm  in  his  wars, 
and  a  copy  was  found  under  his  pillow  after  the  battle  of  Lützcn. 
On  the  other  hand,  it  was  condemned  by  the  Papacy  and  entered 
in  the  Index  Expurgatorius^  a  contlemnation  which  Barbe^Tao 
quietly  observes,  was  really  tho  highest  honour^  for  otherwise  one 
might  have  erroneously  believed  that  the  author  favoured  tho 
principles  and  interests  of  a  monarchy  desf  ructivo  of  all  the  laws 
of  nature  and  of  nations.^ 

His  Romainlng  Works. — Besides  those  already  mentioned, 
Grotius  was  also  the  author  of  the  following  worl«  : 

(1)  The   Cotnparative    Merits  of  the  Athenian,   Eonian,    and 
Baiavian  Nations  (1602). 

(2)  Mare  Liberum  [de  J  lire  quod  Batavis  com})etü  ad  Indica 

1  Philosophie  dea  Rtchiea^  p.  109,  2ad  edition. 

»  Naturrecht,  s.  16.  p.  93. 

'  P.  7,  Ppofaco  to  Tmnslation. 
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eommercia),  a  notable  treatise  in  which  ho  maintained,  against 
the  pretensions  of  the  Portuguese  that  the  Eastern  Seas  were 
their  private  property,  that  all  ooeans  are  free  and  cannot  be 
appropriated  by  any  one  nation.  Thin  essay,  wliicli  ia  really  a 
chapter  of  the  De  Jure  Prwdm,  was  printed  separately  in  1609, 
without,  as  Grotius  tells  ua,  his  permission,  and  appears  to  have 
arouaed  Uttle  attention  at  first.  But  in  1632  the  doctrine  laid 
down  by  Grotius  was  vigorously  assailed  by  Sohlen  in  his  Mare 
Clau^ntm,  in  which  the  right  of  England  to  exclude  the  fishermen 
of  Holland  from  seas  wliieh  she  then  claimed  as  her  own  -was 
sustained  with  a  profusion  of  learning  wliich  Grotius  was  the  first 
to  acknowledge.  But  while  Seiden  was  fitly  honoured  by  liis 
ovm  king  and  coimtry  for  his  patriotic  effort  to  maintain  a  doctrine 
which  o<.)incided  with  the  insular  position  as  well  as  with  the 
national  pride  in  the  maritime  supremacy  of  England ,  the  country- 
men of  Grotius  reserved  notliiiig  better  for  him  than  imprison- 
ment and  exile.  The  lapse  of  tliree  centuries  lias,  however, 
vindicated  the  freetlom  of  navigation  on  the  open  seas  claimed 
by  Grotius.  And  modem  international  jurisprudence  has  since 
a<lopted  the  theory  propounded  by  Bynke^rshoek  in  liis  De 
Dotninio  Maris  of  the  cannon-shot  limit.  Russia  indeed  en- 
deavoured in  the  last  oentur}^  to  revive  the  old  controversy  in 
connection  with  Behring's  Sea  and  Alaska,  and  still  more  recently 
the  United  States  claimed,  as  successors  to  Russian  dominion 
over  Alaska,  beyond  the  Bynkershoek  limit,  but  ineffectually.^ 

(3)  Hwjonia  (rrotii  Poevuita  Ornniaj  first  published  in  10  Hi,  con- 
taining a  collection  of  liis  patriotic  poems,  epigrammata,  elegies, 
marriage  songs,  silva\  and  three  dramas,  wliich,  if  they  do  not 
entitle  him  to  be  ranlced  as  a  poet  of  genius,  are  at  all  events 
compositions  of  considerable  merit  in  point  of  scholarship  and 
elegance  of  diction. 

(4)  Excerpta  ex  Tragediis  el  Comediis  OrcBcia,  emendaia  ex 
Manv^cripHu  et  hatinis  Versihus  reddtta  (1626). 

(5)  Euripidui  Traged.  PJiefuwam^  einendala  ex  Manttecriptis,  et 
Lalhui  Facta  ab  Hiujone  Qrotio  (1630). 

(6)  Liicani  Pharaalia,  sive  de  ßeilfj  Civili  inter  Caiaarem  et 
Pomj)cjufn,  lihri  X.  (1609),  a  valuable  edition  with  a  carefully 
revised  text  and  critical  notes. 

(7)  Flortkgiu7fh  Slobmi  (1622),  the  Greek  text  with  the  Latin 
translation  of  the  poetical  passages  from  the  ancient  poets ;  and 

'  Trendeloaburg,  Naturrecht,  s.  220,  p.  673. 
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it  was  in  the  spirit  of  tlie  collection  of  Stobfeus,  which  embraced 
several  )iiuidrt*d  excerplH,  that  Orotius  a  few  years  afterwards 
(1626)  published  a  continuation  of  the  saiuo  in  his  own  excorpta 
from  the  Greek  tragedians  and  comedianu  referred  to  above 
under  (4). 

Finally,  at  the  age  of  sixty,  we  still  find  the  indefatigable 
scholar  preparing  a  learned  and  metrical  Latin  translation  of  the 
Greek  Anthology,  according  to  a  Greek  manuHoript  text  which 
Siihnasins  had  discovered  in  the  3*ear  IfipG  in  the  celebratedj 
Bibliotheca  Palatina  at  Heidelberg,  which  he  did  not  hve  to  see 
published,  but  which  was  afterwards  edited  by  a  countryman  of 
his  own  and  printed  vnth  the  Greek  text,  in  the  year  1795.  In 
this,  as  in  all  his  wfirks,  he  displays  the  same  desire  aft<?r  thorough- 
ness, elegance,  and  accuracy,  looking,  as  he  tells  us  in  his  own 
grac(*ful  verse,  merely  for  the  gratifica-tion  of  his  peaceful  desires 
and  expecting  his  reward  from  a  grateful  posterity  ; 

"  Acoipo,  8od  p1acid6,  qu«e,  si  non  optima,  oort£ 
Exprwait  nobiH  mm  mulu  jiociB  amor. 
£t  tibi  die,  uoetro  lubor  hie  si  displioot  cero, 
A  gratA  protium  poatehtato  feret." 

Such,  briefly  told,  was  the  life  and  work  of  one  of  the  most 
remarkable  prodigies  of  the  human  intellect,  which  the  world 
perhai>s  lias  ever  produced — a  veritable  giant  among  intellectual 
giantt!),  as  to  whom  posterity  has  long  confirmed  the  prophetic 
words  of  Henri  IV.  of  France,  pronounced  when  Grotius  was  still 
in  his  early  teens — Voila,  le  miracle  tie  la  Hollande  ! 

Thu  followinf^  aro  tho  principal  auttioritios  conflultod :  Joan  B&rboyrao'a 
Froiich  Iranslurion  of  iho  Dt  Jure.  Belli  ei  Pads  {Aimftordam,  1724);  M.  P, 
l'riirdi4)r-Füdcrc'K  French  translatioa  of  same  (3  vols..  Paris,  1867) ;  Whowoll'» 
odiliori  i>f  Banio  work  (3  vols.,  Cambrid^  Univoraity  ProRsi ;  aamu  work  done 
into  English  by  sovonil  hands,  with  Lifo  of  author  (X^ouaou,  1715);  Z.i/c  <*/ 
Orotius,  bv  Charles  Butler  (London,  1826) ;  Hugo  Orotius,  by.  L.  Koumann 

i Berlin.  1(^84);  Opinrww  of  Orotius,  by  D.  P.  do  Bruvn  (London.  1894); 
iallara's  Iniroäudiim  to  the  Literature  of  Europe  (4  vote.,  1864)  ;  Qesekichte 
der  iiichtAphilasophie.  by  Priodrich  Julius  Stahl  (Hoidollwrg,  1847);  Calvo, 
Le.  Droit  Intcnuititmal  (vol.  i.,  Paria,  1887) ;  Ahron's  Naiurrtcht  oder  Philo- 
aovhie  des  Hechtes  (Wien,  1870) ;  tHemcnts  du  Droit  International ^ya^c  Honry 
Wnoaton  (Leipzig,  1858) ;  Kneydopadia  Brüannica,  tit.  Grotius. 
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The  stone  which  Ajox  or  Hector  hurls  with  ease  iii  the  Iliad — 
äfjLa^oirXridr} — "scarce,"  says  Homer,  "could  two  degenerate 
mortals  of  to-day  lift  it "  ;  and  when  we  contemplate  the  achieve- 
ments of  a  man  like  Seiden — scholar,  lawyer,  historian,  states- 
man, antiquarian — the  massy  foUos  in  which  his  learning  ia 
enshrined :  his  Titles  of  Honour,  his  Jews  in  Englandy  his 
Syrian  Qods,  his  History  of  Tithes,  to  say  nothing  of  his 
lesser  works — ^his  Jewish  Calendar,  his  Arundel  Marbles,  or 
the  Table  Talk,  in  which  wisdom  and  wit  sparkle  in  liveliest 
sallies — we  feel  that  here  is  a  true  Homeric  hero  of  the  seventeenth 
century — "  one  of  the  giant  races  before  the  flood" — ^from  whom 
we  modems  have  sadly  degenerated. 

Birthplace  and  Early  Years. — Sclden's  father  was  a  yeoman 
farmer  with  a  small  estate  of  about  £40  a  year  at  Salvington, 
a  nttle  hamlet  liaK  a  mile  north  of  West  Tarring,  near  Woilliing, 
Sussex ;  but  there  ran,  in  his  veins,  as  in  Shakespcare^s,  a  stram 
of  noble  blood,  derived  through  his  mother,  Margaret,  daughter 
and  sole  heiress  of  Sir  Thomas  Baker,  of  Rusington.  Here,  at 
Salvington,  Seiden  was  born  in  1584.  Sussex  wit,  by  the  way, 
is  not  famous ;  but  had  not  Boeotia  its  Hesiod  !  The  cottage 
where  he  first  saw  the  light  still  stands,  and  is  known  as  "  Lacies." 
It  bears  on  the  lintel  of  its  door  the  inscription,  said  to  have 
been  written  by  Seiden  before  he  was  ten  years  old  : 

"  Gratus,  honoste,  mihi,  non  clandar  ;  in  ito  scd  tu 
Fue  abeas  I  non  sum  facta  soluta  tibi/' 

Which  may  be  rendered  thus  : 

"  Welcome,  thou  honest  man  ;  for  suoh  I  ne'er  will  closed  bo  ; 
Enter  and  eit.    Thou,  thief,  begone  !  I  open  not  for  thee." 

Selden's  father,  Aubrey  tells  us,  took  great  delight  in  music, 
and  played  well  on  the  violin ;  "  and  at  Christmas  time,  to 
please  himself  and  his  neighbours,  he  would  play  to  them  as  they 

^  With  the  permission  of  the  proprietors  of  the  Law  Times  newspaper. 
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danced  "  ^-quite  a  Vicar  of  Wakefield  idyll.  At  one  of  those 
Christmas  entertainment«,  Aubrc^y  goes  on  to  say,  Seiden,  then 
a  young  student,  was  pointed  out  to  a  visitor — Lady  Cotton,  the 
wife  of  the  antiquary — aw  a  youth  of  "  parts  extraordinary." 

We  talk  glibly,  in  those  days  of  education,  of  '*  the^school- 
niaHt«r  l>eing  abroad,"  and  if  *'  instTuction  ladled  out  in  a  hurry," 
as  Lord  Bowen  expressed  it,  is  education,  no  doubt  we  have  it. 
But  do  we  really  treat  the  matter  as  seriously  as  our  ancestors  ? 
Take  Seiden 's  case.  He  l>egan  at  the  Free  Grammar  School  of 
Chichester,  founded  iji  1497  by  Bishop  Storry.  From  there,  at 
the  age  of  sixtoon.  ho  went  to  Hart  Hall,  Oxford,  familiar  io  the 
older  generation  of  living  Oxforrl  men  as  Magdalen  Hall,  and 
to  tlie  younger  generation  as  Hi^tford  C'oIIege.  Four  yc^ars 
•wove  spent  at  the  University,  aud  he  then  commenced  his  legal 
caiMXT  at  riiflFord's  Inn.  and  proccedwl  in  due  course  to  an  Inu 
of  Comt — the  Timer  Temple — wheit?  he  s|>ent  eight  years  more 
before  lie  wiw  called  to  the  Har — a  {»oriod  frt>ni  matriculation  to 
call  of  twelve  years.  And  now  wo  are  contented  with — what  ? 
A  tliinl  of  that  time. 

Seiden *s  chamber«  were  at  Paper  Biuldings,  overlooking  the 
gardens,  "  the  uppermost  story,  where  he  luid  a  little  gallery 
to  walk  in,"  At  the  Bar  he  onjoyc^l  a  high  reputation  as  a  giver 
of  opinions,  and  was  called  in  in  cases  roquiniig  s|xjcial  learning. 
But  a  large  legal  prai-tico  was  not  the  sum  of  his  ambition,  nor 
was  he  contented  to  be  a  mere  lawyer.  "  The  proverbial  assertion 
that  Latly  Common  Law  must  lye  alone  never  wTought  mth 
me/'  ho  says.     Law  must  be  liberalized  Ly  literature. 

The  Society  of  Antiquaries — Bon  Jonson. — Cotton,  the  famous 
antiquary,  was  at  tliis  time  living  in  a  house  in  VVestminster 
near  Old  Palaco  Yard,  with  a  garden  leading  down  to  the  river — 
the  present  House  of  Lords  stands  on  a  part  of  it — and  had 
brouglit  togctlicr  there  a  magiiiücont  collection  of  manuscripts, 
coins,  marbles,  and  other  antiquities.  His  library  was  the 
chosen  meeting-place  of  all  the  scholars  of  the  coujitry.  Cotton 
recognized  in  Seiden  a  kindi-ed  spirit,  and  not  only  made  liim 
fn*e  of  his  fine  library,  but  otTeied  Idni  the  hoepitality  of  his 
house,  and  he  was  thus  introduced  to  the  society  of  a  choice 
circ;le  of  scholars,  antiquaries,  and  poets — Camden  and  Spelman, 
Sir  John  Davies,  Michael  Drayton,  and  Ben  Jonson. 

Ben  Jonson — himself  one  of  tlie  most  learned  men  in  an  age 
of  learned  men — was  a  great  admirer  of  Seiden,  and  a  cordial 
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frienclsliip  subsisted  between  the  two.  Soon  after  James's  acces- 
sion, IJen  Jonson  and  Chapman,  of  Homeric  fame,  had  got  them- 
selves into  trouble  with  King  and  Court  by  some  satirical  jest« 
at  the  expenüe  of  the  Scots  in  Ihe  play  of  "  Eantwaitl  Hoe." 
For  this  the  imlucky  drainatlsta  were  sent  to  prison,  and  a 
report  was  propagated  that  their  ears  and  noses  were  to  be  slit. 
They  were  released,  however,  without  Iwing  subject  to  this 
indignity,  and  to  celebrate  their  deliverance  they  gave  an  enter- 
tainment to  Seiden,  Jonson's  mother  was  present  on  the  occa- 
sion, and  at  the  feast  this  fine  old  Jady  drank  to  her  son,  and 
showed  him  a  paper  which  she  designed,  she  siiid,  if  the  sentence 
had  taken  effect,  to  have  mixed  with  liis  drink,  and  it  was  a 
strong  and  hmty  poison.  To  show  that  slie  was  no  churl,  Jonson 
adds,  she  meant  to  have  fust  drunk  of  it  herself. 

Ijiving  Ijaborioua  Days. — Under  the  stinuilathig  influence  of 
this  society  at  Cotton's  house,  Seiden  was  soon  himself  an 
author,  and  bringing  forth  tilings  new  and  old  out  of  the 
treasury  of  his  unrivalled  erudition  :  now  a  controversy  with 
Grotiurt  on  the  Mare  Clauaum  (st»c  p.  183)  ;  now  a  history 
of  tlie  early  inhabitants  of  Britain,  now  commendatory  verees 
to  Ben  Jonson's  play  of  "  Volone,"  now  a  study  of  the  Duello, 
or  trial  by  combat,  n(}t<is  on  Michael  Drayton's  wonderftil 
poetical  itinerary  of  England  and  Wales,  Itnown  as  the  "  Poly- 
olbion."  a  discom-se  toucliing  the  office  of  Lonl  Chancellor,  or 
an  Introduction  to  BrowTis  Pastorals.  Whatever  the  topic, 
his  versatile  i>ün  was  equally  ready  to  enrich  it  out  of  all  the 
stores  of  liis  multifarious  learning.  And  these  were  but  Trapipya 
— ^in  comparison  of  his  more  solid  performances.  The  most 
interesting  of  them,  perhaps,  to  the  lawyer  is  liLs  monograph 
on  the  Judicial  Combat.  Here  he  describes  with  much 
learning  and  particidarity  of  detail  how  the  combatants  stood 
opposed  to  one  another  in  the  lists  in  the  presence  of  the 
judges,  each  anned  \rith  a  horn-tippetl  bastion  and  a  quad- 
rangular sliield ;  how  each  in  turn  takes  the  other  by  the  hand 
and  deli  vera  liis  challenge,  and  how  they  fight  till  one  cries 
craven  or  a  star  comes  out.  Seiden  was  far  from  superstitious  ; 
yet  it  is  curious  to  remark  how  the  old  idea  of  the  propriety 
of  an  appeal  to  Heaven  clings  to  him — the  idea  that  God  will 
defend  the  right.  "  War  is  lawful,"  he  says  in  his  Table  Talk^ 
"  because  God  is  the  only  judge  between  two  that  are  supreme. 
Now,  if  a  difference  happen  between  two  Bubjocts,  and  it  canno  t 
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bo  decided  by  human  testimony,  why  may  they  not  put  it  to 
God  to  judge  betwet»n  theni,  by  the  jjennisaioa  of  the  Prince  ?" 
"Titles  of  Honour,"  "Tithes." — In  16l4appearod  hia  Titles  of 
Honour,  the  book  with  which — next  to  liiö  Tabic  Talk — his 
name  is  most  associated.  The  historj^  of  titles,  like  those  of 
King  and  Cardinal,  Caesar  and  Cham,  Duke  and  Count,  Landgrave 
and  Margrave,  Baron  and  Knight ;  of  the  rotes  and  insignia 
appropriate  to  each,  of  the  ceremonies  of  investiture,  and  so 
on,  gave  unlimited  scope  to  his  learning,  and  have  made  the 
book  ever  since  a  quarry  for  the  antiquarian  and  student  of 
heraldry.  Hi»  friend  Ben  Jonson,  saluting  the  author  on  ite 
appearance,  thus  apostrophizes  him  in  a  poetical  epistle  : 

"  You  that  have  boon 
Kver  At  homo,  yot.  havo  all  cnuntric«  soon  : 
Wliiuh  gmw  shall  I  mako  lovo  tu  (irst  ?     Your  skill. 
Or  fftith  in  thing»  H     Or  is  't  ^tiur  weolth  and  will 
T'  inform  and  t«Ach  T     Or  your  imwcaricd  pain 
Of  guthoring  ?     Bounty  in  pouring  out  af»aiu  ? 
Wliat  fftblc«  havo  you  vexed  ?     Wliat  truth  redeomod  ? 
Antiquities  warchcd,  opinions  dip08t<>em©H, 
ImpoBturra  brandi*d,  and  aothoritit«  urged  T'* 

In  1 61 6  came  his  valuable  Commentary  on  Chief  Justice  Fortcs- 
eu£$  Leges  Anglim;  the  following  year  hin  De  Deis  Syriw — the 
Oolden  Calf,  Apis,  Baal,  MolocJi.,  Ästarte.,  Asiaroth — and  liis 
Marriage  and  Divorce  among  the  Jews — Uxor  Ebraica — both  full 
of  Oriental  learning,  and  that  not  borrowed,  but  the  fruit  of 
original  research.  Then  came  liis  History  of  Tithes,  in  which  ho 
maintained  that  tithes  were  not  jure  divino,  and  so  brought 
himself  into  great  odiiun  with  the  clergy.  King  James  sent 
for  him  to  bring  his  book  to  Theobalds,  and  ^Vrchbishop  Laud 
forced  him  to  write  a  sort  of  recantation  of  liis  opinions  —  a 
recantation  wliich  reminds  us  of  Galileo's  abjuration  of  his 
heresy  that  the  earth  goes  round  the  sun. 

Never  in  the  whole  history  of  letters  was  such  prodiglouB 
literary  activity  crowded  into  so  brief  a  span  as  into  the  ten 
years  of  Selden's  life  from  his  twenty-sixth  to  hia  thirty-sixth 
year.  The  contemplation  of  it  in  the  great  folios  of  Wilkin's 
edition  simply  staggers  the  beholder.  How  he  accomplished 
it  is  a  inj'stery.  Partly,  no  doubt,  by  economy  of  time.  He 
would  have  said,  with  the  founders  of  the  Middle  Temple  Library, 
"  Nidla  jactura  gravior  temporis."  Even  when  under  the  hands 
of  the  barber,  if  a  notion  came  into  his  head  he  woukl  wTite  it 
down  to  preserve  it.    Once,   when   Isaac   Voesius,   the  great 
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scholar  of  Leyden,  came  to  see  him  while  he  was  busy,  he  called 
out  from  the  top  of  the  staircase  that  he  had  no  time  to  waste 
in  idle  talk. 

"  Above  all  thingB  Preedom" — Political  Iiife. — ^An  interesting 
article  might  be  written  on  the  keynotes  of  great  lives.  The 
keynote  t)f  Seldon'a  woa  his  love  of  freedom.  His  rhospn  motto, 
repeated  in  aU  his  books,  is  wepl  itauioiv  njv  i\eo64piaim  But 
it  was  a — 

"  Love  of  frpodom  raroly  felt ; 
Of  Freedom  in  her  regal  eieat. 
Of  England — not  the  schoolboy  lieat. 
The  wild  hyaterios  of  the  Kelt." 

It  was  this  which  drew  him  —  by  nature  a  student  and  a 
recluse — into  the  arena  of  political  strife,  and  which  made  him 
a  foe  to  tyranny  in  any  form,  whether  it  was  the  tyTanny  of  the 
King  or  of  the  Parliamentary  party.  It  was  a  stirring  time — 
perhaps  the  most  stirring  in  all  our  constitutional  annals.  The 
theories  of  prerogative  and  of  divine  light,  wliich  with  King 
James  had  been  speculative  poUtical  tenets,  had  with  Charles 
become  active  principles  of  government.  In  the  struggle  tliat 
ensued  Seiden  was  one  of  the  protagonists  of  the  Parliamentary 
party.  It  was  he  who,  with  Coke,  drafted  in  1628  the  Petition 
of  Right,  the  new  charter  of  our  national  liberties.  It  was  he, 
too,  who  figured  most  conspicuously  in  the  memorable  scene 
which  took  place  a  year  later  in  the  debate  on  tonnage  and 
poundage.  The  goods  of  a  meml>er — one  Rolle — had  been  seized 
for  non-payment  of  the  tax,  and  the  House  protested  against 
the  seizure  not  only  as  illegal  but  a  breach  of  privilege.  The 
Speaker  tried  to  evade  the  situation  by  refusing  to  put  the  ques- 
tion. Then  said  Mr.  Seiden  :  "Dare  not  you,  Mr.  S]3eaker.  put 
the  question  when  we  command  you  ?  If  you  will  not  put  it, 
we  must  sit  still ;  thus  we  shall  never  be  able  to  do  anything. 
They  that  come  after  you  may  say :  *  They  have  the  King's 
commandment  not  to  do  it.'  We  sit  here  by  the  command  of 
the  King  under  the  Great  Seal,  and  you  are  by  His  Majesty 
sitting  in  tliis  ro3'al  cha-r  before  both  Houses.  aj>]X)inted  for  our 
Speaker,  and  now  you  refuse  to  perform  your  office."  The 
Speaker  replied,  "  I  have  a  command  from  the  King  to  adjoiu-n 
till  March  10,  and  put  no  question/'  and  endeavoured  to  go 
out  of  the  chair,  but  was  held  there  by  two  strong  young  members. 
Holies  and  Valenthic.  till  a  protestation  had  been  published 
in    the    House    (1)   against    Popery    and   Armiuiaoism,    and 
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(2)  against  Tonnage  and  Poundage.  For  hk  share  in  this 
"  notable  contempt,"  as  Charles  called  it,  "  against  onreelf  and 
oiu*  Government,  and  for  stirring  up  sedition  against  us,''  Seiden, 
with  some  others,  was  sent  to  the  Tower,  thence  to  the  Marshalsea. 
and  finally  to  the  Gatehouse,  Woetminster.  He  was  not  lilwrat^ni 
until  May,  1031. 

"Wot  Leaning  to  this  Paction  or  to  that." — Such  treatment 
might  have  bred  lasting  resentment  in  a  mind  less  well  balanced 
than  tliat  of  Seiden,  but,  so  far  from  its  doing  so.  we  find  him 
two  years  later  one  of  the  Committee  of  the  Iimex  Temple  for 
organizing  a  grand  masque  given  by  the  Four  Inns  of  Couit 
to  testify  their  loyalty  to  the  King  and  their  disgust  at  the 
virulence  and  indecency  of  Prynne's  IJistrioinasiix,  and  the 
same  year  he  is  dedicating  his  Mare  Claumcm  on  the  Rides  of  the 
Sea  to  riinrle«  ("  rogi  serenissimo  et  potentisHimo  "),  subscribing 
himself  as  liis  '*  himiblo  and  most  devot<^  suV»ject.'*  Hut  let 
no  one  Hupp<jse  that  Seiden  was  a  time-server  Inxause  he  steered 
a  middle  coiune  between  the  contending  factioim.  Like  a  wise 
man,  he  hated  the  "  falsc^hood  of  extremes,"  whether  in  State 
or  Church.  Since  Laud's  treatment  of  him  for  his  Tithes  he 
was  no  friend  to  the  Bishops,  but  he  liked  as  little  the  fanaticism 
of  the  Presbjierian  party.  He  was  a  member  of  the  A.snc»mbly 
of  Divines  at  Westminster  in  1643,  and  utterly  routed  them  with 
liis  Ifebrew,  Gi^eek.  and  antiquities.  When  they  cited  their 
texts,  he  would  say  :  "  Perhaps  in  your  little  pocket  Bibles 
with  gilt  leaves"  (which  they  would  often  pull  out  and  read) 
"it  may  be  thus,  but  the  Grtx>k  or  the  Hebrew  signifies  thus 
and  thus,"  and  ho  would  totally  silence  them.  There  could 
be  no  better  tcHtimony  to  his  moderation  than  the  fact  that 
Charles  thought  of  making  him  his  Chancellor,  and  woidd 
have  done  so  ha<l  ho  not  been  persuaded  by  I^ortl  Falkland,  who 
know  that  Seiden  would  not  for  personal  reasons  accept  the 
ofYice.  *^  He  was  in  years,"  says  Clarendon,  "  and  of  a  tender 
constitution.  He  had  for  many  years  enjoyed  his  ease  which 
he  loved  ;  was  rioh,  and  would  not  have  matle  a  journey 
to  York  or  have  lain  out  of  his  own  bed  for  any  preferment." 
"  In  person  Seiden  was."  says  Aubrey,  '"  very  tall — I  guess 
about  six  feet  high  ;  long  nose  inclining  to  one  side ;  full 
grey  eye." 

He  had  for  a  long  time  been  steward  to  the  Earl  of  Kent, 
and  after  the  Earls  death  he  continued  to  reside  with  the 
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Countess  in  her  noble  mansion  at  WJiitefriare.  **  He  never  kept 
any  servant  pecidiar»  but  my  ladle's  were  all  at  his  command. " 
Aubrey  says  he  was  privately  marriatl  to  the  Countess,  but  this 
is  doubtful.  If  he  wore,  it  would  be  only  a  manage  de  con- 
venance.^  for  Seiden  was  no  friend  to  the  fail'  sex.  Ho  oalls 
maniago  a  "  desperate  tlüiig."  "  The  frogs  in  ^Esop,"  he  says, 
'"  were  extreme  wise.  They  had  a  great  mind  to  some  water, 
but  they  would  not  leap  into  the  well  because  they  could  not 
get  out  again."  With  a  blooming  and  ardent  young  wife  Seiden 
would  probably  have  been  as  imconift>rtable  as  the  learned 
Mr.  Casaubon  was  with  Dorothea  in  Middh^narch. 

But  Seiden  Wiis  no  killjoy.  "He  kept  a  plentiful  table,  and 
was  never  without  lejirned  company.*'  He  died— of  a  dniiwy — 
in  1 654,  and  was  magnificently  biuied  in  the  Temple  Churcli.  At 
his  (ieath  lie  left  a  very  valuable  library,  and  Ids  executors — i^l 
whom  Sir  Matthew  Hale  was  one — oiTered  it  to  the  Society  of 
Lincoln's  Inn.  The  Society,  on  its  part,  was  very  anxious  to 
acquire  it  (see  2  Black  Books,  407-410).  But  a  difficulty  arose 
about  the  terms — making  the  library  a  ''  publick  library  for  the 
other  Inns  of  Court " — and  in  the  end  the  librarj'  went,  much  to 
the  (hsappointintMit  of  the  Bench,  to  the  Bodleian. 

Lord  Clarendon's  Sketch. — ^Seldcn's  portrait  has  been  drawni 
for  us  by  a  master  hand — that  of  Lord  Clarendon.  "  He  was  a 
person,"  says  the  liLntorian  of  the  Civil  War,  "  wboiunocharat-ler 
can  flatter  or  transmit  any  expressions  equal  to  Ids  merit  and 
virtue.  Ho  was  of  so  stupendous  a  learning  in  all  kinds  and  in 
all  languages— as  may  appe^ir  in  Ills  excellent  writings^that  a 
man  would  have  thought  he  had  been  entirely  conversa^it  among 
books,  and  hatl  never  spent  an  hour  but  in  reading  and  writing  ; 
yet  hLs  humanity,  afFability,  and  courtesy  were  such  that  he  would 
have  been  thought  to  have  been  bred  in  the  best  Comls.  but  that 
his  good-nature,  charity,  and  delight  in  doing  good  oxceedeil  that 
ig.  His  style  in  all  iiLs  ^vritings  seems  harsh  and  soinetinies 
>bflcure.  which  is  not  wholly  to  Ixs  imputed  to  the  abstruse  subjects 
of  which  he  commonly  treated  out  of  the  paths  trod  by  other 
men,  but  to  a  little  midervaluing  the  beauty  of  style  and  too 
much  propensity  to  the  language  of  antiquity  ;  but  in  liis  con- 
versation he  was  the  most  clear  discourser,  and  hml  the  best 
faculty  of  making  hard  tilings  easy,  and  presenting  them  to  the 
understanding  that  hath  been  known.''  Milton  calls  him  the 
"  chief  of  learned  men  and  glory  of  our  nation." 
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The  "  Table  Talk.*' — It  is  often  the  light  trifles  which  float  down 
the  stream  of  time,  while  the  more  solid  things  disappear.  It 
has  been  so  with  Seiden.  The  memory  of  his  antiquarian  and 
legal  retseai'ches — preluding  the  historic  method — has  been  per- 
petuated and  honoured  in  the  name  of  the  Seiden  Society,  but 
the  works  themselves — those  vast  tomes  of  obscure  learning 
whicli  would  have  called  forth  many  a  '*  Prodigious  !"  from 
Dominie  Sampson — finds  few  readers.  The  Table  Talk  still  lives 
and  la  popular.  The  very  title  Table  Talk  has  a  charm,  whether 
it  is  the  table  talk  of  a  Luther,  a  Rogers,  a  Coleridge,  a  Johnson, 
or  a  Seiden.  Here  we  have  the  saint,  the  sage,  or  the  scholar 
expanding  under  the  genial  influences  of  the  table,  mingling  wit 
with  wisdom,  and  desc^ending  for  a  time  from  the  height«  to 
illuminate  for  an  "  ordinary  apprehension  " — as  R.  Milward, 
Seiden 's  Boswell,  oxpresaes  it^ — "  the  higheint  points  of  religion 
and  the  most  important  affairs  of  State."  For  the  re-ader  must 
not  look  to  find  in  Seiden  "  an  agreeable  rattle."  It  was  still  the 
custom  in  colleges  and  monasteries — dreadful  as  it  may  seem  to  a 
dyspeptic  generation — to  projiound  aftor  dinner  some  deep  and 
diflicult  thesis  for  debate,  and  in  Selden's  age  many  such  grave 
problems  were  pressing  for  solution.  Hence  his  Table  Talk, 
though  quite  free  from  pedantry,  consists  rather  '*  weighty  bullion 
sense  " — to  use  Coleridge's  phrase — than  of  smart  epigram  or 
racy  anecdote.  One  would  say  that  the  great  lawyer  was  shrewd 
rather  than  witty.  Yet  there  is  at  times  a  flavour  of  humoiu*  about 
him,  as,  for  instance,  in  the  "logic  "  which  the  boy  who  woiüd 
have  married  his  grandmother  used  to  his  father  :  ''  You  married 
my  mother.  Why  should  1  not  marry  yours?'*  Or,  again,  in  tliis: — 

Becking  to  the  De'il. — "'  Speak  not  ill  of  a  groat  enemy,  but 
rather  give  Mm  good  words,  that  he  may  use  you  the  better  if 
you  chance  to  fall  into  his  hands."  The  Spaniard  did  tins  when 
he  was  dying.  His  confessor  told  him,  to  work  him  to  repentr 
ance,  how  the  Devil  tormented  tfic  wicked  tliat  went  to  Hell. 
The  Spaniard  replying  called  the  Devil  "My  Lord  " — ''  1  hope 
my  Lord  the  Devil  is  not  so  cruel."  His  confessor  n^proved  liiin. 
"  Excuse  me."  said  the  Don,  "  for  calling  liim  so  ;  1  know  not  into 
what  hands  I  rnay  fall,  and  if  I  happen  into  his,  I  hope  he  will 
use  me  the  better  for  giving  him  good  words."  It  was  much  the 
same  feeling  as  inspired  the  auld  wife  when  she  "  bet^kit  "  (curt^ 
sied)  to  the  Deevil.     "  It*8  aye  gude  to  be  ceevil,"  she  said. 

Wo  ore  much  struck  by  the  boldness  of  many  of  liis  remarks, 
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especially  iii  the  mattor  of  religiou — a  bolduess  oxemplifying  his 
favourite  motto — nepl  'jrdvTfov  Wju  iKevOipiav.     **  It  itj  a  vaia 
thing/'  he  says, ''  to  talk  of  a  heretic,  for  a  iiian  from  }iiH  heart  can 
thiuk  no  otherwise  than  ho  does  thuik  " — a  öeiitiment  which 
reimiids  us  of  Sir  Thomas  More  s  reason  for  one  of  the  oldeHt  laws 
of  tlie  Utopians — that  no  man  ought  to  bo  punitdied  for  his 
religion — ''  Because  a  man  caimot  make  liiaLself  believe  aaylhing 
he  pleases,"     "Religion,"  he  goes  on,  "is  like  the  fashion  :  one 
man  wears  his  doublet  slashed,  aiiothor  laoeil,  aiiotlior  plain,  but 
every  man  luus  a  doublet.    Wo  every  man  has  bis  religion.     We 
differ  about  trimming."    Seldeir«  age,  it  mii^t  be  remembered, 
waH  fertile  of  "fancy  religions."    Conduct — the  Influence  of  re- 
ligion on  tlie  life — was  what  reckoned  with  hini.     '*  Wliat  care 
I,"  says  he,  "to  see  a  man  run  after  a  sermon  if  he  coÄens  and 
cheats  as  soon  as  he  corner  lioiue  V^    How  true  it  is,  as  he  says, 
that  "  Humility  is  a  virtue  whicli  all  preach  and  none  practise  "  1 
"  Equity  "  Seiden  calls  "'  a  roguish  thijig."     "  For  law,"  he  says, 
"^^'o  have  a  measure,  and  know  what   we  have  to  trust  to. 
Equity  is  accorcUng  to  the  conscience  of  him  that  is  Chancellor, 
and  as  that  is  larger  or  narrower,  so  is  equity."    In  weighing  this 
dictum  wc  must  remember  that  at  the  time  it  was  uttered  equity 
had  not  been  reduced  to  a  system — a  ''  laboured  connected  system 
governed  by  iixed  rules,  and  bound  down  by  preceilenfc  " — such 
as  it  became  under  the  mouMing  genius  of  Lord  llardwicko  and 
Lord  Eldon.    Here,  as  elsewhere,  the  advice  of  his  Boswell  is 
good.     "  Be  pleased,"  ho  says,  "  in  reading  to  distinguish  times, 
and  m  your  fancy  caiTy  along  with  you  the  when  and  the  wliy 
many  of  these  things  were  spoken.     This  will  give  them  the  more 
life  and  the  smarter  relish." 

•*  Salus  Popiüi."  Is  it  a  Shoo? — Apropos  of  the  maxim 
Solus  popiUi  suprema  lex,  Seiden  makes  an  acute  observation.  The 
true  i-eailing  is  /Swprctna  lex  esto,  not  est.  In  other  words,  the 
Twelve  Tables  moan,  not  that  the  solus  popnli  is  to  overrule  exist- 
ing hiw,  but  that  it  is  to  be  the  spirit  or  principle  animathig  all 
law  and  legislation.  In  the  maxim  Ig}ioroniia  jxms  neyninem 
excusat  ho  sensibly  remarks  that  its  justification  is,  "not  that  all 
men  know  the  law,  but  because  'tis  an  excuse  every  man  will 
plead,  and  no  man  can  tell  how  to  confute  him."  Charles  II. 
once  puz:ded  the  wiseacres  of  the  Royal  Society  by  propounding 
to  them  the  question  why  a  bowl  with  goldfish  in  it  was  lighter 


than  one   without ;  for   which  they  adduced  many 


excellent 
14 
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reasons,  till  told  that  the  fact  was  not  so.  "We  commonly," 
says  Seiden,  "  are  at  what  is  the  reason  before  we  are  siire  of  the 
real  thing.  Twas  an  excellent  question  gf  my  lady  Cotton, 
when  Sir  Robert  Cotton  was  magnifying  of  a  shoe,  which  was 
Moses'  or  Noah's,  and  wondering  at  the  strange  shape  and 
fashion  of  it.  'But,  Mr.  Cotton,'  says  she,  'are  you  sure  it 
is  a  shoe  V  " 
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Thomas  Hobbes  was  born  in  1588,  the  second  son  of  the  Vicar  of 
Charlton  and  Weatport  in  Wiltshire.  Ho  was  sent  to  school  in 
Westport  Church  at  the  ago  of  four,  and  *'  at  the  age  of  six  was 
learning  Latin  and  Greek."  This  stern  beginning  was  not  relaxed, 
and  early  in  1602-3  the  boy  was  entered  at  Magdalen  HalJ, 
Oxford.  To  some  exUnit  certainly  he  wa«  influenced  by  the 
Puritanism  of  his  college,  and  we  know  that  he  was  repelled  by 
the  medieval  scbolaäticism  that  still  permeated  the  atmosphere 
of  Oxford.  He  took  his  bachelor's  degree  at  the  end  of  1607 
and  became  the  tutor  and  friend  of  William  Cavendish,  after- 
wards second  Earl  of  Devonshire.  For  twenty  years  he  re- 
mained with  his  patron,  and  in  1631  he  became  tutor  to  tlio 
oldest  son  of  his  first  pupil.  This  mvolved  a  further  foreign 
tour,  from  which  he  returned  in  1637.  In  the  eourse  of  hia  long 
Continental  joiuneys  he  had  become  acquainted  with  many  of 
the  thinkers  of  that  age,  including  Galileo  and  Descartes.  At 
some  time  he  was  on  intimate  terms  witti  Francis  Bacon,  though 
at  what  date  before  1626  is  not  clear.  "Hobbes,*'  says  Air. 
Leslie  Stephen,  "  according  to  Aubrey,  wrote  from  Bacon's 
dictation,  showing,  ae  may  bo  believed,  more  ijit^'Uigenoe  than 
other  amanuenses,  and  helped  in  turning  some  of  the  essays  into 
Latin.  Hobbes,  however,  makes  very  slight  reference  to  Bacon, 
and  does  not  seem  to  have  been  directly  iniluenccd  by  his  philo- 
sophy."^ It  is,  however,  most  probable  that  his  legal  ideas  were 
afEected  by  the  views  of  the  great  Chancellor,  and  it  may  be 
possible  to  trace  some  juridical  unity  of  thought. 

Social  Philosophy. — It  was  not  until  after  1637  that  Hobbeis 
began  to  produce  in  systematic  fashion  his  scheme  of  philosophy, 
though  he  had  for  some  years  been  gradually  developing  his  philo- 
sophic position.  In  1640  he  compleletl  his  treatise  on  Tkc  ElanetiU 
of  LaWf  NcUurcd  and  Politique,  publiidied  some  ten  years  later  in 

^  He  oert4Üuiy  inboritod  Boüuu's  coutumpt  for  Coke. 
1»G 
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two  parte,  "  Human  Nature,  or  The  Fundamental  Elements  of 
Policy,"  and  "  De  Corpore  Folüicv,  or  Elementü  of  Law,  Mural 
and  Politic."  In  1641  he  finiöhed  his  treatise  De  Cive  containing 
his  tlieoriee  on  politics  and  religion.  This  was  published  in  1642 
and  again  in  1647,  and  an  English  version  was  issued  some  years 
later.  Meantime  Hobbcs  was  out  of  England.  He  had  fled  in 
November,  1640,  from  what  seemed  to  be  the  wrath  to  come  and 
settled  in  l*aris.  Here  he  remained  eleven  years  and  here  he 
composed  his  immortal  work  the  Leviathan.  This  was  sent  to 
London  for  publication  and  appeared  in  1651.  HoblK"«  was 
accused  of  supporting  in  this  work  Cromwell  and  the  results  of 
the  Great  JRevolution,  but  of  this  charge  he  is  whully  free.^  It  is 
true  that  he  oompoimded  with  the  llepubUc  in  1651,  but  so  did 
far  more  eminent  cavaliers.  In  1 655  he  was  at  last  able  to  publish 
his  preliminary  philosoi*hical  work  the  De  Corpore,  a  volume 
"  containing  hib  fii'bt  principles,  as  well  as  his  mathematical  and 
ph\-6ical  doctrines."  The  complete  voliune,  De  Homnt,  on 
psychology,  never  appeared,  though  a  work  with  that  title  of 
little  original  value  appeared  in  1058.  At  this  time  Hobbes  was 
largely  wasting  his  time  in  fruitless,  and  indeed  disastroiis,  con- 
tticls  with  the  Royal  Society  group  of  thinkers.  He  was  not  a 
mathematician,  and  in  his  former  conflicts  >vith  IX^cartcs  had 
been  as  Uttle  successful  as  he  was  between  1660  and  1666  in  his 
ridiculous  battles  with  John  WaUia,  the  Savilian  profe^or  of 
geometry'.  He  Uved  on,  working  to  the  last,  undor  the  protection 
of  the  Cavendish  family  until  liis  death  on  December  4,  1679,  in 
his  ninety-second  year.  Tii  his  later  tMM'iod  liis  fame  had  ijicreawd 
and  he  was  both  idolized  and  attackeil  at  home  and  abroad. 
To  certain  olusses  Hobbism  became  a  species  of  sin,  and  as  late  as 
1 73 (  "he was  reviled  en  all  sides  as  the  typical  atheist,  materialist, 
pohtic^al  absolutist,  a;id  preacher  of  ethical  sellishncss."  But 
his  acuteness  and  his  pungency  of  mind  and  the  brilliancy  of  his 
phiU»sophie  thought  could  no  longer  bo  in  tloubt  when  the 
pecuhar  bitterness  aroused  by  his  controversial  mamier  and 
the  novelty  of  his  attack  had  died  away.  He  set  England 
thinking, 

"Hobbes  [says  Mr.  Stephen  in  his  valuable  bi« igraphical  notice''' 
already  referred  toj  produced  a  fermentation  in  English  thought 
not  surpassed  until  the  advent  of  Darwinism.  .  .  .    Hobbes  w£ts 

*  There  is  ovidvuco  äiiuujfii  uf  this  in  The  Dialo^wi  of  the  Cotnmon  Lawt» 

•  Dictionary  of  National  Bioffraj}Jty,  vol.  xxvü. 
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in  truth  a  product  of  the  great  intellectual  movement  diatin- 
puished  by  such  names  as  Bjicou  (1561-1629),  Galileo  (1664- 
1642).  Kepler  (1571-1630),  Harvey  (I578-I057),  and  De.stwlea 
(1596-1650).  .  .  .  He  shared  in  the  general  repudiation  of 
scholasticism.  In  his  so-called  Phllosophia  PrhU'a  he  touched 
hastily  upon  first  principles,  but  failed  to  recognize  the  significance 
of  tho  ultimate  problems  the  anawer  to  which  by  Descartes 
founded  nKxleni  philosophy.  His  thorough-going  nominaüsm 
is  his  most  remarkable  characteristic.  At  the  same  time  he  was 
scarcely  influenced  by  Bacon's  theor>'  of  the  importance  of 
systematic  induction  and  e^meriment.  He  conceived  of  a  general 
scientific  scheme  of  universal  knowledge,  deducible  by  geometrical 
methods  from  the  motions  of  matter  which  he  assumed  to  be 
the  ultimate  fact.  The  conception  recalls  in  some  respects  that 
of  Mr.  Herbert  8pencer.  .  .  .  His  great  achievement,  however, 
is  his  political  pliilosophy,  especially  as  given  in  the  Leviathan. 
It  was  the  edifice  under  whioli  ho  endeavoured  afterwards  to 
introduce  the  foundation  of  philosophy,  doubtless  congenial, 
but  not  the  real  groiuidwork  of  his  tlo(jtrine.  Like  all  the  great 
thinkers  of  his  time,  he  had  been  profoundly  impressed  by  the 
evils  caused  by  the  sectarian  animosities  of  the  time.  His 
remedy  was  the  entire  subonlination  of  the  eoolesiastieal  to  the 
secular  authorit^^ — a  theory  which  made  the  religion  of  a  state 
dependent  upon  its  secular  sovereign,  and  therefore  not  derivable 
cither  from  cluirches  or  philosophers,  and  shocked  equally'  the 
nitionalists  and  the  orthoflox.  ...  In  support  of  his  absolutism 
he  interprets  the  doctrine  of  the  social  contract  (which  had  tnvn 
recently  expoimded  by  Hooker  and  Grotius)  not  as  a  compa^tt 
between  the  sovereign  and  his  subjects,  but  as  between  the 
subject«  to  obey  the  sovereign.  Virtually  lie  argues  that  states 
have  been  formed  as  the  only  alternative  to  the  state  of  nature, 
or.  on  his  showing,  to  anarchy  and  barbarism.  The  supremacy 
and  unity  of  the  sovereign  power  is  therefore  an  expression  of 
the  essential  condition  of  civilizwl  life.  To  this,  though  with 
some  reserves,  he  Kul)ordi nates  even  the  moral  law  ;  and  his 
characteristic  theory  of  human  selfishness  reduces  the  only 
Baaotion  to  fear  of  force  or  each  man*s  hopes  of  persoruil  advan- 
tage" 

This  last  statement  is  somewhat  misleading,  as  Hobbes 
includes  under  the  idea  of  force  the  control  exercised  by  the 
Supreme  Being,  and  reduces  all  authority  to  a  Divine  source. 

Tho  Laws  of  Nature. — ^The  laws  of  nature  according  to  Hobbes 
arc  precepts  or  general  rules  "found  out  bj'  reason,  by  which  a  man 
is  forbid  den  to  do  that,  which  Ls  destructive  of  his  life,  or  taketh 
away  the  means  of  preserving  tho  same ;  and  to  omit  that,  by 
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which  he  thinketh  it  may  be  preserved."  This  is  not,  ho  tells  lis, 
to  be  confiiBed  with  "  the  right  of  nature  "  (jn^  naturale)  which  is 
"the  liberty  each  man  hath,  to  use  his  own  power,  as  he  will 
himself  J  for  the  preservation  of  his  oi^n  nature  ;  that  is  to  say,  of 
his  own  life  ;  and  consequently  of  doing  anjihing,  which  in  his 
own  judgment,  and  reason,  he  shall  conceive  to  be  the  aptest 
means  thereunto."^  These  laws  and  rights  are  not  to  be  confused 
with  the  la^*'8  and  rights  arising  therefrom  which  have  what  I 
may  call  a  nnmicipal  origin.  Hobbee  forestalled  Austin  in 
defining  law  as  '*  the  command  of  him  or  them  that  have  coercive 
power."'^  It  is  in  reference  to  law  so  defined  that  we  are  told 
that  **  The  desires,  and  other  passions  of  man,  are  in  themselves 
no  sin.  No  more  are  the  actions,  that  proceed  from  those 
passions,  till  they  know  a  law  that  forbids  them  ;  which  till  laws 
Ix?  made  they  cannot  know,  nor  can  any  law  be  made,  till  they 
have  agreed  ujion  the  person  that  shall  make  it."^  In  this 
passage  Hobbes  seems  to  take  from  his  own  conception  of  natural 
law  and  natural  rights  all  sanction,  but  he  prt>bably,  or  indeed 
certainly,  does  not  mtend  this.  His  doctrine  of  an  original  or 
primeval  *'  st^te  of  war  "  among  men  no  doubt  implies  an  irre- 
sponsible sinlessness  before  the  advent  of  municipal  authority. 
Moreover,  since  the  laws  of  nature  are  "  foimd  out  by  rcÄSon," 
Hobbes  probably  assumed  that  these  laws  were  still  in  niibibus 
during  the  periofl  of  primeval  himian  chaos.  Unwitting  neglect 
uf  tlie  laws  of  nature  may  be  talcen,  as  a  result  of  the  consequences 
of  neglect,  to  have  led  to  their  instinctive  appreciation  and  their 
ultimate  formulation.  This  becomes  clear — of  course  I  am 
assuming  for  the  moment  the  Hobbesian  process  of  evolution — 
when  we  consider  the  laws  that  Hobbes  enunciates.  The  "  first, 
and  fundamental  law  of  Nature  "  is  "to  seek  peace,  and  follow 
it."  This  is  supplemented  by  what  he  calls  "  the  sum  of  the 
right  of  nature  " — ^namely.  "  by  all  means  we  can,  to  defend 
ourselvee." 

The  original  "  state  of  war  "  gave  to  every  one  the  right  to 
ever\  thing.  Tlie  first  law  of  nature  racHÜfies  that  right  by 
implication.  The  exact  modification  is  eont-ained  in  the  second 
law.  which  runs  as  follows  :  *'  That  a  man  be  willing,  when  others 

'  Leriaifutn,  Part  I.,  cap.  xiv. 

^  CnrnputiUinn  nr  Lugir.  cnp.  V.  (Sir  Williain  Molosworth^a  odition  of  ihn 
works,  vol.  i..  |).  74.  TIur  edition  in  qnntocl  thronghont  Ihisartiolo).  Soo 
also  l^c  Corptne  Pnlitiro  and  A  Dialogne  nf  the  Comfmm  Laws. 

^  Leviaihan,  Part  I.,  citp.  xiiL  (vol.  iti.,  p.  114). 
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are  so  too,  as  far-forth,  as  for  peace,  and  dofcno©  of  himself  he 
shall  think  it  nocossary,  to  lay  down  this  right  to  all  things  ;  and 
he  contented  with  so  much  liberty  against  other  men,  as  he 
would  allow  other  men  against  himself."  The  right  given  up  is 
the  right  of  hindering  another's  natural  rights.'  This  is  done  in 
consideration  of  some  right  reciprocally  transferred  to  the  man 
who  has  transferred  his  right.  **  The  mutual  transferring  of  right, 
is  that  which  men  call  Contract.**  Where  there  is  no  mutuality 
the  transfer  of  a  right  is  a  gift.  When  we  reach  this  stnge  of 
"natural  law"  the  existence  of  some  definite  coercive  force 
becomes  necessary,  for  where  any  part  f>f  a  contract  remains  to 
be  performed,  there  remains  what  Hobbes  calls  a  "  pact "  or 
"  covenant,"  and  this  has  no  reality  unless  it  is  enforceable. 

''  If  a  covenant  ]>e  made,  wherein  neither  of  the  parties  perform 
presejitly,  but  trust  one  another  ;  in  the  condition  of  mere  nature, 
which  is  a  condition  of  war  of  every  man  against  every  man  upon 
any  reasonable  suspicion,  it  is  void  :  but  if  there  be  a  comjtnon 
power  set  over  them  both,  with  right  and  force  sufficient  to 
compel  performance,  it  is  not  void." 

The  coercive  force,  however,  need  not  necessarily  be  a  muni- 
cipal force.  All  that  is  necessary  is  a  force  that  will  bind  men 
to  the  performance  of  their  covenants.  "The  passion  to  be 
n*ckoncd  upon  is  fear  ;  whereof  there  be  two  very  general  objects  : 
one,  the  power  of  spirits  invisible  ;  the  other,  the  power  of  those 
men  they  shall  therein  offend.  Of  these  two,  though  the  former 
be  the  greater  power,  yet  the  fear  of  the  latter  is  commonly  the 
greater  fear.  The  fear  of  the  former  is  in  every  man,  his  own 
religion  :  which  hath  place  in  the  nature  of  man  before  civil 
society." 

This  last  is  a  very  signifieant  sentence,  for  it  refers  back  the 
true  binding  powers  of  the  "  laws  of  nature  "  to  a  religious  and 
external  power.  Hobbes  declares  that  a  covenant  between  two 
men  not  subject  to  civil  power  is  concluded  by  each  party 
swearing  by  the  Gwl  that  he  feareth ;  but  adds  :  "  it  appears  also, 
that  the  oath  adds  nothing  to  the  obligation.  For  a  covenant, 
if  lawful,  binds  in  the  sight  of  God,  without  the  oath." 

If  we  turn  to  the  essay  on  Liberty^  we  find  the  laws  of  nature 


[ipam  thiB  statomon!  with  tho  dofinition  of  rißht  in  Danto's 
Tho  roal  and  persona!  pmporlion  of  man  to  m.iii,  wliich. 


*  Wo  may  comi 
De  Monorchia . 

when  praservwl,  prosorvos  humnn  »ucioty.  and  whoa  infringod.  iiiXringos  ib 
(BIr.  Wickstoed'a  translation).      Dante  rofor«  U»  the  Digoata:    7»w  esi  nrs 
oonietaqui.  '  Vol.  ii.,  p.  10. 
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there  described  as  the  "  dictate  of  riglit  reason."  Hobbes  warns 
the  reader  that  **  all  authors  agree  not  concerning  the  definition 
of  the  fuiUiraJ  law,  wlio  notwithstanding,  do  very  often  make  use 
of  this  term  in  their  writings."  This  want  of  unanimity'  has  not 
disappeared  in  the  two  centuries  and  more  that  have  passed 
since  the  death  of  the  philosopher. 

Hobbes  was  .sufficiently  frugal  in  his  output  of  juridical  thought. 
ThiH  essay  on  Liberty  contnins  in  the  second  an<l  third  chapt-ers 
practicallj'  a  transcript  of  the  chapters  in  the  Lemathan,  deahng 
with  the  laws  of  nature."  The  law  of  nature  is  rlefined  as  "the 
dictate  of  right  reason  *'  and  then  the  first  and  fundamental  law 
of  nature  is  Htate<l  as  follows  :  "  That  peaee  is  to  Ije  sought  after, 
where  it  may  be  found  ;  and  where  not,  there  to  provide  ourselves 
f(»r  helps  of  war."  From  this  is  derived  "  the  first  special  law  " 
corresponding  to  the  second  law  of  nature  given  above.  Thus 
the  '*  first  special "  law  runs  as  follows  :  "  Tliat  the  right  of  all 
men  to  all  things  ought  not  to  be  retained  ;  but  that  some  certain 
riglitp  ought  to  be  transferred  or  relinquished." 

The  third  chapter  of  the  essay  on  Liberty,  entitle<l  "  Of  the 
other  Laws  of  Nature,"  follows  the  fifteenth  chapter  of  the  first 
part  (»f  the  Letjiathan.  The  second  sjwcial  law  is  "to  perfonn 
(contracts,  or  in  keep  trust."  This,  we  are  told  in  the  essay  on 
Liberty,  "  is  a  precept  of  the  natural  law,"  since  it  is  "  a  thing 
neces.*4ary  for  the  (»btaining  of  pem*^."  In  the  fjcvinthan  we  are 
told  that  "  in  this  law  of  nature,  consisteth  the  fountain  and 
original  of  Jitstice."  It  is  interesting  to  compare  this  with 
Plato's  definition  of  justice*  as  a  kind  of  natural  harmony  and 
healthy  habit  of  mind.  Justice,  saj-s  l^ante  in  the  Dr  Monnrchia, 
is  a  certain  straight ness  or  rule,  rejecting  the  oblique  on  either 
side.  Bcntham  varies  the  conception :  *'  Of  two  opposite 
methods  of  action  do  you  desirt^  to  know  which  should  have  the 
preference  ?  Calculate  their  effect  in  good  and  evil,  and  prefer 
that  wliich  promises  the  greater  sum  of  good."  Hobbes  is  really, 
however,  as  utihtarian  as  Bentliam,  as  equitj^-loving  aa  Dante. 
"  The  greater  sum  of  good  "  is  alwaj  s  the  end  aimed  at.  "  JiW- 
tice  ...  is  a  rule  of  reason,  by  which  we  are  forbidden  to  do 
anything  destructive  to  our  life ;  and  consequently  a  law  of 

>  Tho  finrt  part  of  tho  trwiti«r>  Dt  Corpart  Politico  jMolosworth,  vol.  iv.) 
also  dools  fully  \s\i\\  tho  Uws  of  imturo  füllowing  tho  divutiun  into  »  primary 
law  and  wK^uuhiry  law.  S<h»  also  tiio  An«tvir  to  Uvt)u*p  Uramhail  (Moloti- 
warth.  vol.  iv.)  and  A  Ih'alogvc  of  the  Commtm  Laws  (Moloaworib,  vol.  vi). 

•  Itcpublic,  Book  IV. 
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nature."  This  utilitarian  conception  ia  brought  out  in  Lis 
seventh  law,  which  declares  that  the  degree  of  puiiiwhrnent  must 
depend  on  tlie  good  that  punishment  produces.  ''  Men  look  not 
at  the  greatncHfi  of  the  evil  past,  but  the  greatnesö  uf  the  good  to 
follow."  The  ninth  law  anticipates  the  doctrine  of  Rousseau  ; 
'*that  every  man  acknowledge  another  for  his  equal  by  nature." 

Both  in  the  essay  on  Liberty  and  in  the  Leviathan  we  have  the 
same  high  view  of  the  laws  of  nature  w^t  forth.  In  tlie  first  we 
read  that  *'the  laws  of  nature  are  immutable  and  eterniil :  what 
they  fnrhirl  caji  never  be  lawfxil ;  what  tliey  coniruaiul,  can  never 
be  imJawfid/*  and  in  the  latter  "  the  laws  of  nature  are  immutable 
antl  eternal ;  for  injiustioo.  ingratitude,  arrogance,  prirhv  iniquity, 
accept  ion  of  jKTsons,  and  the  rest,  can  never  be  made  lawful. 
For  it  can  never  be  that  war  shall  preserve  life,  and  peace  destroy 
it.  The  sanie  laws,  because  they  oblige  only  to  a  desire  and 
cndeavoiu*,  1  mean  an  unfeigned  and  constant  endeavour,  are  to 
be  observed.  For  in  that  they  require  nothing  but  endcavoiir, 
h*'  that  ondeavoureth  their  performance,  fulfilleth  them  ;  and  he 
that  fulfilleth  the  law,  is  just." 

Hobhes  in  the  next  development  of  his  doctrine  of  natural  law 
is  brought  face  to  face  with  the  difficulties  that  belong  to  the 
conception.  He  is  logically  led  to  declare  that  since  the  man 
who  fulfils  the  natural  laws  is  Just,  *'  the  science  of  them  is  the 
i  rue  an d  only  moral  phUosoph^y .  For  moral  ph il<  »s*  > j »hy  is 
nothing  else  but  the  scie-nce  of  what  is  good  and  evil  in  the  con- 
versation of  society  and  mankind.  .  .  .  Now  the  science  of 
virtue  and  vice,  is  moral  philoKO]»h}' ;  and  tlu-n^fore  the  tmo  doc- 
trine of  the  laws  of  nature,  is  the  true  moral  pliilosophy.''^  He 
adds  in  the  <*ssay  on  Liberty  that  *'  aD  writcTs  do  agree,  that  the 
natural  law  is  the  same  with  the  moral."  Are  then  thtse  state- 
ments in  fact  laws  ?  Hobbes  of  course  feels  the  difficulty  : 
"Those  dictates  of  reason,  men  us^rd  to  call  by  the  name  of  laws, 
but  impropt^'Iy  :  for  tlu^y  arc  but  conclusions,  or  theorems  con- 
cerning what  conduccth  to  the  conservation  and  tlofencc  of  t  hem- 
selves  ;  whereas  law,  properly,  is  the  word  of  him  that  by  right 
hath  coramatul  over  others.  But  yet  if  we  consider  the  same 
theorems,  as  delivered  in  the  wctrtl  of  Grixl,  that  by  right  com- 
mandeth  all  things  ;  then  they  are  properly  called  laws.'  -    Here 

*  LeviotJian,  vol.  iii.,  p.  147. 

'  Ibid.f  Part  I.,  cap,  xv. ;  see  also  the  essay  on  Liberty»  cap.  iii..  and 
De  Corpore  Pviitici).  Comparo  Danto'fl  affirmation  in  f  ho  /)«  Moiuirchia  that 
**  Right,  since  it  is  a  good,  oxixta  primarily  in  tho^mlnd  of  God.*' 
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then  we  are  again  thrown  back  nn  a  supernatural  power  from 
whom  law  issues  as  "the  command  of  him  or  them  that  have 
coercive  power."  The  apparently  automatic  punishment  in- 
volved in  the  breach  of  natural  lawn  led,  empirically,  to  the 
recognition  of  those  laws  ;  led  to  their  formulation  as  laws  obedi- 
ence to  which  is  an  antecedent  condition  to  life  itself  ;  led  to  the 
recognition  of  the  creative  force  behind  nature,  as  the  Law-giver 
from  whom  proceed  the  laws  or  oonditions  obedience  to  which 
wUl  secure  tlie  safety  of  the  creature.  He  who  creates  a  living 
thing  must  create  a  cage  for  it  to  dwell  in  ;  must  in  fact  formu- 
late the  conditions  that  will  enable  the  creature  to  live  and'prosper. 
Those  conditions  are  containe<l  in  the  RO-callin^l  laws  of  nature. 
That  appears  to  be  the  position  adopted  by  Hobbes.  It  is  the 
argument  from  design  inverted.  In  that  argument  from  the 
laws  of  nattire  we  infer  God.  Here  we  refer  the  laws  of  nature  to 
Gr*Kl  as  an  intuitive  conception. 

Kant  and  the  Laws  of  Nature. — Immanuel  Kant  has  something 
of  Hobbes's  idea  in  his  Metaphy»ic  of  Morals.  Tliere  he  treats  of 
obligator^'-  laws  for  which  an  external  legislation  is  possible. 
Tliese  he  calls  external  laws  :  "  Those  Ext<^rnal  Laws,  the  obliga- 
toriness of  which  can  be  recognized  by  reason  a  priori  even  with- 
out an  External  I^egislation,  are  called  Natural  Liws.  Thost» 
laws  again,  which  are  not  obligatory  without  Actual  External 
Legislation,  are  caUed  PosÜive  Laws.  An  External  I^fgislation, 
containing  pure  Natural  Laws,  is  therefore  conceivable  ;  but  in 
that  case  a  previous  Natural  Law  must  he  pre-supposed  to  estab- 
lish the  authority  of  the  Law-giver  by  the  right  to  suljject  others 
to  obligation  through  his  own  act  of  Will."^  Hobbes  had  no  diffi- 
culty in  pre-supposing  this  previous  natural  law.  The  relatit)n- 
ship  of  Creator  and  created  gives  bJrth  to  sutrh  a  law.  When 
Kant  declares  that  *'  the  Law  which  is  imposed  upon  us  a  priori 
and  unconditionally  by  our  own  Reason  may  also  be  expressed 
as  proceeding  from  the  Will  of  a  Supreme  Law-giver  or  the  Divine 
Will,"  his  position  is  practicall}'  i^ientical  with  that  of  Hobbes. 
Nor  would  Hobbes  have  quarrelled  with  the  conclusion  that  *'  such 
a  Will  as  Supreiiu^  can  const'quently  have  only  Rights  and  not 
Duties  ;  it  only  indicates  the  idea  of  a  moral  Being  whose  Will  is 
Law  for  all,  without  conceiving  of  Him  as  the  Author  of  that 
Will."  The  laws  of  nature,  said  Lord  Verulam  in  his  Coftfesston 
of  Faith,  are  "  nothing  but.  the  laws  of  the  creation."  ''  the}'  began 

^  Kant's  Fhilosojihy  of  Law  (W.  Haslio),  p.  33. 
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to  be  in  force  when  God  first  reet-ed  from  Hie  works  and  oeafled 
to  create."  In  hie  fanioiw  argument  in  the  Case  of  the  Post-NaH 
of  Scotland  he  declared  that  the  law  of  nature  underlay  munir^ipal 
law,  since  from  that  law  flow  preservation  of  life,  liberty,  and  the 
society  of  man  and  wife — in  fact,  the  elements  of  human  society. 
Hobbes  perhaps  adopte<l  from  Bacon,  with  whom  at  one  time  he 
had  close  intercourse,^  thiB  conception  of  natural  law — a  noble 
conception,  for  it  enables  us  to  see  the  bEisis  of  natural  law  upon 
which  the  palace  of  municipal  law  must  be  built.  Natural  law 
in  the  Baconian  or  Hobbesian  or  Kantian  sense  must  precede  in 
the  natural  evolution  of  society  not  only  the  artifices  of  the  p<ili= 
tical  law-giver,  but  even  the  iron  nde  of  custom.  Tliese  thinkers 
are  concerned  w^ith  the  hcginninga  of  law  in  human  society,  with 
something  that  lies  behind  even  the  carlieKt  customary  forma. 
This  something  is  not  natural  law  in  the  sense  of  natural 
sequence,  "the  unit  or  ought  of  natural  sequence,"  to  use  Sir 
Frederick  FolltMik*« phrase,^ but  is  akin  to  "the  oiighi  of  rational 
conduct  and  ethical  duty  "  which  the  earty  mind  confounded 
with  the  inevitableness  of  sequence  in  nature. 

Hobbes  the  Lawyer. — Whence  did  Hobbes  derives  his  doctrine 
of  the  law  of  nature  ?  Possibly  through  Bacon,  but  more  prob- 
ably through  Bacon's  law-books.  Hobbes  in  A  Dialogue  of  the 
Common  Latv  tells  us  directly  or  by  implication  of  the  law-books 
that  he  had  read  and  studied.  Now  he  was  no  professional 
lawj'cr.^  The  civil  law  at  Oxford  never  captured  him,  nor  did 
he  haunt  the  Inns  of  Court  or  Chancery  in  London  save  as  the 
friend  of  Baxjon  and  Seiden.  He  was  not,  nor  did  he  ever  purpose 
to  become,  a  professional  lawyer.  But  at  some  time  or  another 
he  had  a  perfect  banquet  of  law.  He  tells  US'*  that  he  had  *'  looked 
over  the  titles  of  the  statutes  from  Magna  Charta  downward  to 

*  HobboH  is  said  to  have  bean  ono  of  the  h&nda  that  tranalatod  The  Life 
of  Henry  VII. 

^  Lau)s  of  Nature  and  Lawj*  of  Men. 

^  One  iu  almost  forced  to  boliove  that  Hobbea  had  a  legal  training,  but 
a  search  has  proved  fraitlesii.  i'horo  was  a  Thomas  Hobww  caUod  to  thn 
Bar  at  lineoln'a  Inn  in  1505,  anothor  callod  at  Gray's  Inn  151)2.  The  first 
dato  is  a  oonLury,  tli«  pocond  i\  few  years  too  oarly.  A  Thouiaa  Hobbo«  of 
tho  Middle  Teniplo  waa  prictiaing  as  ä  wnnmon  attorney  after  1635,  and  had 
been  a  goiitloman  of  tho  House  since  1620.  B«l  ho  ib  not  the  philoflopher. 
Yot  tho  stateniont  "I  meant  not  to  ploful  for  any  but  m.^TjoIt,"  8Ugi;08t8 
entrance  at  an  Inn  of  Court  or  Öliancory.  It  may  well  lio  tJiat  Hobbea  vran 
entered  at  an  Inn  of  Chancery.  Unfortunatoly  the  recorda  <>E  tho  Inns  of 
Chancery  are  acjitterotl^aniong  privato  Iiandn,  an<l  for  the  most  part  are 
rrobablv  doatroyed.  If  any  are  in  oxistencü  they  should  be  rlopositftd  at  tho 
British  ala'ieum. 

*  A  Dialogue  of  the  Cnmvwn  Law,  vol.  vi.,  p.  3. 
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this  present  time.  I  left  not  one  unread,  which  I  thought  might 
concern  myself;  \i^hich  was  enough  for  me,  that  meant  not  to 
plead  for  any  but  myself.  ...  I  have  also  diligently  read  over 
JjittletonH  book  of  Tenures,  with  the  e^innientariea  thereupon  of 
the  renowned  la%Y5'er  Sir  Edward  Coke."  He  goes  on  to  praise 
Coke  for  dct^laring  "that  reason  is  the  soul  of  the  law,''  and 
expanding  the  expression  "Nihil,  quod  est  contra  rationem,  est 
licitiim  "  into  a  complete  scheme  of  law.  He  gives  us  Bracton's 
definition  of  law  :  "  Lex  est  sanctio  justa.  jubens  honesta,  et 
prohibens  contraria.'*  He  calk  Bracton  "  the  most  authentic 
author  of  the  common  law,^*  and  quotes  frcelj^  from  him,  in  addi- 
tion to  Flcta,  and  Fitzherbert.  He  exhibits  a  hill  knowledge  of 
the  Iiistory  of  procedure  in  England.  He  uses  Coke's  IiistUules 
with  ease  and  judgment.  He  quotes  Christopher  St.  German's 
Doctor  and  Sivdcn^ — a  most  significant  fact.  He  was  closely 
familiar  with  Roman  law  and  Roman  legal  procedure  ;  his  know- 
ledge of  the  statute  and  common  law  was  intimate ;  while  some 
of  the  obscurer  legal  problems  are  dealt  with  in  professional 
manner.  He  must  have  read  the  reports  available  in  his  day, 
and  did  not  restrict  himself  to  the  more  notable,  for  in  dealing 
with  "Crimes  Capital  "  he  says  :  "Also  I  find  in  the  rejK)rts  of 
Sir  John  Davis,  Attorney-General  for  Ireland,  tliat  in  the  time 
(jf  King  Henry  VI.  a  man  was  condemned  for  treason  for  saying 
the  King  was  a  natural  fool,  and  unfit  to  govern." 

Hobbee  does  not  sparr  liis  criticism  of  Coke.  }J(}  dtH?Iares  : 
"  Truly  I  never  read  weaker  reasoning  in  any  author  of  tlie  law 
of  England,  than  in  Sir  Edward  Coke*R  fnMitutfft,  Iidw  wvU  soever 
ho  could  plead.."  The  lawyer  with  whom  the  philosopher  holds 
tliis  dialogue  replies  :  "Though  1  have  heard  him  much  repre- 
liended  by  others  as  well  as  by  you.  yd  there  be  many  excellent 
things,  both  for  subtilLy  and  f*>r  truth,  in  thew>  his  histiluies.^^ 
Hobbt'S  answers  with  cunning  contempt :  "  No  better  things  than 
otlier  Iaw>^erß  have,  that  write  of  the  law  as  of  a  science.  His 
citing  of  Aristotle,  and  of  Homer,  and  of  other  books  which  are 
commonly  read  b}"-  gownmen,  do,  in  my  opinion,  but  weaken  his 
authority  ;  foi-  any  man  may  do  it  by  a  servant." 

Edmund  Plowdon. — Hobbes's  knowledge  of  law-books  must 
have  extended  to  those  mines  of  legal  learning  and  metaphysical 
thought,  Plowdcn's  Rejxtrt^  and  Qvceries.  Edmund  Plowden, 
who  was  bom  in  1518  and  died  in  1585,  is  reputed  to  have  been 
the  most  learned  lawyer  of  the  Tudor  jx^riod,  and  Ills  published 
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works  ccrtaiiily  sufitaiu  liis  roputation.  Hu  was  a  mau  whose 
intollectual  attainments  were  both  feared  and  respected  in  his 
own  time.  As  an  unflinching  Koman  GathoUc  ho  was  prepared, 
if  nece6sar5%  to  defend  iiis  position  against  both  Crown  and  Parlia- 
ment, relying  upon  the  weight  and  reatjonableness  of  the  common 
law.  In  the  very  year  (1054)  that  he  was  acting  as  a  justice  of 
gaol  dehvery  in  the  coimty  of  Salop,  ho  withdrew  from  Parliament 
afl  a  protest  against  their  proceedings,  and  in  answer  to  a  charge 
of  contempt  he  "  took  a  travorso  full  of  pregnancy  "  so  effectively 
that  the  Attorney-General  in  post-haste  dropped  the  matter. 
Famous  in  the  history  of  the  Middle  Temple  as  Treasurer  when 
the  great  Uall  was  a-building,  he  was  at  the  time  regarded  with 
suspicion  as  the  shelterer  within  the  precincts  of  the  lim  of  many 
papists.  He  womliipped  openly  as  a  Itoman  Catholic  and  defied 
all  legal  proceedings,  liis  one  act  of  abnegation  for  the  faith 
was  a  tribute  to  his  brilliancy  and  independence.  Queen  Eliza- 
beth offered  him  the  woolsack.  Acceptance  would  have  involved 
a  repudiation  of  Rome,  and  he  refused  the  honour  with  simple 
dignity.  A  great  figm*e  in  a  great  age,  he  left  behind  him  a  repu- 
tation that  has  become  almost  legendary.  In  liim  were  enshrmed 
all  the  Avisdora  and  all  the  principles  of  that  common  law  whieh 
the  Middle  Ages,  ending  at  about  the  date  of  his  birth,  had  com- 
piled for  the  use  of  Englishmen.  Three  years  atter  Plowden's 
death  liobbos  was  bom,  and  when  some  thirty  years  later  lie 
turned  to  the  study  of  English  law,  Plowden's  reputation  as  an 
authority  had  reached  its  height.  Hobbos  must  thert^fore  of 
necessity  have  used  the  Eeporta  and  Quarien,  and  in  fact  we  find 
that  from  those  sources  he  drew  some  of  his  most  original  thoughts 
about  law  and  government. 

In  certaLi  easea  recorded  in  TAe  Reports  wo  get  the  laws  ol 
nature  and  of  reason  explained  and  examined  with  elaboration 
and  force.  Serjeant  Morgan  in  the  case  of  Colihirsi  v.  BejunhM 
speaks  of  "  Reason,  which  is  the  Mother  of  aU  Laws."  The  case 
which  deals  most  elaborately  with  the  law  of  nature  is,  however, 
Sharington  v.  StroUoii^ — the  report  of  wliioh  deserves  the  most 
carefid  attention  from  students  of  the  history  of  law.  In  this  case 
we  find  Aristotle  and  The  Politico  quoted  freely,  wliile  the  Law  of 
Nature  is  treated  in  precisely  the  manner  that  it  was  sxibsequently 


^  Commuu  Boach,  4th  ocL,  vi.  The  Reports,  Loiidcm,  1779,  at  p.  27. 
«lao  1  Pinch  4  ;  2  Fiticli  4  ;  Voc4.  and  Stud.,  lib.  i.,  cap.  iL 
*  1  ä,ti  KHz.     Th€  Reports,  at  p.  3U8. 
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treated  b^^  Hubbe».  \Ve  read  in  the  argument  of  the  common  law 
pursuing  the  dictate»  of  nature  ;  of  *'  the  Law  of  Nature,  the  Law 
of  Reason,  and  the  Law  of  GJod  "  ;  that  "  there  is  nothing  ordained 
in  our  law  contrar}*  to  Nature  or  Reason,  or  the  Law  of  Gkxl "  ; 
that  *^  the  elder  brother  iß  bound  by  the  Law  of  Nature  to  aid 
and  comfort  his  younger  brother,  as  the  father  is  the  son."  In 
the  argument,  again,  Broude^^  and  hin  Apprentice  allege  that 
*'  things  prooeeding  from  nature  are  respected  not  onl3'^  in  philo- 
sophy, but  also  ii?.  our  law,  and  are  of  great  force  and  operation 
in  our  law,  and  therefore  are  esteemed  to  be  good  and  sufficient 
considerations.  From  whenoe  it  follows  that  the  consideration  of 
Andrew  Baynton  here  expressed  for  the  provision  of  his  heirs 
males  is  a  sufficient  consideration  to  raise  a  use  in  the  larul.'* 
''  Every  man  has  a  natural  desire  to  leave  the  substance  which 
ho  has  gotten  by  toil  and  labour  to  one  of  hih  own  blood." 
Catline,  C.  J.,  upheld  this  position.  '*  x\nd  the  Apprentice  said. 
May  it  please  your  lordship  to  show  us,  for  our  learning,  the  causes 
of  yoiu*  judgment.  And  Catline  said,  It  seems  to  us  that  the 
affection  of  the  said  Andrew  for  the  provision  of  the  heirs  males 
which  he  should  Ix^get,  and  his  desire  that  the  land  should  con- 
tinue in  the  blood  and  name  of  Baynton,  and  the  brotherly  love 
which  he  bore  to  his  brothers,  are  »ufticieut  consideratious  to  raise 
the  uses  in  the  land.  And  where  you  said  hi  your  argument 
'Naturae  vis  maxima/  I  say  'Natura  bis  maxima,'  and  it  is  the 
greatest  consideration  that  can  be  to  raise  a  use." 

In  the  Cast  of  Miftes^  we  read  of  "  the  common  law,  which  is 
no  other  than  pure  and  tried  reason  "  ;  "  the  common  law,  which 
is  grounded  upon  reason."  In  this  caee  we  also  Hnd  embedded 
Hobbes's  doctrine  of  sovereignty,  and  on  this  account  the  case 
viUBi  take  an  importa,nt  place  in  the  liistory  of  pohtics.  The 
following  yentence  exactly  summarises  one  aspect  of  the  position 
Hobbes  adopted  :  *'  The  office  of  the  king,  to  which  the  law  has 
appointed  him,  is  to  preserve  his  subjects ;  and  their  preserva- 
tion consists  m  two  things,  viz.  in  an  army  to  defend  tlieui  agahist 
hostilities,  and  in  good  laws."  Beference,  in  this  matter,  must 
also  be  made  to  the  Case  of  the  I>utohy  oj  Laticaster ^^  in  wliioh  the 
metaphysics  of  the  dual  personality  resident  in  kingship  are  duly 
elaborated  by  Plowden.  The  khig  is  "  a  body  poUtic  and  a  body 
natural  together  indivisible."  Hobbess  views  on  statute  law 
may  be  compared  with  some  of  the  8tat<>ments  on  the  same 

1  0  &  10  Eliz..  The  Reports,  p.  310.  -  4  Eliz.,  RtporU,  p.  213. 
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Bubject,  üontaiiiod  üi  variuus  uascs  reported  by  Plüwden.  h\  the 
Earl  of  Leicester  v.  Heydon^  we  read  that  "  every  subject  is  party 
aiid  privy  to  an  Act  of  Parliament."  In  the  very  important  case 
of  Partridge  v.  Sharpe  and  Croker^  we  are  given  an  interesting 
doctrine  of  interpretation  :  "  Words  which  are  no  other  than  the 
verberations  of  the  an*,  do  not  conetitute  the  statute,  but  are  only 
the  image  of  it,  and  the  hfo  of  the  statute  rests  in  the  niinds  t>f 
the  expositors  of  the  words,  that  is  the  makers  of  the  statutes. 
And  if  they  are  iiispc^rsed,  so  that  their  minds  oaimot  be  known, 
then  those  who  may  approach  nearest  to  their  minds  shall  construe 
the  words,  and  theee  are  the  sages  of  the  law,  whose  talente  are 
exexcised  in  the  study  of  sucli  matters."  Again,  in  the  same  case 
(p.  88)  we  are  told  ''  that,  which  law  and  reason  allows,  shall  be 
taken  to  be  in  force  against  the  words  of  statutes.  ...  So  that 
there  they  would  not  expound  the  statute  contrary  to  what  the 
common  law  and  common  reason  allowed,  notwithstanding  the 
words  were  against  it."  Again,  in  the  case  of  FidvierdUyii  v. 
StetcanP  we  are  told  that  "  the  judge«  have  expounded  the  text 
which  ifi  general  to  be  but  particular,  which  exposition  is  contrary 
of  the  text,  because  the  text  is  contrary  to  reason."  In  the  case 
to  SU^wel  V.  Lord  ZqucJi"^  the  weight  of  the  common  law  is  more 
openly  magnified  :  "  The  way  to  apprehend  the  sense  [of  an  Act] 
is  to  consider  the  common  law,  which  is  the  ancient  of  every  posi- 
tive law."  Lidoed  the  judgeti  are  "*  to  approach  a«  near  as  they 
can  to  the  reason  of  the  common  law."  The  same  case  gives  us 
that  end  of  ail  law  upun  which  Hobbes  dwells.  ''  Peace  and 
concord  is  the  end  of  all  laws,  and  .  .  .  the  law  was  ordained 
for  the  sake  of  peace."  "  The  law  hath  no  other  end  but  repose, 
and  the  law  was  ordained  to  put  a  stop  to  contention,  and  to 
make  peace."  The  law  of  nature,  the  necessity  of  tilings,  more- 
over lies  behind  everything  else.  **  Where  the  words  of  a  law  are 
broken  to  avoid  a  greater  inconvenience,  or  by  necessity,  or  com- 
pulsion, or  involuntary  ignorance^  in  all  these  ca«es  the  law  itself  is 
not  broken."'*  This  position  recalls  Bacon  s  doctrine  (in  liis  Maxima 
of  the  Law),  "Neccesitas  inducit  privilugium  quoad  jura  privata." 
It  would  be  pt)Ksible  greatly  to  multiply  the  iiiHtanoes  where 
Hobbee  is  indebted  to  the  commun  law  and  common  sense  of 
Plowden.    That  he  studied  his  works  there  can  bo  no  mamier  of 

»  13  Eliz.,  Beporls,  p.  390.  •»  6  &  7  Ed.  VL,  Reports,  83. 

>  1  &  2  l>.   ft  M.  Reitorta,   109 ;  soe  aXao  Stradley  v.  Steward,  2  Kht., 
PI».  804-5. 

•  4  Elia.,  pp.  ;»a-5.  «  Jlcniitcr  v.  Fvnoaat,  4  Ed.  VI.,  Reporia,  p.  18. 
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doubt.  The  gruat  Seiden  was  also  drawn  upon,  and  la«!  but  not 
least  ChriBtophcr  St.  German. 

John  Seiden. — "Our  leamtMl  SiJden "  (1584-1C5*)  was  on 
terms  of  mtunacy  with  Hobbes,  and  many  and  fierce  wore  the 
battles  that  thoy  fought  on  fuudamouial  itisueK.  Richard  Baxter 
tells  us,  quoting  Sir  Matthew  Hale,  that  Seiden  ''  was  a  great  ad- 
versary to  Hobbs  his  errors ;  and  that  he  had  aeon  hiin  openly 
oppose  hinx  so  earnestly,  as  either  to  depart  from  him»  or  drive 
hiiu  out  of  the  room."  One  must  grieve  that  no  BoMweU  has 
recorded  these  conversations  between  two  of  tlie  greatest  intel- 
lects that  England  has  produced.  That  they  modified  each 
other's  outlook  there  can  be  no  doubt,  W^e  may  compare  the 
fuUowing  piiöHagti  from  Seiden *s  Tabk-Tatk  with  the  general 
position  adopted  by  Hobbes  with  respect  to  the  sanction  attach- 
ing to  the  Law  of  Nature  : 

"  I  caimot  fancy  to  myself  what  tlie  Law  of  Nature  means  but 
the  Law  of  God.  How  should  1  know  I  ouglit  not  t«  stexkl,  1 
ought  not  to  commit  adidterj^  unless  somebody  had  told  me 
so  i  Surely  'tis  beeauHe  I  have  been  told  so  'i  "lis  not  because  1 
think  I  ought  not  to  do  them,  nor  because  you  think  1  ought  not ; 
if  so,  om*  minds  might  change.  Whence  then  comes  the  restraint  ? 
From  a  higher  Power,  nothing  else  can  bind.  1  cannot  buid 
myself,  for  I  may  luitye  {sic)  myself  again  ;  nor  an  equal  cannot 
bind  me,  for  we  may  imtie  one  unulher.  It  must  be  a  superior 
Power,  evvn  God  iVlmighty.  If  tAvo  of  iia  make  a  bargain,  why 
should  either  of  us  st^nd  to  it  ?  What  need  you  care  what  you 
say,  or  what  netnl  1  care  wlitit  1  sa}'  ?  Ceitainly  because  there 
is  Boniethuig  about  me  that  tellä  me  Fides  est  servanda,  aiitl  if 
we  alter  our  minds  and  make  a  new  bargain,  there's  Fides  servanda 
there  too."^ 

Again,  the  definition  of  King  is  not  far  from  the  fimdamental 
ideas  of  Hobbes  :  "A  King  is  a  thhig  men  have  made  for  their 
own  sakes,  for  quietness'  tsakc/'  On  tlie  other  hand,  essential 
differences  appear  when  Seiden  declares  that  "  Every  law  is  a 
contract  between  the  King  and  the  People,  and  therefore  to  be 
kept."  Many  other  passages,  however,  show  that  this  was  not 
Selden's  true  position, 

Christopher  St.  German. — The  Dialogue  of  tJie  Gomntofi  Lawa 

amply  proves  that  Hobbes  knew  all  that  was  to  be  known  in 

*  Table-Talk,  being  the  JJiscourst^  of  John  Seldtn,  Esq.  :  or  his  .S'cnce  of 
various  matUra  oj  Weight  and  High  Consequence  relating  cspiciatly  (u  Hdigion 
and  StaU  (1&89).    Roprintod  by  Edward  Arbor,  1808. 
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the  way  of  the  theory,  philosophy,  and  historj'^  of  law  in  his  day. 
It  is  indty>d  inipossihle  to  resent  the  conchision  that  he  was  a 
pupil,  a  very  apt  pupil,  of  Francis  Bacon  and  absorbod  all  that 
that  master-mind  had  to  teach  in  the  way  of  law.  Probably  they 
both  obtained  their  theory  of  the  law  of  nature  from  Christopher 
St.  German  (1460  ?-1540),  the  author  of  Doctor  and  SiudaU  and 
A  Treatise  coticemytige  the  Power  of  ike  Clergye  wiid  the  Lauyes  of 
the  Rmbne,  and  famous  for  his  controversies  with  Sir  Thomas 
More.  The  Dialogue  between  a  Doctor  of  Divinity  and  a  Student 
of  the  laws  of  England  first  appeared  in  1518/  and  it  at  once 
became  a  textb<K»k  which  was  not  displaced  by  Blaekstone.  An 
eighteenth  edition  of  an  English  version  appeared  in  1815,  dedi- 
cated "■  to  the  young  studentü  and  professors  of  law  in  the  general 
Inns  of  Court."  It  is  still  apparently  in  practical  use  in  America. 
In  the  first  Dialogue  we  are  told  that  there  is  a  law  eternal,  itt^elf 
unknowable,  but  which  may  be  revealed  to  man  either  b}'  the  hght 
of  the  natural  understanding  which  gives  us  the  law  of  reason, 
or  by  heavenly  revelation  which  gives  us  the  law  of  God,  or  by 
the  onler  of  a  prince  "  that  hath  a  power  to  set  a  law  upon  his 
subjects,"  which  gives  us  the  law  of  man. 

"The  law  of  reason  is  uritten  in  the  heart  of  even'  man  .  ,  , 
teaching  him  what  is  to  be  done,  and  what  is  to  be  fled  .  .  .  the 
law  of  re^iHon  ardereth  a  man  to  the  felicity  of  this  life  .  .  .  the 
law  of  i-eaüDii  t<'achetli,  that  good  is  to  be  loved,  and  evil  is  to 
be  fletl :  also  that  tiinu  shalt  do  to  another,  that  thou  wouldest 
another  should  do  unto  thee  ;  and  that  we  may  do  nothing 
lagainst  truth  ;  and  that  a  man  must  live  peacefully  with  others  ; 
that  justice  is  to  be  done  to  everj'  man  ;  and  also  that  wrong 
is  not  to  be  done  to  any  man  ;  and  that  also  a  trespasser  is  worthy 
to  be  punished  ;  and  such  other.  Of  the  which  follow  divers 
other  secondary  commandments,  the  which  be  as  necessary 
conclusions  derived  of  the  first.  As  of  that  commajidraent.  that 
good  is  to  be  beloved  ;  it  followeth,  that  a  man  should  love  his 
benefactor ;  for  a  benefactor,  in  that  he  is  a  benefactor,  includeth 
in  him  a  reason  of  goodness,  for  else  he  ought  not  to  be  called 
a  benefactor ;  that  is  to  say,  a  good  doer,  but  an  evil  doer : 
fCic.  1.  2.  De  Leijibus]  and  so  in  that  he  is  a  beJiefactor.  he  is  to  be 
beloved  in  all  times  and  in  all  places.  And  this  law  also  suffereth 
many  things  to  be  done :  as  that  it  is  lawful  to  put  away  force 
with  force  :  and  that  it  is  lawful  for  every  man  to  defend  himself 
and  his  goods  against  an  unlawful  pou'er.     And  this  law  nmneth 

^  So  it  is  Btatod  in  tbo  1815  edition,   but  tho  Dictionary  o[  Nxitional 
Sioymphi/  Bays  lJJ23. 
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with  everj'  man's  hnv,  and  also  with  the  law  of  God.  as  to  the 
deeds  of  man.  and  must  be  always  kept  and  observed,  and  shall 
alwavB  declare  uhat  ought  to  follow  upon  the  general  rules  of 
the  faw  of  man.  and  sliall  restrain  them  if  they  be  anj-thing 
contrary  to  it,"^ 

It  iß  clear  enough  that  Hobbes's  laws  of  nature  are  derived 
direct  from  C'lu-istopher  St.  German,  though  no  doubt  they  are 
modified  by  bome  knowledge  of  the  De  Mimarchia  of  Dante,  of, 
possibly,  the  worlca  of  Marsilio,  and  of  the  classical  sources  from 
which  the  pre-R**formatioii  la^vyer  derived  his  conceptions.  Sir 
Frederick  Pollock  in  his  volume  on  The  Expatmon  of  the  Cmnmon 
Law,  p.  109,  dealing  with  the  fifth  chapter  of  the  first  Dialogue 
notes  that — 

"  The  Student  *  f  the  law.-^  of  England .  being  a^ked  by  the  Doctor 
of  Divinity  wlmt  he  hati  to  say  of  the  law  of  nature,  makes  answer 
that  among  conmion  lawyers  the  term  is  not  in  use,  but  they 
8[>eak  of  reason  where  a  canonist  or  civilian  Avould  speak  of  the 
law  of  nature.  '  It  is  not  usc^i  among  them  that  be  learned 
in  the  laws  of  England,  to  reason  what  thing  "s  commanded  or 
prc»hibited  by  the  law  of  nature,  and  what  not,  but  all  the 
reasoning  in  that  behalf  is  under  this  manner.  As  when  anything 
is  grounded  upon  the  law  of  nature,  they  say,  that  reason  will 
that  such  a  thing  be  done  ;  and  if  it  be  prohibited  by  the  law 
of  nature,  they  say  it  is  against  reason,  or  that  reason  will  not 
suffer  that  to  be  done.'  It  is  curious  that  tliis  jms.sage  should 
have  been  so  far  as  I  know,  completely  overlooked  ;  but  the 
mediaeval  tradition  of  the  law  of  nature  was  broken  up  by  the 
controversies  of  the  Reformation,  and  seventeenth-century 
WTiters  are  quite  confused  about  it." 

This,  however,  hardly  apphes  to  Thomas  Hobbes.  He  almost 
certaiidy  knew  the  pasjiage  here  quoted.  Sij*  Frederick  Pollock 
points  out  that,  directly  or  indirectly,  "the  law  of  nature,  as 
aooepted  throughout  the  Middle  Age«,  was  derived  from  Greek 
theories  of  ethics."  Hobbes  carried  on  the  mediaeval  doctrine, 
and  in  a  new  and  non-scholastic  guise  handed  it  tlown  to  the 
jurists  and  philosophers  of  the  eighteenth  and  nineteenth  cen- 
turies. If  Hobbes  had  no  other  claim  as  a  jurist,  ho  could  claim 
that  he  revived  for  the  piu^osrs  of  social  philosophy  and  juridical 
thought  the  whole  niedianal  conception  of  the  law  of  nature.  The 
Lttnathan  carried  Hobbes*e  ideas  far  and  wide,  and  Christopher 

*  Doctor  niuj  Student,  Dialogue  I.,  cap.  ii. 
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St.  (Jemian  became  the  unconscious  cause  of  a  great  new  develop- 
ment of  a  conception  that  had  suffered  many  things  from  many 
thinkers,  on  its  way  from  Greece  to  Western  Europe  through 
Rome. 

Hobbes  probably  took  the  dialogue  form  for  his  work  on  the 
common  law  from  St.  Grerman's  treatise,  but  the  Dialogue  of  the 
Common  Laws  ha«  brilliant  literary  qualiticB  not  altogether  shared 
by  the  fine  translation  of  the  Dialogits  de  FufidametUis  Legiun 
el  de  ConaciefUia.  If  Hobbes  developed  in  the  Leviathan  for  future 
use  the  idea  of  natural  law,  in  his  Dialogue  ho  attempted  to  add 
a  new  sanctity  to  the  idea  of  the  common  law.^  It  is  natural 
reason,  natural  equity,  phikwophy  itself.  The  philosopher  defines 
a  law  as  **  the  command  of  him  or  them  that  have  the  sovereign 
power,  given  to  those  that  be  his  or  their  subjects,  declaring 
publicly  and  plainly  what  every  of  them  may  do,  and  what 
they  must  forbear  to  do."  The  distinction  between  law  and  right 
is  next  attempted,  and  with  bitter  jibes  at  Coke  for  his  ignorance 
in  the  matter.  "  Law  obligeth  me  to  do,  or  forbear  the  doing  of 
something ;  and  thereiore  it  lays  upon  me  an  obligation.  But 
my  right  is  a  liberty  left  me  by  the  law  to  do  anjihing  which 
the  law  forbids  me  not,  and  to  leave  undone  anything  which  the 
law  commands  me  not.  Did  Sir  Edward  Coke  see  no  difference 
between  being  bound  and  being  free  ?'*  Hobbes  goes  on  to  show 
that  Bracton's  doctrine  concerning  the  rights  of  sovereignty  "  is 
the  ancient  common  law,  and  that  the  only  bridle  of  the  kings  of 
England  ought  to  be  the  fear  of  God."  ^  The  supreme  pow^T  of 
the  king  leads  to  an  elaborate  discussion  "  Of  Courts."  Hobbes 
proves  that  "the  jurisdiction  of  C^ourts  cannot  easily  be  distin- 
guislied,  but  by  the  king  Ixiiubelf  in  his  Parliament.  The  lawj^ers 
themselves  cannot  do  it  ;  for  you  see  what  contention  there  is 
between  Courts,  as  weU  as  between  particular  men."  In  the 
course  of  this  and  other  discussions,  the  imhappy  Sir  Edward 
Coke  is  trampled  luider  foot  with  a  vigour  peculiar  to  Hobbes. 
There  is  a  certain  ingratitude  in  the  insults  that  arc  levelled  at 
him,  for  Hobbes  learnt  much  of  his  law  from  the  histitntes.  How- 
ever, the  reason  for  the  attacks  is  plain  enough.  He  is  accuwHl 
of  quoting  an  expired  statute  **on  purpose  to  diminish,  as  ho 
endeavours  to  do  throughout  his  hisliiutcs,  the  King's  authority, 

^  Dcrivod  from  riowdon's  Hfport/n. 

^  Comparo  tho  statomout  in  iho  De  Monardiia:  "  It  is  plain  thnt  the 
authority  of  tho  toinpoml  monarch  doooonds  upon  him  without  any  mean 
from  t]io  fountain  of  univorsal  authority.' 
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or  to  insinuate  his  own  opinions  among  the  people  for  the  law  of 
the  land."  An  even  more  serious  charge  follows  : "  Ho  tmdeavouTB 
by  inserting  Latin  sentence«,  both  in  his  t«xt  and  in  the  margin, 
an  if  they  were  the  principles  of  the  law  of  reason,  witliout  any 
authority  of  ancient  lawj'ers,  or  any  certainty  of  reason  in  them- 
selves, to  make  men  beheve  they  are  the  very  groimd  of  the  law 
of  England."  It  was  in  much  the  same  spirit  that  he  attacked 
Wallis  of  the  Royal  Society  in  later  years.  Hobbes  could  iu>t 
be  moderate  in  controversy  :  he  must  needs  slay,  even  if  he  has 
to  do  it  with  the  jawbone  of  an  ass. 

Hobbes  and  the  Law. — A  perusal  of  the  Duüogue  exhibits  not 
only  Hobbes's  fine  knowledge  of  English  law,  not  only  his  dia- 
lectical power  by  which  he  square«  the  common  law  with  his 
diHJtrino  of  kingship,  but  a  keen  insight  into  the  abuses  of  the 
legal  system  in  vogue  in  his  day,  and  for  more  than  two  centuries 
aft^ir  hiB  day.  Some  brief  extracts  will  show  his  general  attitude 
and  his  reforming  pohcy  towards  the  law.  "That  the  reason 
which  is  the  life  of  the  law  t^hould  be  not  natural,  but  artificial, 
1  cannot  conceive.  ,  .  .  Obsciu-e  also  are  the  words  legal  reason. 
There  is  no  reason  in  earthly  creatures,  but  human  reason.** 
Now  declaring  that  "  reason  is  the  common  law,"  he  asks,  "  To 
what  crul  were  statute  laws  ordained,  seeing  the  law  of  reason 
ought  to  be  apphed  to  every  controversy  that  can  arise  ?"  The 
answer  is,  *'  That  the  scope  of  all  human  law  is  peace,*  and  justice 
in  every  nation  amongst  themselves  and  defence  against  foreign 
enemies."  "  But  what  is  justice  V*  *'  Justice  is  giving  to  every 
man  his  own."  "  The  definition  is  good,  and  yet  it  is  Aristotle's. 
What  is  the  defuiition  agreetl  upon  as  a  principle  in  the  science  of 
the  common  law  ?"  "  The  same  with  that  of  Aristotle."  "  See, 
you  lawyers,  how  much  you  arc  beholden  to  the  philosopher  ;* 
and  it  is  but  reason  ;  for  the  more  general  and  noble  science  and 
law  of  all  the  world  is  true  philosophy,  of  which  tlie  common  law 
of  England  is  a  very  little  part."  The  argument  then  proceeds 
that  it  is  "  a  dictate  of  the  law  of  reason,  that  statute  laws  are  a 
necessary  means  of  the  safety  and  well-being  of  man  in  the  present 
world,  and  are  to  be  obeyed  hy  all  snbjectSj  as  the  law  of  re-ason 
ought  to  l>e  obeyed,  both  by  King  and  subjects,  because  it  is  the 
law  of  God."  But  statute  laws  must  be  '*  laws  living  and  armed." 
The  laws  arc  made  by  the  king  and  he  must  have  an  army  to 

}  Soe  Plowdon'B  Re}x>rt,  SU)tt^di  v,  JUrrf  Zmick,  p.  365. 
*  Soo  Skaritiffton  v.  Strotlun,  Flowdon's  ReyorU,  p.  303, 


Digitized  by 


Cioogl 


THOUA3  HOB  B  ES  213 

enforce  them.  Moreover,  the  king's  reaaon,  when  it  is  publicly 
upon  advice  and  upon  deliberation  declared  ae  that  anirmi  kgü  ; 
and  that  stunma  ratio  and  that  equity,  whicli  all  agree  to  be  the 
law  of  reason,  or  all  that  is  or  ever  wa«  law  in  England,  since  it 
became  Chrißtian»  Ix^sides  the  Bible,"  The  king,  liobbes  declares, 
has  an  unlimited  right  to  levy  soldiers  and  money  for  the  defence 
of  his  people.  Did  not  Oliver  "  when  their  new  republic  returned 
into  monarchy  "  do  so  ?  The  king  moreover  is  "  the  legislator 
both  of  statute  law  and  of  common  law,"  since  the  king's  reafion 
supplies  the  place  of  the  universal  reason  which  gives  the  common 
law.  The  king,  being  the  sole  legislator,  is  also  the  sole  judge. 
This  leads  to  a  consideration  of  the  Court«  of  justice  and  equity — 
the  former  dealing  with  "  the  positive  laws  of  the  land.**  the  latter 
with  causes  that  are  determined  by  the  law  of  reason.  The 
elaborate  description  of  the  Courts,  of  the  various  types  of  suits, 
and  of  the  relation  of  pleas  and  suits  to  the  theory  of  law  and 
morals,  is  valuable  remling,  and  shows  the  legal  training  that 
Hobbes  passed  through  at  some  time  or  another.  He  is  often 
^nough  dogmatic.  He  declares  that  *'  it  is  very  plain  by  these 
letters-patent,  that  all  causes  temporal  within  the  kingdom, 
except  the  pleas  that  belong  to  the  exchequer,  should  be  decidable 
by  this  Lord  Cliief  Justice."  The  abuses  of  legal  processes  and 
of  the  Courts  are  frankly  iM^intt^d  out.  "  A  pleader  commonly 
thinks  he  ought  to  say  all  he  can  for  the  benefit  of  his  client,  and 
therefore  has  need  of  a  facidty  to  wrest  the  sense  of  words  from 
their  true  meaning,  and  the  faculty  of  rhetoric  to  seduce  the  jury, 
and  sometimes  the  judge  also,  and  many  other  arts  which  1  neither 
have,  nor  intend  to  study."  ''  For  my  own  part,  I  believe  that 
men  at  this  day  have  better  learned  the  art  of  cavilling  against 
the  words  of  a  statute,  than  theretofore  they  had,  and  thereby 
encourage  themselves  and  others  to  undertake  suits  u{>on  little 
reason.  Also  the  variety  and  repugnancy  of  judgment«  of 
common  law,  do  oftentimes  put  men  to  hope  for  victory  in  causes 
whereof  in  reason  they  had  no  ground  at  all :  also  the  ignorance  of 
what  is  equity  in  their  own  causes,  which  equity  not  one  man  in 
a  thousand  ever  studied.  And  the  lawj^ers  themselves  seek  not 
for  their  judgments  in  their  own  breasts,  but  in  the  precedents  of 
former  judges  :  as  the  ancient  judges  sought  the  same,  not  in 
their  own  reason,  but  in  the  laws  of  the  empire.  Another,  and 
perhaps  the  greatest  cause  of  multitude  of  suits,  is  this,  that  for 
want  of  registering  of  conveyances  of  land,  which  might  easily 
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bo  done  in  the  townships  where  the  lands  lay,  a  purchase  cannot 
easily  be  had  which  will  not  be  litigious.  Lastly,  I  bt?lievo  the 
covetousness  of  lawj^ers  ^vas  not  so  groat  in  ancient  time,  which 
was  full  of  trouble,  as  they  have  been  since  in  time  of  peace, 
wherein  men  have  leisure  to  study  fraud,  and  get  employment 
froTU  Huch  men  as  can  encourage  to  contention.  And  how  ample 
a  fidd  they  have  to  exercise  this  mjTätery  in.  is  manifest  from 
this,  that  they  have  a  power  to  scan  and  construe  every  wurd  in 
a  statute,  charter,  feofftnent,  lease,  or  other  deed,  evidence  or 
testimony." 

A  little  before  he  has  commented  on  the  number  of  statutory 
informers,  of  concealers  (''a  number  of  cozeners,  wliu;h  the  law 
may  easily  correct "),  and  attorneys.  He  feJt  with  Bacon  that 
the  law  was  a  miserable  trade.  Happily  for  hiin^  milike  Bacon 
he  had  no  need  to  live  by  it  and  could  smoke  his  pipe  and  criticize 
in  peace.  He  pleads  for  an  extension  of  the  power  of  the  Court 
of  Cliancery,  giving  it  the  right  to  re^äew  the  judgments  of  the 
Court  of  Common  Pleus.  The  ideal  he  aimed  at  was  the  fusion 
of  law  and  equity  ;  to  m  ake  all  Courts  Courts  of  Equity.  Commop 
law,  he  dcclare-8,  ts  in  its  nature  equity.  "  I  would  fain  know  to 
what  end  there  should  be  any  other  Court  of  Eqxiity  at  all,  cither 
before  the  Chancellor  or  any  other  jx^rHon,  besides  the  judges  of 
the  Civil  or  Common  Pleas  ?  .  .  .  Besides  seeing  all  Courts 
are  buunti  to  judge  according  to  equity,  and  that  ail  judgt«  in  a 
case  of  equity  may  sometimes  be  deceived,  what  harm  is  there  to 
any  man,  or  to  the  State,  if  there  be  a  subordination  of  judges  in 
equity,  as  well  as  of  judges  in  common  law  ?'*  The  judicial  busi- 
ness of  construing  written  laws  is  put  with  remarkable  force. 

"  It  camiot  be  that  a  written  law  should  be  against  reason  ; 
for  nothing  is  more  reasonable  tlian  that  every  man  should  obey 
the  Jaw  which  he  hath  himself  assented  to.  But  that  is  not 
always  the  law,  which  is  signified  by  graminaiical  construction  of 
(he  letter,  but  that  which  the  legislature  thereby  intended  shoidd 
bo  in  force  ;  which  intention,  1  confcÄS,  is  a  very  hard  matter  many 
times  to  pick  out  of  the  words  of  the  statute,  and  requires  great 
ability  of  understanding,  and  greater  meditations  and  considera- 
tion of  euch  conjuncture  of  occasions  and  incommodities,  aa 
needed  a  new  law  for  a  remedy.  For  there  is  scarcely  anything 
so  clearly  written,  that  when  the  cause  thereof  is  forgotten,  may 
not  be  wrested  by  an  ignorant  grammarian,  or  a  cavilling  logician. 
to  the  injury,  oppression,  or  perhaps  destruction  of  an  honest 
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man .  Aiid  for  this  reason  the  judges  deserve  that  honour  and 
profit  they  enjoy." 

The  whole  of  tliis  discussion  is  intended  to  demonstrate  tho 
essential  relationship  of  justice  and  equity.  The  final  conclusiun 
ifi  that  "justice  fidfils  tho  law,  and  eqiuty  interprets  the  law, 
and  amends  the  judgments  given  upon  tho  same  law.  Wherein 
1  depart  not  much  from  the  definition  of  equity  cited  in  Sir 
Edward  Coke  flnst.»  see  xxi.) ;  viz.  equity  is  a  csertain  perfect 
reason,  that  interpreteth  and  amendeth  the  law  written  ;  though 
I  construe  it  a  little  otherwise  than  he  would  have  done  ;  for  no 
one  can  mend  a  law  but  he  that  can  make  it,  and  therefore  I  say 
it  amends  not  the  law,  but  the  judgments  only  when  they  are 
erroneous." 

At  thiß  point  the  interlocutors  turn  to  the  subject  of  crimes 
and  punishment.  Hia  doctrine  of  government  over  in  view — tho 
development  of  that  doctrine  i«  the  ultimate  object  of  tlie  entire 
Dialogue — Hobbes  proceeds  to  define  treason  from  the  first  prin- 
ciples of  "  mere  natural  reason."  Treason  involves  "  a  designing 
of  a  civil  war  and  the  destruction  of  the  people."  And,  since  the 
safety  of  the  people  is  the  highest  law,  the  doing  of  any  act  that 
endangers  it  is  the  highest  crime,  namely  high  treason.  After 
discussing  treason  at  length,  he  turns  to  felony,  and  there  he 
amuses  himself  by  attacking  with  vigour  and  brilliancy  the  views 
of  Sir  Edward  Coke.  The  Lord  Chief  Justice  ia  pursued  with 
an  animosity  that  is  hardl}^  conceivable  to  a  modem  mind.  He 
deals  in  this  spirit  with  the  doctrine  of  constructive  murder, 
"  Sir  Edward  Coke  says  (3  Inst.,  p.  56)  that  if  the  act  that  a  man 
is  doing,  when  he  kills  another  man,  be  unlawful,  then  it  is 
murder." 

**■  This  is  not  so  distinguished  by  any  statute,"  replies  the  philo- 
sopher, *'  but  is  the  common  law  only  of  Sir  Edward  Coke.  I 
beheve  not  a  word  of  it.  If  a  boy  bo  robbing  an  apple-tree,  and 
falleth  thcnco  upon  a  man  that  stancjp  under  it  and  breaks  his 
neck,  but  by  tho  same  chance  saveth  his  own  life,  Sir  Edward 
Coke,  it  seems,  will  have  him  hanged  for  it,  as  if  he  had  fallen  of 
prejKmstid  malice.  All  that  can  be  called  crime  in  this  business 
is  but  simple  trespass,  to  the  damage  perhaps  of  sixpence  or  a 
shilling.  I  confess  the  trespass  was  an  offence  against  the  law, 
but  the  falling  was  none,  nor  was  it  by  the  trespass  but  by  tho 
falling  that  the  man  was  slain  ;  and  as  he  ought  to  be  quit  of  the 
killing,  so  he  ought  to  make  restitution  for  the  trespass.    But  I 
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believe  the  cauäo  of  Sir  Edward  Coke'ö  mistake  was  his  not  well 
understanding  of  Bracton,  wliom  ho  cites  in  the  margin." 

Hobbcö  goes  on  to  show  that  where  the  act  is  in  itself  evidence 
of  a  feiüniouö  purpose,  the  doatli  would  be  murder.  Certainly 
modem  practice  is  nearer  the  view  of  Hubbes  than  that  of  Coke. 
He  has  not  done  with  Coke  yet.  Ou  another  matter  the  philo- 
sopher angrily  cries  out,  "  If  his  definitions  must  be  the  rule  of 
law,  what  is  there  that  he  may  not  make  felony  or  not  feJony  at 
his  pleasure  ?  But  seeing  that  it  is  not  statute  law  that  he  says, 
it  must  be  verj^  perfect  reason  or  else  no  law  at  all ;  anil  to  me  it 
seems  so  far  from  reason,  as  I  think  it  ridiculous."  This  is  the 
attack  On  tlie  doctrine  that  there  can  be  no  larceny  of  growing 
crops  or  fruits  since  they  concern  the  realty. 

The  question  of  heresy  fills  much  space.  He  raises  the  question 
as  to  the  right  to  burn  heretics.  It  is  forbidden  by  statute  and 
could  not  have  been  a  custom  incorporated  in  the  common  law. 
Sir  Edward  Coke  is  therefore  again  punished  with  sufficient 
severity.  On  the  question  of  praemunire  he  ha8  no  pe^ice,  while 
Coke*8  statement  that  the  general  power  of  pardoning  resides  in 
Parliament  and  not  in  tlie  king  (except  in  the  case  of  high  treason, 
which  is  a  crime  against  the  king)  is  met  with  the  retort  that  all 
crime  is  an  offene*  agaiiiKt  the  king. 

The  Dialogue  turns  finally  to  the  "laws  of  meum  and  tnnm." 
Here  we  have  much  said  coneeniing  the  origin  and  growth  both 
of  prosperity  and  sovereignty  and  Parliament.  The  note  as  to 
the  origin  of  the  English  Parliament  is  of  value,  and  with  it  the 
Dialogue  of  the  Covimxrn  Laws  abruptly  ends. 

"The  law  is  the  public  conscience"^  is  the  note  that  rings 
through  the  Dialogue,  Hobbes  desired  to  make  the  civil  law 
nearer  to  the  natural  law — to  tlie  law  that  has  governed  the  wills 
of  men,  the  law  that  deals  with  the  inner  man.  We  know  what 
is  right,  but  cannot  do  the  things  that  we  woidd.  Hobbes  desired 
the  civil  law  to  carrj'  the  natural  law  into  action  and  to  become 
perfect  equity.  Hobbes  had  in  mind  a  perfect  conunonweallh 
and  dehberately  claimed  that  if  the  opinions  of  law  and  poUcy 
expressed  in  his  Human  Nature  and  De  Corpore  Politico  were 
held  by  men  the  kingdom  of  peace  would  be  at  hand  :  "  it  would 
be  an  incomparable  benefit  to  the  commonwealth,  that  every  one 
held  the  opinions  concerning  law  and  policy  here  dehvered."* 

'  LeviitUian,  I'art  111.,  20. 

^  Dodicatiou  to  William,  Karl  of  Nowcostlo. 
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All  perfect  laws,  he  held,  sprang  direot  frum  Crod.  "The  law 
of  nature,  which  is  also  the  moral  law,  is  tlio  law  of  the  Author 
of  Nature,  God  Almighty  ;  and  the  law  of  God  taught  by  our 
Saviour  Christ  is  the  moral  law," 

To  Hobbes  law  antl  policy  form  a  csonsistent  whole :  and  if 
considered  as  a  whole,  as  a  system  for  producing  a  stable  human 
Bociet}',  and  not  merely  in  its  religious  aspect,  it  would  not  seem 
80  vulnerable  as  it  apparently  seemed  to  the  Bramhalls  of  the 
eighteenth  century. 

Hobbos  as  a  Jurist* — It  is  impossible  to  deny  that  Thomas 
Hobbes  was  a  great  jurist  in  the  deepest  sense  of  that  term.  He 
was  not,  as  ho  sat  in  his  study  and  smoked  his  famous  pipe, 
merely  weaving  the  sand  of  words  and  ide^w.  Despite  his  jest 
that  if  he  read  as  much  as  other  men  he  would  be  as  ignorant  as 
they,  he  was  a  great  student  of  books  and  records.  His  know- 
ledge of  English  law  is  evidence  enough  of  that.  He  went  to  the 
realm  of  fact  and  practice  for  his  ideas.  He  worshipped  the 
common  law  because  it  was  a  fact  and  not  a  theory,  because  it 
represented  the  law  evolved  from  the  experience  during  long  ages 
of  the  relationship  of  man  to  man.  He  was  a  modern  thinker 
in  the  best  sense  :  he  worked  from  fact  to  theorj',  worked  perhaps 
imperfectly  enough,  but  raised  up  his  doctrine«  of  law  and  govern- 
ment upon  the  ancient  and  current  experiences  of  the  English 
nation.  It  is  in  this  fact  that  his  work  and  thought  are  likely  to 
outlive  in  philosophic  influence  the  work  and  thought  of  Locke 
and  Rousseau, — in  so  far  as  those  tlunkers  did  not  base  themselves 
on  the  far-reaching  speculations  f»f  Hobbes  himself.  The  influ- 
ence of  Hobbes  as  a  thinker,  indeed  as  a  prophet,  is  likely  to 
increase  ratherthan  diminish, for  ho  pre^iehed  a  doctrineof  govern- 
mental despotism  that  modem  nations  are  rapidly  realizing. 
Air.  Jethro  Brown  in  his  recent  book  on  The  Aitsiinian  Theory  of 
Law  says  that  "  it  may  be  noted,  however,  that  the  theory  of 
Hobln»«  Ends  expression  for  government  but  not  for  the  State, 
while  that  of  Rousseau  finds  an  expression  for  the  State  but  none 
that  is  adequate  for  the  government.  The  path  taken  by  Hobbes 
leads  on  to  governmental  despotism  ;  that  taken  by  Rousseau  to 
the  despotism  of  majorities.  While  Locke  may  be  said  to  have 
apprehended  the  existence  both  of  the  State  and  the  government, 
his  doctrine  surely  lends  itself  to  an  individualism  of  which  the 
final  outcome  must  be  anarchy."  Hobbes  may  not  have  chosen 
the  better  path,  but  he  certainly  chose  the  path  indicated  by  the 
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experience  of  his  own  day,  by  the  manner  in  which  the  laws  of 
England  developed,  and  by  the  conception  of  natural  law  which 
he  derived  from  media?val  juristB,  thinkers,  and  lawyers.  Ho 
chose  the  only  possible  niethud  that  would  in  a  measure  reconcile 
individualism  and  despotism.  The  despotism  of  majorities,  he 
knew  well  enough,  was  bound  to  deteriorate  into  that  "rule 
or  the  usurping  of  the  popular  or  rascall  and  viler  sort  "  called 
the  ArffjMKpariav  aTTavrayp  "  because  they  be  moo  in  number,"  of 
which  Sir  Thomas  Smith  writes  in  liis  De  Repithlica  Ayiglo^vm} 
He  looked  forward  instead  toasystem  of  governniental  de82.)at  ism, 
and  who  shall  say  that  we  have  not  attained  to  his  grim  ideal  ? 
It  is  true  that  those  who  *'  be  moe  in  number  "  make  and  unmake 
governments,  and  in  some  appreciable  measure  modify'  this  or 
that  political  outlook,  this  grievance  or  some  other,  the  tax  or 
rate  of  last  year  or  the  year  before.  But  the  great  governmental 
machine  grinds  on  independent  of  majorities  and  of  the  political 
sky.  Hobbes  knew  this  as  well  as  we  do.  Ho  knew  that  Crom- 
well, successful  iji  all  else,  failed  hopelessly  when  he  touched  the 
governmental  machine.  The  history  of  national  finance  in  the 
later  years  of  the  Commonwealth  shows  that  it  is  one  thing  to 
substitute  one  ruler  for  another,  and  quite  another  thing  to  inter- 
fere with  the  machinery  of  government.  Hobbes  was  far  too 
acute  an  observer  not  to  realize  that  the  end  of  government  is 
social  equilihrium,  and  that  social  equilibrium  is  imjiossiblo 
imdor  the  fluctuating  despotism  of  majoritici*  or  the  unordered 
despotism  of  the  individual. 

Tlie  fact  that  perhaps  most  strikes  the  imagination  of  the  la\vycr 
in  r-egarding  the  social  philosophy  put  forward  hy  Thomas  Hobbes 
is  the  remarkable  fashion  in  which  he  gathered  and  dealt  with 
his  legal  material.  No  source  was  t<X)  obscm-e,  no  legal  record  too 
dusty  for  him  to  use.  From  the  dryasdust  sources  of  mediajval 
philosophy»  from  the  scattered  mines  of  the  common  law  he 
drew  material  that  enabled  him  to  restate  aa  part  of  an  ordered 
theory  of  government  the  law  of  nature,  and  the  application  of 
that  law  to  the  community  (then  in  a  state  of  flux)  amidst  which 
he  lived.  He  wai^  a  jurist  of  the  prufoundeHt  type,  for  ho  formu- 
lated laws  relating  to  society  that  have  had  an  abiding  effect 
on  society  throughout  Europe  ever  since  his  time.  His  laws  and 
conceptions  were  not  those  vivid  imaginations  of  pure  thought 
that  charm  the  philosophic  mind,  and  leave  the  world  where  they 

'  Lib.  i.,  cap.  iii. 
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found  it.  They  were  conceptioiiB  founded  upon  the  closest 
observation  of  the  nature  of  the  society  amid  which  he  dwelt, 
and  of  the  evolution  of  a  practical  legal  system  through  long  ages 
in  that  society.  He  approached  the  problem  of  social  govern- 
ment in  the  same  scientific  spirit  as  that  in  which  Newton  ap- 
proached the  problem  of  the  laws  governing  the  material  universe, 
and  it  is  probable  that  his  influence  on  human  thought  in  the 
region  of  sociology  has  not  been  less  than  the  influence  of  Newton 
in  the  realm  of  applied  science.  In  a  very  real  sense  Rousseau, 
Bentham,  and  Austin  are  descendants  of  Hobbes,  while  his 
methods  are  still  the  methods  of  those  who  are  dealing  with  his 
problems  to-day.  Nor  has  his  influence  been  evanescent  in  the 
obscure  region  of  the  philosophy  of  law.  Kant  directly  or  in- 
directly owes  to  him  a  debt  not  less  great  than  the  debt  that  he 
owes  in  another  realm  of  thought  to  David  Hume. 
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RtCHABD  ZoüCHE,  bofn  at  Ansty,  Wiltshire,  in  1590,  was  the  soi» 
of  Francis  Zouuho,  lord  of  the  manor  of  Ansty.  In  1009  he 
became  a  Fellow  of  New  College,  Oxford,  in  1617  was  admitted 
an  advocate  of  Doctors'  Commons,  in  1619  proceeded  to  the 
degree  of  D.C.L.,  and  in  the  following  year  succeeded  John 
Budden,  the  succeßsor  of  Alboriciis  GentUis,  as  Regius  Professor 
of  Civil  Law  at  Oxford.  fk)on  afterwards  he  married,  and  resigned 
his  fellowship.  In  1623  he  entered  liimaelf  as  afellow-comruouer 
at  Wadham  College,  and  two  years  later  was  appointed  Principal 
of  St.  Alhau  Hall.  He  wa«  twice  elected  a  member  fjf  ParUament 
for  Hythe  (1621  and  1624).  and  in  1632  became  Chancellor  of  the 
Diooese  of  Oxford. 

From  that  date  his  activities  were  shared  between  legal  practice 
in  London  and  academic  engagements  at  liis  University,  where  he 
also  took  a  prominent  part  in  the  codification  of  its  statutes 
(1629-1633).  Finally,  in  1641,  he  was  appointed  to  a  jiulge«hip  of 
the  High  Court  of  Admiralty. 

At  the  time  of  the  Civil  War  his  s^Tupatlues  were  with  the 
Royalists,  and  after  some  opposition  he  wa^s  obliged  to  submit  to 
the  [parliamentary  visitors,  who  sought  to  eSeet  a  reformation  of 
the  University.  Zouche  was  removed  from  his  judgeship  when 
Cromwell  came  to  power,  though  he  was  a  little  later  app^iinted 
one  of  the  judges  to  decide  the  famous  case  of  Don  Pantaleon  Sa. 
The  remainder  of  his  life  was  sjwnt  mostly  at  Oxford,  and  during 
this  time  he  does  not  appear  to  have  gained  the  favour  of  either 
of  the  political  jMirtiea.  On  the  accession  of  Charles  IL  ho  was 
restored  to  the  judgeship  of  the  Court  of  Admiralty,  but  died  about 
a  month  later. 

His  contemporaries  undoubtedly  appreciated  his  exoellent 
qualities  as  a  man,  his  high  distinction  as  a  scholar,  and  his 
learning  and  authority  as  a  writer.  Of  his  EletneiUa  Juri^- 
prudenluB,  Bishop  8andersi>n  said  that ''  no  man  could  read  it  too 
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often  or  commend  it  too  much."  Anthony  Wood^  givee  a 
delightful  portrait  of  him  :  "  He  was  an  exact  artist,  a  subtile 
logician,  expert  historian  ;  and  for  the  knowledge  in.  and  practice 
of.  tlio  civil  law,  the  chief  jxjrson  of  his  time,  as  his  works,  nuieh 
estoemed  bej'ond  the  seas  (where  several  of  them  are  reprinted), 
partly  testify.  ...  As  his  birth  was  noble,  so  was  his  Ijohaviour 
and  discourse ;  and  as  personable  and  handsome,  so  naturally 
Bweet,  pleasant  and  affable.  The  tnith  is,  there  was  nothing 
wanting  but  a  forward  spirit  for  his  advancement,  but  the  inter- 
ruption of  the  times,  which  silenced  his  profession,  would  have 
given  a  atop  to  his  rise  had  he  beeji  of  another  disposition." 

The  Writings  of  Zouohe.— The  books  Zouche  published 
indicate  a  remarkable  versatility  in  range  of  subjects,  as  well  as  a 
considerable  volume  of  work.  Like  his  countrymen  Seklen  and 
Bacon,  to  name  no  others,  he  was  in  some  respects  a  product  of 
the  Renaissance,  an  age  in  which  writers  and  thinkers  were  loth 
to  limit  their  activity  to  work  of  specialization,  but  whose  thirst 
for  knowledge  le<l  them  to  wider  fiekls,  and  to  seemingly  recondite 
or  strange  subjects.  The  publications  of  Zouche  comprise  a 
poem,  a  play,  a  book  of  miscellaneous  maxims,  handbooks  for 
university  disputations,  and  works  of  a  more  polemical  nature  ;^ 
but  his  most  important  production  is  a  systematic  survey  of  the 
whole  field  of  jurisprudence,  followed  by  a  more  detaile<l  examina- 
tion of  its  various  branches.  Thus  the  basis  of  his  writings  on 
law  is  the  Elementa  JurispruderUicef  largely  founded  on  Roman 
Law  both  in  method  and  subject-matter.  He  introduces  the 
twofold  division  of  Rights  {Jus)  and  Remedies  [Jiidicimn),  and 
adopts  this  metliod  systematically  and  logically — if  somewhat 
automatically — in  his  subsequent  exjKwition  of  the  various 
departments  of  law,  dealt  with  in  a  regular  series  of  treatises 
(descrijdictfie^) — "feudal,"  'sacred,"  '*  maritime,"  *'miHtary." 
and  "fecial  "  law.  Of  all  these  dissertations,  those  dealing  with 
questions  of  international  law  are  the  most  important — indeed, 
hi»  standing  as  an  eminent  jurist  is  mainly  tlue  to  them  :  Juris 
ei  pidicii  fecialis  sive  juris  inier  getiles  et  qucestioninn  de  eodem 
exjiiaiiio  (Oxford,  1650).  being  a  concise  outline  of  a  large  body 
of  international  law,  and  Solutio  qticestionis  teeter  is  et  novce,  siiv  de 
legati  ddinqxterUis  fudice  compeleiüe  disscrtaiio^  (Oxford.   1657), 

^  AtheiUB  Oxonietues, 

>  For  a  oomploto  list  of  hia  works  boo  Professor  Holland's  articlo  on  Zouctu» 
in  the  Dictionary  of  Natimujl  Riittp-apbu. 

^  Tlioflo  two  works  will  Iioiicoforth  bo 
jure  inter  gtntes  and  Sniutio  qutrstionis. 
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which  is  a  fuller  treatment  of  one  of  the  special  matters  of  the 
preceding  work,  viz.  the  position  of  ambassadors  in  the  law  of 
nations.  The  present  essay  is  concerned  almost  exclusively  with 
Zouche  aa  an  international  jurist. 

To  obtain  a  juster  and  more  accurate  appreciation  of  Zouche's 
IKwition  it  will  be  well  to  consider  briefly  (he  wr)rk  of  bis  English 
predece8sr>rs  in  the  field  of  internati*>nal  law,  an<l  the  nature  of 
int-tTstatal  relationHhij)«  at  the  time  he  \\T<»te. 

Belation  of  Zouche  to  bis  English  Predecessors. — ^The  early 
development  of  int<irnational  law  was  a  laborious  process,  the 
main  counteracting  agencies  to  its  quicker  advancement  being  the 
practices  of  feudalism  and  the  dominating  influence  of  the 
Church.  Towards  the  dost»  of  the  fifteenth  century,  and  in  the 
early  part  of  the  sixtxM>nth,  we  see  the  rise  of  greAt  States,  and, 
generally,  uxotq  distinct  lines  of  demarcation  between  them. 
The  Pope  8  political  power  was  largely  overthrovTi ;  onri  the 
internal  organization  and  external  relationships  of  States  are  to 
some  extent  systomatized  under  the  guidance  of  tlic  principles 
of  sovereignty  and  autonomy.  Thus  the  practices  of  war  became 
somewhat  regular izetl,  and  with  the  establishment  and  mainten- 
ance of  standing  armies  a  body  of  rules  relating  to  military 
discipline  grew  up  ;  further,  thniugh  the  increased  interstatal 
communication  many  asages  concerning  ambassadors  and  envoys 
came  to  have  legal  force.  At  the  head  of  this  movement  are  to 
be  found  Spain,  France,  and  England.  In  Spain,  Alfonso  IX. 
drew  up  the  Siete  Parlidas,  a  manual  of  military  laws,  to  which 
Zouche  occasionally  refers ;  in  Italy,  various  treatises  are  pro- 
duced— e.g.,  by  Gratian  (the  Decrctvm),  Thomas  Aquinas,  Bar- 
tolus,  Baldus,  and  others  ;  in  France  we  find  already,  at  the  end 
of  the  fourteenth  oentur^',  UArhre  des  BataiUcs  of  Honors  Bonet ; 
in  Gerniany  early  attempts  at  sindlar  disquLsitions  are  made  by 
Gabriel  Biel  in  his  CoUeciarium} 

]n  England  the  unification  of  the  country  began  with  the 
Norman  Conquest  ;  some  two  centuries  later  the  principle  of 
Parliamentary  representation  was  firmly  established ;  adminis- 
tration of  justice  was  organized  ;  to  Henry  VII.  is  due  the 
irmovation  of  permanent  embassit^s  ;  under  Henry  VHI.  foreign 
politics  occupied  much  attention,  canon  and  Roman  law  were 
the  predominant  systems.    Before  this.  Oxford  had  had  a  school 

*  Cf.  E.  Nys.  NoU«  paar  ttrvir  a  VUi^ioirt  lUUraire  ei  dftffmntüfue  rfw  Droit 
Ifttcmntionni  m  Angfetcrre  (Bnixolloa,  1888). 
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of  law ;  and  with  the  decline  of  canon  law  at  the  Reformation» 
Hejiry  Vni.  founded  chairs  of  Roman  law  both  at  Oxford  and 
Cambridge ;  and  at  the  time  of  Elizabeth  tlio  institution  of 
Doctors'  Commons  was  often  consulted  in  rrgai'd  to  iiiternational 
afifairs.  Already  in  the  fifteenth  century  in  England  wrilerß 
iissued  iniptnlant  original  nioiiograplis,  or  adaptaliifus  and  trans- 
lations. Nicholas  Upton*  followed  Bartolus^  in  his  discussions  on 
knighthood,  and  on  matters  of  war  refers  to  Grratian  and  Joluuines 
de  Legnano  f  he  deals  with  duels  and  reprisals,  on  which  latter 
question  he  cites  the  authority  of  Bartohis,  Guy  de  Baiso,  Baldus, 
and  others  ;  and  finally  as  to  prisoners  adopts  the  severe  mejisurcs 
in  the  doctrine  of  Baldus.  In  1475  a])i)eared  anonymously  The 
Boke  of  Noblesse,  which  inquires  *' whether  for  to  make  werre 
uppon  christen  bloode  is  lawfulle/'  and  follows  the  authority  of 
Honorö  Bonet's  work  UArhre  des  BatniUes,  which  was  afterwards 
translated  by  Sir  Gilbert  Hay.  Bonet  held  that  war  is  primarily 
a  relation  between  State  and  State.  In  the  next  century  we  get 
the  great  work  of  .Ubericus  CTontilis.'*  A  new  phase  of  literary 
activity  was  manifested  in  the  dissertations  contained  in  the 
general  memoirs  of  Government  officers,  and  emb(jdi4(l  as  answers 
to  particular  quest  ions  proj>ost.*d  to  them  in  theiroffiei«al  capacity — 
e.g.,  Valentine  Dale's  answer  as  to  wars  which  have  coüuuenced 
illegally  and  without  sufficient  cause  ;^  again,  his  opinion  of  a  book 
in  which  Don  Antonio  defended  his  claim  to  the  Portuguese 
throne  ;  and  other  matters  relating  to  piracy.  The  case  of  Leslie, 
Bishop  of  Ross,  was  referred  to  David  Lewis,  Valentine  Dale, 
WiUiam  Drury,  William  Aubrey,  and  Henrj''  Jones,  who  were  all 
advocates  of  Doctors'  Commons  ;  and  in  the  case  of  Mary  Stuart, 
Dale  was  consulted,  and  drew  up  a  written  opinion.®  There  were 
besides,  before  Zouche,  a  large  number  of  English  writers  who 
contributed  fuller  treatises  on  special  subjects — e.g.  Matthew 
Sutdiffe.  William  Fulbecke,  William  Welwood,  John  Seiden, 
Richard  Bernard,  and  Sir  John  Boroughs,  who  will  be  referred  to 
below  in  connection  with  the  different  divisions  of  Zouche's  work. 
Zouche  has  been  claimed  by  some  writers  to  be  the  second 
founder  of  the  law  of  nations,  mainly,  it  may  be,  by  virtue  of  his 

*  Dt  studio  militari  libri  quatuor*  ^  De  insiffnis  tt  armia. 
8  De  bfüo,  df  reprewiii9,  et  de  dutUo. 

*  De  legaiionihiut  lihri  tres  (Ijondon,  158/5) ;  De  jure  heUi  (London,  1588-89). 
"  Cftlendar  of  State  Papers  :    Domestic  Series  of  the  Rei^  vf  ElizfOnih, 

1.581 -15fM>. 

"  CJ.  Strype,  Annals  of  the  Reformation,  iii.,  pt.  i.,  p.  o30  ;  pt.  ii,  p.  308, 
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great  terminological  innovation — jus  inter  genies — ^to  replace  the 
older,  more  ambiguous,  though  universally  employed  expreesion, 
jiis  geiUium.  Hence  he  is  often  referred  to  in  writings  on  inter- 
national law  in  connection  with  his  new  formula,  which  seemingly 
indicates  a  new  point  of  departure,  and  a  new,  a  more  modern 
conception  of  fundamental  doctrine.  But  of  his  views  in  general 
little  has  been  said  by  writers.  By  adopting  the  positive  method 
he  at  once  shows  himself  to  be  in  affinity  with  the  English  school. 
He  is  largely  concerned  with  the  citation  of  example*'  and  pre- 
cedents ;*  he  does  not  undertake  a  scientific  development  of 
doctrine.  Perhaps,  having  regard  to  the  nature  of  the  lime  in 
which  he  hved,  the  unsettled  affairs,  the  contentious  international 
politics^  and  more  or  lees  precarious  interstatal  relationtihips,  he 
was  too  wise  to  develop  doctrine»  to  rush  to  abstract  generahza- 
tions.  and  to  theorize  in  a  priori  principles  which  could  not  be 
made  to  fit  the  actual  conditions,  especially  eo  in  a  strikingly 
transitional  epoch.  The  English  school  is  eminently  practical ; 
it  considers  policy  and  ntles  of  law  in  relation  to  the  particular 
environment  and  to  the  demands  of  necessity.  Tlius,  SeJden's 
Mare  clamum,  a  reply  to  Grotiiis*  Mare  liberum,  and  his  De  jure 
nahirali,  adopt  the  positive  method  almost  entirely.  Selden's 
mclhod  is  characterized  by  M.  Scelle  as  an  ''  aboutissement  brutal 
de  la  doctrine  positive."*  The  same  positive  tendency  is  likewise 
manifested  in  the  great  philosophical  writers,  Bacon,  Locke,  and 
Hobbee,  though  in  other  respects  there  are  profound  differences 
between  them.  There  had  for  some  time  been  at  Oxford  an 
influential  juristic  school ;  apart  from  foreigners,  like  Gentilia, 
who  from  time  to  time  taught  there,  there  was  a  considerable 
group  of  writers,  of  whom  may  be  mentioned  Valentdne  Dale,  Bir 
Julius  Ccesar,  William  Fulbecke,  WiUiam  Welwood  ;  and  after 
these  came  Zouche,  to  sum  up,  as  it  were,  the  whole  school.  A 
more  or  less  similar  spirit  pervaded  the  work  of  all  of  them  ;  ail 
emphasized  the  importance  of  usages  and  practioes,  of  treaties, 
conventions,  and  of  the  diverse  phenomena  consequent  on  political 
development.  In  the  more  theoretical  portion  of  their  work, 
whenever  they  attempted  such  treatment,  the  Roman  law  wa« 
called  in  to  provide  authority  and  furnish  analogies  ;  but  recent 
events  were  at  no  time  disregarded. 

^  **  On  roronnftit  h  cc  aigno  Tun  de«  ropr6»ntantB  do  la  doctrino  posi- 
tivo,"  Fondatfvrs  rfw  droii  intematiunai  (I'aris,  11K)4) ;  article  oii  Zouche 
by  a.  8collo,  p.  ;}25. 

»  Ibid ,  p.  320. 
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Zoucho  and  tho  Boman  Law» — llie  Koiaau  law  Lii6  ever 
been  an  invaluable  aid  in  the  development  of  international  juris- 
prudence, not  to  mention  the  uiujiieipuJ  law  of  modern  States, 
indei'd,  it  is  in  many  respects  the  very  foundation  of  tho  law  of 
nations.  There  are  very  few  writers  and  lawyers  who  have  not 
been  profoundly  influcnaHl  by  it.^  The  Church  had  promoted 
the  study  and  application  uf  the  Justinian  jurisprudence.  It  wa« 
ranked  with  the  canon  law  by  the  Popes  and  the  pontifical  Courts. 
In  Italy  the  study  of  Roman  law  hotl  long  been  maintained  ;  tho 
Bchool  of  Bologna  and  the  Glossators  (llU0-12a»)  had  Em'oix-au 
fame ;  and  there  was  further  a  great  revival  during  tho  Itiüiaii 
Renaissance,  which  soon  extended  to  other  countries.  In  Franco 
rules  of  Roman  law  had  predominated  over  Germauic  laws  and 
customa,  and  early  in  thu  twelfth  century  the  Justinian  Code  was 
there  translated.  The  manual  of  Alfonso  IX.  of  Spain — the 
iSitte  Pallidas — was  to  a  huge  extent  founded  on  the  Roman  law. 
Gorman  students  attended  the  schools  of  Italy  as  early  as  the 
twelfth  and  thirteenth  centuries,  and  in  the  sixteenth  century 
there  were  many  famous  foreign  teachers  in  Germany.  In 
Holland  a  school  of  jurists  arose  with  the  foundation  of  the 
university  of  Leyden  in  1575 ;  and  in  the  following  c^i-otury 
Üüurished  men  like  Grotiua,  V^uinius,  MuLer,  and  Van  Leuwen. 
As  for  England,  Seiden  states  that  the  Justinian  law  was  intro- 
duet^d  from  Bulogna  in  the  twelfth  cx^ntury.  From  tho  arrival  of 
Vacarius,  invited  by  ilrchbishop  Theobald  in  the  reign  of  St^^pheu 
to  teaeh  Roman  law  at  Oxford,  down  to  the  death  of  Edward  I., 
tho  civil  law  oxeited  much  influence  in  England.  Bracton's  dh-ect 
indebtedness  to  it  is  as  great  as  his  esteem  of  it.'**  In  Elota  a  goud 
deal  of  the  substance  of  tho  Institutes  is  adopted.  Similarly, 
Coke  8  recognilion  uf  Bracton  at  the  same  time  impUts  an  iU'uept- 
ance  of  the  Itoman  law.  Various  causes  operated  to  extend  the 
apphcation  of  this  foreign  law,  such  as  the  inlluenoe  of  tho 
universities,  notably  tho  Oxford  school  of  civil  law  ;  tho  recog- 
nition of  Ruman  law  in  ecclesiastical  Courts  ;  the  growth  of  com- 
mercial intercourse  and  aecj^uisition  of  property,  through  which 
the  defects  and  omissions  in  the  common  law  had  to  be  remedied  ; 
and  iuialiy  the  üitrlnsic  nature  of  tho  Justinian  legislation  itself, 

^  CJ.  tho  obäonatiuud  of  Bodiii :  Dt  la  liipuiAique  (l*ahs,  1577),  1.  v., 
c.  vi. ;  LoibuiU,  t>j>era,  t.  iv.,  p.  '2Ö4  ;  Sir  Kulwit  Wisoiuaii,  The  Law  uj Laws, 
or  ExerlitHcy  of  ihe  Civii  Law  above  ail  other  Human  Lawa  WftalMKitr  (Luadou, 

1680),  p.  no. 

^  Cf,  C\  Oüterbock:  ilcnricaa  de.  Bracton  urn/  *cirt  Verhaltnias  zum 
Itiomiochcn  Uechte  (Borlm,  1S02);  inuuiiated  by  B.  Coxo  (Phihuiulphm,  ISÜO;. 
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the    comprehensivcncöB    of    its    Bubjecfc-inatter,    the    universal 
applicability  of  its  principles  and  generalisation. 

The  intiuencc  of  the  Roman  law  on  Zouche  is  manlfeeted 
throughout  liis  work.  His  standpoint,  his  divisions,  his  cla*«ificar 
tions,  his  conceptions,  are  greatly  affected  thereby.  Thus  ho 
divides  the  law  of  peace  and  of  war  each  into  four  cat<^oriefi — 
status,  dominUim,  debäurn^  delictum.  The  Justinian  rights  and 
obligations  of  citizens  are  transferred  t<j  the  case  of  States,  and 
immediate  ajiplieation  and  inferenceof  principles  are  made  just  as 
thougli  the  conditions  were  alike  in  the  two  cases.  Zouche  was  not, 
of  course,  alone  in  such  somewhat  undiscriminating  imitation  ;  hiF 
masters  Gentihs  and  Grotius  liad  done  the  same.  Thus,  in  the 
Mare  liberum,  Grotius  speaks  of  persons  and  gocnls,  contracts  and 
actions,  possession  and  transference  of  property,  as  though  he 
were  deohng  with  a  house  or  a  horse.*  But  in  Zouche  a  certain 
self-emancipation  from  the  tradition  is  manifested,  inasmuch  as 
he  givt«  many  recent  or  contemporary  examples  of  practice — 
and  this  Grotius  does  not  do. 

Belation  to  His  Ago.— Bynkershoek  has  often  been  greatly 
praised  for  his  use  of  more  modern  instances  ;  but  Zouche  adopted 
this  practice  long  before  ;  indeed,  the  subsequent  growth  of  inter- 
natioiiai  Jaw  is  greatly  intiebttd  to  his  bold  innovation — ^i  feature 
which  cannot  be  too  much  emphasized.  It  is  true  that  this 
practice  is  already  found  in  GentiJis  ;  but  Zouche  wa*  the  first  to 
adopt  it  systematically  anil  persistently  in  the  entire  range  of  his 
work.  Henceforth  the  law  of  nations  acquires  a  vitaUty  and 
elasticity  which  are  absent  in  the  earliej'  scholastic  methods  with 
their  undiscriminated  accumulatioiih  of  leandng.  Zouche,  how- 
over,  unhke  B^Tikershoek,  failed  to  draw  definite  inferences  from 
his  modem  examples.  He  analyws  them,  states  the  insue  cle^irly, 
gives  arguments  for  and  against  (much  in  the  same  way  as  dis- 
putations were  conducted  in  his  univorHity),  but  usually  avoids 
givhig  his  own  opinion  in  favour  of  the  one  eide  or  the  other,  or 
suggesting  any  other  course.  It  cannot  be  said  that  tliis  attitude 
was  due  to  judicial  incapacity  ;  it  was  rather  due  to  his  aversion 
to  dogmatic  finality  in  view  of  the  stirring  flux  of  events  in  Europe 
at  tlie  time  he  wrote,  his  recognition  of  tlie  then  transitory 


1  Non-adayH,  a  siiuUiu-l^  faLso  analogy  is  «ometimes  made  by  writan 
(«eduood  by  oorUkin  HUjxirticifwl  Ukenes»06  and  ijidi0orout  to  fuudamontal 
aiffQreDcw})in  considering  tho  uvulutiou  ctf  aälulu  ura  iiatiuii  ui  thotuvme  way 
afl  tboy  would  coiiHidor  tho  or^aaic  duvulupiiKint  of  au  iudividual,  and  tbio 
oconuiuic  and  iiituUodual  orguuisutioii  of  lim  lifo. 
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character  of  international  relationsbips,  the  reconstruction  of 
national  polity,  and  tho  inevitable  transformation  of  rules  of 
practice  pertaining  thereto. 

The  Thirty  Years'  War,  beginning  a.s  a  strife  of  Bohemian  rebels 
against  Ferdinand  the  Haptiburger,  grew  into  the  great  conflict 
bt'tween  Koinan  CathohciBm  and  I*roU\stantiHm,  bc^lwwn  im- 
perialism and  territorial  sovereignty.  In  the  sphere  of  inter- 
national law  the  conaequenoes  wore  far-re^iching.  From  the 
fifk^inth  ct»ntury  to  the  middle  of  the  sevent-eenth,  the  worst 
features  of  a  Machiavellian  diplomacy  prevailed,  and  almost 
shattered  the  very  foimdations  of  international  law.  The 
interests  of  monarehs  were  then  by  no  means  identified  with  tlioso 
of  their  coimtries  ;  treaties  were  violated  or  modified  at  the 
pleasure  and  for  the  convenience  of  the  signatory  States.  But 
with  t!ie  decline  of  feudalism  in  the  sixteenth  century,  the  gradual 
overthi\>wing  of  spiritual  authority,  the  urn'Oejition  of  States, 
their  assertion  of  autonomy,  the  increasing  body  of  writings  by 
jurists  and  publicists,  the  wliy  was  prepared  for  the  establishment 
of  the  principles  of  the  Peace  of  Westphaha.  which  procured  an 
international  system  of  independent  States,  with  an  exclusive 
territorial  jurisdiction  for  each,  and  by  a  recognition  of  the 
principk?  of  equiUbrium  of  the  greater  States  laid  the  very  basis 
of  modern  international  law.  During  and  after  the  Thirty  Years' 
War  oertain  Powers  had  bixn»  quieldy  ileveloping  tlieir  maritime 
resources,  which  were  further  promoted  by  colonial  expansion. 
Questiims  of  neutrality  and  of  the  freetloni  of  the  seas  wore 
raised  ;  the  exact  status  of  ambassadors  and  envoys  was  ex- 
amined ;  matters  of  military  discipline  and  of  naval  warfare  were 
disciussc^  ;  and  generally  the  eminently  practical  and  universally 
utilitarian  character  of  international  law  was  grasped  onoe  for  all. 
The  affinity  of  Zoucho  to  this  movement  will  be  seen  when  we 
consider  more  closely  the  various  dopartniente  of  his  work ;  and 
in  thi«  connection  it  will  be  well  to  note  that  the  Peace  of  West- 
phalia was  signed  in  1648,  and  that  in  1050  appeared  the  first 
edition  of  his  principal  work,  the  De  jure  inter  gentes. 

Zouche's  Method  and  General  Treatment. — Just  as  all  his 
works  adopt  one  method  of  exjxjsition  and  arrangement,  so  tho 
whole  of  his  system  is  based  on  one  central  principle,  one  originat- 
ing factor — the  rationale  of  human  relationship,  the  ratio  com- 
mwuionis  humance}    This   is   the   root   idea  of  his   Ektii&iUa 

>  S«o  preface  to  Z>e  jurt  inUr  gentes 
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JurU'prvdeiUivB^  and  his  suböequent  writingB  are  further  devdop- 
Diente  and  extended  appHcationB  of  thib.  First  he  deals  with  the 
general  principlea  of  law  {jjuris  et  judicii  prindpia  generalia) 
appertaining  to  the  comiMirdo  in  gciiere,  then  with  the  relation- 
ships between  private  persons  (communio  qucB  inter  persvtiias 
privcUas  iiüercedit),  between  tlic  Bovereiga  and  his  subjects 
(communio  qa<£  privaiits  cam  principibus  intercedit) ;  alter  theue 
he  devotee  treatises  to  commujiiayies  speciales — e,g.  sacra,^  mÜir 
iaris,'^  mwüima,^  fevdalis  ;**  and  finally  he  takes  up  in  his  most 
considerable  work^  the  relationships  subsisting  betwe<.*n  nation.s, 
eorum  qua  ad  communionem,  quvs  inter  diversos  principe^  aul 
•papidos  iiUerceditj  co-tiducurU.  In  all  these  dissertations  he  con- 
sidcfH  first  the  Jiw  (rights),  the  propositions  of  law  geiu^ally 
accepted,  quce  aunt  minus  d^tbHali  juris,  then  the  Judiciuin 
(remedies),  comprising  questions  which  give  rise  to  controversy, 
ea  qucB  viderUur  juris  conlroversif^  In  conformity  with  this  plan, 
he  takes  up,  in  his  work  on  the  law  of  nations,  Erst  the  Jus, 
untUr  the  twofold  aspects  of  jxau*  and  war.  After  a prchminary 
ctxisiiieration  of  the  ilefüütion  aitd  priitcipal  source^  he  sub- 
divides questions  of  peace  into  those  relating  to  (1)  stcUus,  reiatiou 
ofsovereignandsubjeots.  relative  position  of  states  ;(2)dominium, 
possession  and  how  acquired  ;  (3)  debiium,  envoys,  ambassadors, 
treaties,  alliances  ;  (4)  dclicium ;  and,  again,  having  examined  tJie 
kinds  of  war  and  whether  declaration  is  necessary*,  he  classifies 
questions  of  war  likewise  under  (I)  aialus^  kimis  of  military-  power, 
kinds  of  enemies ;  (2)  domimum^  capture,  postliminium  ;  (3)  debir 
turn,  mihtary  conventions,  access,  truce,  tre^aty  of  peace,  hostages  ; 
(4)  delictum,  breaking  mihtary  conventions,  irregularities  in 
warfare,  etc.  Then  comes  the  second  portion  of  the  book,  the 
Judicium.  After  touching  on  the  settlement  of  disputes,  and  on 
questions  of  jurisdiction,  he  again  deals  first  with  peace  :  {i)  status, 
sovereignty,  relation  of  sovereign  to  subjects,  not  ionaHty ; 
(2)  dominium,  theory  of  octiipatiun,  territorial  seas  ;  (3)  detntum, 
precedenue  of  princes,  ambassadors,  promises  of  a  sovereign, 
whether  a  successor  is  bound  by  previous  treaties  ;  (4)  delictum, 
whether  an  ollenoe  against  a  subject  is  an  otfence  against  his 
sovereign,  extradition,  intervention,  requisition  of  foreign  vessels, 
violation  of  treMic«.    Lastly  comes  wai',  with  introductory  oon- 


*  Deacriptio  juris  et  judicii  aocri. 
3  ]j€6cripiioj<Ariiieiiüd%ciiinaritimi. 

'  Dtscriptio juris tijudiciiinUrgentcs. 


^  Descriptio  juris  et  judicii  müitaris, 
*  Descriptio  juris  tt  judicii  Jcudalis^ 
^  ÖOO  prufuoü  to  Dk  fure  inter  ycntes. 
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sideration  as  to  its  legitimacy,  who  may  undertake  it,  urgency  of 
pacific  settlement  ;  then,  as  before  :  {!)  stcUus,  who  may  be  con- 
sidered an  enemy,  domicile ;  (2)  dominium,  how  property  is 
acquired,  maritime  captures,  neutral  good»  on  enemy  veeseJs, 
contraband,  right  of  visit ;  (3)  dehiinm,  single  combats,  prisoners, 
ransoms,  piirnuing  the  enemy  on  neutral  territory,  when  an 
ambassador  may  be  arrested,  conditions  of  capitulation  by 
generals,  treaty  of  peace  made  by  thorn,  treaty  made  in 
captivity,  hostagee,  truce,  safe-conduct ;  (4)  delictum^  whether 
declaration  is  necessary,  hostages,  whether  lex  talionis  is 
Justifiable,  offensive  practices  in  war  as  to  prisoners,  women, 
sacred  places. 

The  various  matters  under  Ju3  he  considers  more  or  less 
categorically,  those  under  Judiciujn  he  puts  in  the  form  of 
questions.  He  offers  no  explicit  solutions  to  these,  claiming  only 
to  set  side  by  side  diverse  opinions  and  many  {examples  of  fact 
and  precedent,  from  which  he  hopes  the  reatlcr  will  be  able,  by  a 
proce«s  of  inductive  or  Socratic  reasoning,  to  form  his  own 
conclusions.^  His  citation  of  authorities  is  extensive  and  syste- 
matic, and  in  every  case  he  gives  the  exact  reference.  Above  all 
pubUoists  and  jurists,  "  auctores  historico  jure  periti,"  his  guides 
are  Gentilis  and  Grotius  ;  but  apart  from  ancient  writers  and  tbe 
Digest,  ho  frequently  refers  to  Bodin,  Conrodus  Brimus,  Ptis- 
ehalius,  Besoldus,  Ayala,  BartoluB,  Hotman,  Camden,  Seiden, 
Welwood,  and  many  others,  and  mentions  also  the  laws  of  Rhodes, 
the  Sieie  ParUdaa  of  Alfonso  IX..  and  the  Consolato  del  Marc. 
He  is  not,  however,  a  servile  follower  of  Grotius :  in  the  first  place, 
as  has  been  already  pointed  out,  he  deals  with  ix*ac<i  Ix^fore 
war,  emphasizing  the  prior  interests  of  peace  ;  and.  secondly, 
h©  attaches  greut  importance  to  contemporary  facts  and 
events. 

Definition  and  Source  of  International  Law. — He  defines 
international  law  as  that  which  controls  the  relationships  between 
heads  of  States  or  sovereign  peoples,  either  in  peace  or  in  war. 
Tlie  adoption  of  this  law  is  due  to  the  force  of  custom 
operating  in  conformity  with  reason,  and  it  is  in  accordance 
\vith  its  principles  and  behests  that  nations  arc  distinguishetl, 
kingdoms    founded,    commerce    established,    and    war    intro- 

^  As  ho  says  in  hts  preface,  loc,  cit,  "  A  statuendo  quicquam  pro  sua 
floalontia  abstinuit,  Consulting  Acadomiip  Socratic»  in«titiil.'\in  iinitari  ratua, 
qiiiT'  noHt  cfiiiKiV«  ni  rat  intuit  ii.lliifivs  ot  quid  in  iniaquaquo  parto  dici  iKjsait 
oxpuBituni,  auduiitiuiu  Judiuiuui  iatogrum  atquu  liborum  roliquit.*' 
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duced.*  This  definition  and  the  fundamental  notions  underlying 
it  confitituto  an  advance  of  the  greatest  importance.  He  con- 
tracts with  it  the  Roman  conception  of  the  jvs  gcniium,  and  the 
deiinition  of  Gains,*  Tracing  the  source*,  he  brietly  refers  to  the 
Roman  fecial  law  as  having  been  based  on  the  jus  naturale^  then 
odfls  to  thifi  t  wo  other  sources — the  law  arising  from  customs,  and 
that  arising  from  constmt,  as  evidenced  in  treaties,  pacts,  alliances» 
leagues,  w)nvention8,  etc.' 

In  his  Solittio  qmzstionis,  the  later  work  on  the  legal  position  of 
the  amba^isador  and  his  suite,  he  states  that  the  privileges  of 
ambassadors  are  based  not  on  the  law  of  nature  but  on  the  consent 
of  nations — i,e.,  on  the  jn^  gf^Uivm  voluiUnriuvi,  arbitrary'  law 
built  up  as  occasion  and  circumstance  demand  (*'  usu  exigent«  et 
hunianis  nec^ssitatibus  '*).^  Natural  law  and  arbitrary  law  may 
agree  or  may  conflict ;  where  there  is  a  conflict,  universal  abstract 
principles  may  have  to  yield  to  narrower  practical  interests. 
Similarly.  Seiden,  in  his  Mare  clausuni  (Iß35),  and  in  his  De  jure 
riaturali  ei  gfiniium  (ir»50)  (the  latter  published  in  the  same  year 
as  Zouche*8  De  jure  inter  gentes),  distinguishes  l.»etween  natural 
law  and  vfduntary  law  ;  the  latter  he  terms  jus  gnhtinm  inter- 
ve7ii^7i-s,  and  aiso  jus  gentium  sectiftdariuni.^  "  Intervcniensautem 
jus  gcntiimi  dicimus  quod  non  ex  annnumi  pluribus  imporio  sed 
interveniente  sive  pacto  sive  monim  usu  nat urn  est,  et  jus  gentium 
secundariuni  fere  solet  indigetAri."** 

(o)  International  Law  in  Time  of  Peace."' — Zouche  first  dis- 
cussed certain  general  questions  (with  numerous  r<*ferenoe8  to 
Aristotle,  Pomponiiis,  St.  Augustine) :  whether  it  is  possible  and 
desirable  to  be  at  peuco  with  everybody,  for  example  with  bar- 
barians ;  whether  greater  advantages  arc  produced  by  pea^e  or 
war ;  whether  we  ought  to  prefer  an  unjust  peace  to  a  just  war, 

*  "  Jns  intor  gontos  ost,  quod  in  pomnuiniono  intor  divnreos  principos, 
vol  pupulos  ponoe  quoa  est  imporium,  ti8ur[>atur.  QiumI  Hoilicot,  morioua 
ratioiti  oongruis  iiUor  gontos  ploraäquo  rocoptum  est,  ot  id  in  quod  gontoa 
Ringiilfc  intAr  8o  cortsontiunt.  ot  olisorvAtur  mtor  nafl  quihuHciim  |mx  ost  nt 
inter  cms  quibascum  bollura  "  (Part  L.  8.  1). 

«  Parti.,».  1,  pp.  1,2. 

'  "  Doindo  praetor  monw  communos  pro  |uro  otiam  intor  ^ntos  habondum 
est,  in  quod  goiUte  singuhe  cum  singulis  intor  bo  consontiuiit.  uipote  por 
pacta,  convontionos  ot  Uv<\or,i,  cum  communis  roipubliciu  sponsio  leßum 
constituat,  ot  populi  imivor^ii,  ooii  minua  quam  singuli  mio  consonsu  obli* 
gontur**  (Part  I..  ».  1.  p.  2).  ^  *  C.  i. 

*  Thi«  nxprcesion  he  borrowml  from  Vasquoz. 

*  Mtirc  ruiuAum.  lib.  i..  c.  3. 

"^  It  is  not  i[itoudiHl  io  follow  horo  Zouobe*s  ordor  and  arrangomvnt  of 
8ul)joctiii:iitf>r,  but  it  will  bo  more  profit-ablo  to  treat  it  undor  ilio  two  heads 
of  I'oaoo  and  War. 
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etc.  Peace,  defined  as  ordered  concord  (the  *'  ordinata  conoordia" 
of  St.  Augastinc),  is  the  normal  condition  of  nations,  and  it« 
interests  pre<lominate.  It  is  of  two  kinds  ;  fax  moralis,  between 
superiors  and  inferiors — e.g.,  Ixtweeii  tlic  head  of  a  family  and 
the  other  members ;  pax  civilis,  between  equals — e.g.,  between 
cities  or  States.  He  admits,  however,  an  inequality  de  facto 
between  the  exi4sting  States,  and  this  condition  points  to  the  urgent 
necessity  of  maintaining  peace,  for  the  purpose  of  general  inter- 
course, hospitality,  and,  above  all,  commerce.  Bodin  lind  indi- 
cated a  certain  precedence  amongst  sovereigns ;  thus,  after  the 
Pope  he  placed  the  Emperor,  and  then  the  French  sovereign, 
who  had  recently  defoatetl  the  claims  of  Spain.* 

Territorial  Sovereignty,  and  State  Policy. — Does  the  fact  of 
contracting  an  unequal  treaty  or  accepting  protection  modify  the 
status  of  a  prince  or  State  ?  According  to  Prociilus,  Zouche 
points  out,  protection  does  not  mean  dependence,  and  the  hbcrty 
of  the  de  facto  subordinate  State  must  be  respected.  Sylla  is 
quoted  to  the  same  effect :  "clientes  simt  sub  patrocinio,  non 
sub  ciitiono."  The  case  of  Mary  Stuart  suggested  the  question 
whether  a  sovereign  on  his  own  territory  had  power  over  another. 
For  the  negative  he  points  out  that  Mary  was  a  free  and  inde- 
pendent princess,  and  could  not  be  guilty  of  löso-maje8t<^  ("  in 
majestatem  j>eccare  non  posset"),^  Kinoe  she  was  the  equal  of 
Elizabeth  ;  for  the  affirmative,  that  there  cannot  be  in  one 
kingdom  two  indeptm*lent  prinees,  and,  besides,  the  equal  may 
submit  to  the  judgment  of  his  equal  either  by  express  or  by  tacit 
constrnt,  nr  through  delictual  obligation.  By  modern  praetiee 
those  who  have  not  KUpreme  power  cannot  send  ambassadors ; 
tlius,  Elizabeth  refused  to  receive  an  ambassador  sent  by  tlie 
Duke  of  Alba,  as  he  was  not  accredited  by  the  Spanish  sovereign. 
The  cril(»rion  of  sovereignty  is  not  merely  tlie  possession  of 
territory,  but  the  government  of  subjects.  Territory  may  be 
acquired  (1)  by  occupation,  if  it  never  belonged  to  any  one,  (2)  b}* 
prescription,  if  previously  abandoned,  (3)  by  donation,  (4)  by 
sueot^ssion.  Under  the  last  head  he  examines  different  modes  of 
the  devolution  of  the  Crown.  These  matters  were  '*  burning 
questions  "  in  his  time,  in  view  of  the  accession  of  William  of 
Orange,  and  the  Spanish  Succession. 

Witlj  regard  to  sovereignty  over  the  sea,^  Zouche  quot,es  Ulpian 


*  Dc  w  Republique,  lib. 
3  CJ,  tho 


C.  IX. 


2  Part  n..  8.  2. 


proöont  writor's  osBay  on  BjTikorHhnok  in  tho  Journal  of  Com' 
fHimiive  Legisloiion,  August,  ilK>ä,  pp.  34  d  stq. 
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and  Paulus  as  being  mutually  contradictory  in  their  oonoeption 
of  occupatioHj  and  follows  Grotius  in  admitting  the  right  of 
exclusive  jurisdiction  of  a  State  over  its  territorial  seas.  Tliis 
subject  is  not  oonsidercd  by  him  to  any  large  extent,  as  it  had  been 
fully  treated  before  by  Grotius,  Seiden,  and  others. 

If  a  Stat*'  inortJinatoI}'  augments  its  military  or  naval  forces, 
and  its  warlike  equipment  generally,  such  a  proceeding,  whilst 
not  necessarily  implying  a  violation  of  any  specific  law  of  nations, 
may  nevortholess  amount  in  reality  to  a  molestation  of,  or  a 
hostile  or  unfriendly  act  to,  a  neighbouring  Stat^e  ;  in  which  case 
it  is  contended,'  with  Grotius,  that  the  latter  State  has  the  right 
of  intervention.  The  passage  in  Bacon's  EA/tays^on  this  point 
may  be  recalled  :  "  For  there  is  no  question  but  a  just  fear  of  an 
imminent  danger,  though  there  be  no  blow  given,  is  a  lawful  cause 
of  war." 

Each  State  has  the  right  of  self-preservation,  and  therefore  the 
right  to  prevent  such  practices  on  the  part  of  others  as  may  tend 
directly'  or  indirectly  to  injure  it.  The  question  is  asked  :*  May 
one  prohibit  the  passage  over  one's  territory'  of  troops  of  neutrals 
or  forbid  the  commerce  of  their  subjects  ?  He  answers  that  such 
prohibition  may  l>e  exercised  in  three  cases  :  "  (1)  Si  cum  armatis 
trausitus  requiratur.  ...  (2)  Jast^?  negatur  transitus  iis  qui 
host<^s  adducunt.  ...  (3)  Si  non  a  principe  territorii  petatur 
transitiiB.  .  .  ."*  As  to  commerce.  Zouche  accepts  the  rigorous 
doctrine  of  his  contemporaries.  It  may  be  prohibited  if  it  is 
calculated  to  debihtate  or  impoverish  the  State  in  any  way ; 
thas  an^^ihing  tending  to  weaken  morals  or  religious  faith  may  be 
forbidden,  as  also  the  exportation  of  gold  and  silver. 

If  disputes  should  arise  between  sovereigns  or  between  their 
respective  subjects,  they  may  be  settled  pacifically  by  permanent 
judges,  or  by  reference  to  arbitrators»  or  by  acceptance  of  the 
existing  lex  loci,  or  by  following  the  opinion  of  learned  men.*  Ho 
adds,'  moreover,  that  citizens  may  privta  facie  be  under  the  juris- 
diction of  foreign  courts,  by  reason  of  their  committing  a  crime  in 
a  foreign  country.    These  propositions,  set  forth  at  a  time  when 

*  Pftrt  I-,  8.  ß.  2  xho  wholo  Borioa  pubUshod  in  1026. 

^  *' An  iis  quibuacum  oat  Amicitia  transitu^  ait  douegandus  Y"  (Piwrt  II.. 
•.ß.  p.  112). 

*  Pftrt  IT.,  8.  5,  p.  112. 

""  Judicium  intor  gontes  oat  quo  do  controTorsiia  intor  ipaaa  oarumvo 
stibditos  BtAtuilur.  ulptito  (1)  cum  oortos  judicoa  habont ;  (2)  cum  in  arbitroa 
oompromittunt,  (3)  cum  rationo  loci  iurJicium  subount,  (4)  cam  prudontos 
do  iis  conBuitt  fonmt "  (Part  IL,  s.  1,  p.  54). 
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nations  were  only  too  ready  to  rush  to  arnifi,  have  received  High 
commendation  from  later  writers.^ 

Nationality  and  Domicile. — The  doctrine  of  nationality  was 
very  ill-<lefined  and  obscure  in  the  time  of  Zouche.  He  refers  to 
the  policy  of  ancient  Rome,^  where  it  was  a  constitutional  maxim 
that  acceptance  of  foreign  citizenship  by  a  Roman  citizt»n  operated 
i])8o  facto  a.s  a  disfranchisement  of  his  former  rights.®  In  Greece 
and  in  other  ancient  States  a  different  custom  prevailed.  With 
reference  to  modem  times,  it  has  in  some  quarters  been  maintainwl 
that  an  individual  can  enjoy  concurrently  the  rights  of  citizenship 
of  two  States.  Thus  KeiTter*  says  that  to  be  a  subject  of  several 
States  may  be  tolerated  :  "  Unterthan  mehrerer  Staaten  zugleich 
kann  man  personlich  nur  durch  Duldung  sein."  Though  special 
exceptions  may  be  made  for  urgent  reasons,  the  general  rule 
is  now  admitted  that  "  a  man  can  have  only  one  allegiano©  "  ; 
and  this  law  is  laid  down  by  Zouche  with  precision  and  clearness. 
Referring  to  the  propriety  of  a  decision  in  the  French  Courts  on  a 
question  of  domicile,  he  observes  : "  Fortassis  vero  id  respexenuit, 
quod  quamvis  incolatus  et  domicilium  in  extemo  regno  suflficiunt 
ad  constituendum  aliquem  subditum  jurisdictioni  et  praestandis 
muneribus  obnoxium  non  tarnen  sit  satis  ad  constituendum  oivem. 
ut  eonim  privilegiorum  civilium  sit  particeps  qnac^  in  regno  natis 
competunt.  nisi  specialis  allectio  supervenerit."*  Heffter  remarks 
that  Zouche  goes  too  far  in  denying  outright  the  possibility  of 
more  than  one  allegiance  ;®  and  also  refers  to  the  practice  of  various 
ancient  States  (though  not  Rome),  and  to  more  recent  admissions.' 
But  modem  views  follow  Zouche *8  doctrine.  In  1 848,  for  example, 
when  Lord  Brougham  was  desirous  of  naturalizing  hinis(4f  as  a 
Frenchman,  the  French  Minister  of  Justice,  M.  Cremieux,  informed 
him  that  to  do  so  would  necessarily  entail  a  renunciation  of  his 
rights  as  a  British  subject.* 

Other  kindretl  questions  are  discussed  by  Zouohe,  in  addition 
to  matters  which  now  belong  to  the  domain  of  private  inter- 

'  Cf.  for  oxample,  E.  CaJiohy :  Z«  Droit  maritime  iniemationat  (Paris, 
18Ö2).  =»  Partn..  M.2,  13, 

3  Cf.  Ciooro,  Pro  BaJho  :  "  Sod  noa  (Romani)  non  poasumus  ot  hiijiw  esse 
civitatis  ot  cujnsvis  pra»toroa.  .  .  ."*  (o.  12). 

*  Das  europäiitche  Völkerrecht  (JJorlin,  1867).  p.  114.         »  Part  IL,  »,  2. 

*  "  Jofloch  ist  d'u^9  zu  \voit  gegangen.  Allf«  hängt  von  dorn  Willen  dor 
EinzeWaaton  nb  **  (Ibid.). 

^  Roforrini;,  for  example,  to  Moser,  vera.  vi..  52,  and  to  Günthor.  ii.  320. 

*  **  La  Franco  n'adniot  pas  do  partago :  pour  dovonir  FranvaiH  il  fant 
coRsor  d'('»tro  AiiKlais.  Si  la  Franco  voiiä  adopto  pour  Tun  do  «vi  onfants, 
voua  n'^tOB  plus  Lord  Brougham,  vous  dovonoz  lo  citoyon  Brougham." 
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national  law.  He  diBtinguislies  emigration  induced  by  want  or 
oppression,  from  the  deliberate  founding  of  colonie»,  by  which, 
according  to  Thucydides,  a  new  people  i«  formet!  not  subject  to 
the  mother-country  but  her  equal.  If  one  sovereign  is  at  the 
head  of  two  different  countries,  does  an  individual  born  in  one  of 
them  enjoy  full  rights  of  citizenship  in  the  other  ?  He  reports 
an  affiraiative  answer  in  thp  caHe  of  Ro))ert  Calvin,  a  Scotch 
subject,  and  John  Bingley,  an  English  subject,  with  regard  to 
succession  to  some  property  in  London  at  the  accession  of  James 
of  Scotland  to  the  English  throne.^  May  a  citizen  renounce  his 
allegiance  and  leave  his  country  without  permission  ?  With 
Cicero  and  Tryphonius,  he  appears  to  hold  the  affirmative,  imless 
it  is  to  avoid  pajTnent  of  debts  or  military  service  ;  but,  with 
Grotius,  he  says  it  is  otherwise  in  the  case  of  collective  desertion.^ 
A  person  having  Iivc<l  a  long  time  in  a  foreign  country  and  estaln 
lished  a  family  there  is  not  to  be  necessarily  considered  as  having 
rcnoimcod  his  cotmtry  of  origin,  unless  he  formally  naturahze 
himself  ;  a  decree  of  the  Parliament  of  Paris  is  cited  to  this  effexit. 
An  honour  conferred  on  a  subject  by  a  foreign  sovereign  noed  not 
of  n€H)essity  be  recognized  in  his  own  country.  With  regard  to 
national  jurisdiction,  Zouche  refers  to  the  important  question  of 
extra4lit  ion.  He  points  out  that  this  is  not  a  matter  of  established 
law,  hut  that  special  treAtios  are  often  entered  into  on  the  subject 
by  the  Stat^^  concerned.^ 

Ambassadors  and  Diplomacy. — ^Respect  and  good  feeling 
ought  to  exist  between  the  heads  of  friendly  States  and  between 
the  nations  themselves.  Courteous  relations  may  be  established 
either  by  the  sovereign  in  person  or  by  means  of  ambasäa<lors  and 
envoys,  so  that  the  interests  of  the  resiK*ctive  States  may  be 
atljuKte<l  pacifically.  Envoys  charged  with  a  special  mission  by 
virtue  of  the  principle  of  Jns  cofigressus  stve  coUoqvii  civilis  must 
be  f)er8on8  of  rank  or  distinction.* 

Before  and  at  the  time  Zouche  wrote,  there  were  really  no  fixed 
rules  as  to  the  rights  of  ambassadors  and  their  suites.  Divers 
doctrines  had  been  advanced.  It  was  contended  by  some  writers 
and  pubUcists  that  ambassadors  alone  enjoyed  absohite  immunity, 

>  Part  II.,  e.  2,  p.  05.  »  Orotuis,  I.  ii.,  o.  5.  §  24. 

3  "  Et  proindo  m  ftuderibus  aiepa  oatitum  est  ut  HubtUti  dolinciuoutos.  ai 
petantur  romiKantur ''  (Port  XL,  s.  5). 

*  "  Dohiltim,  sivo  officium,  intor ooa  qnibuscnm  pAX  ost,  ost  quod  pnrstnn- 
dum  Ortt,  inlordivorsofl  principos,  vel  (»puIoK  (luibuHcum  jnix  inlorcotiit,  yoluti 
jus  coairrfwsii«,  lug.-ktioni.s,  convontinnis.  ot  fu*doris  civilis,  otii  Üdoa  intor- 
]x>mtur,  vol  jusjuräudum  Boionno  adhiboliir  '  (Part  I.,  ».  3,  p.  10). 
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by  others  that  thnir  RiiitoR  must  b*i  plaof^d  in  the  Rame  category, 
and  again  b}'  others  that  under  certain  circumstances  ihe  local 
jurisdiction  may  be  lawfully  exercised.^  Groiius  inBisted  on  the 
principle  of  exterriforialily.  with  its  necessary  impiications-  This 
legal  fiction  hati  many  adherents,  but  wm^  not  by  any  means 
generally  accepted.  The  opinion  of  Gentilis^^  was  not  quite 
decisive,  but  lie  inclined  to  the  view  tfiat  an  ambassador  is  amen- 
able to  the  territorial  law.  though  in  tlie  special  case  of  conspiracy 
he  may  be  seJit  back  to  his  sovereign.  This  procedure  was 
adopted  in  the  case  of  Mendoza  (1584).  Soon  after  this  date  an 
anonymous  ])aniphlet^  was  issued  in  England,  urging  that  an 
ambaesador  or  even  his  sovereign,  if  found  guilty  of  conspiring 
against  a  foreign  State  on  the  latter's  territory,  may  be  put  to 
death.  Later,  under  James  L,  Sir  Robert  Cotton  denied  tot^l 
exemption  ;  and  similarly  William  Welwood  held  that  respect  is 
due  to  ambassadors  so  long  as  they  respect  the  laws  of  the 
sovereign  to  whom  they  are  accredited. 

Zouche,  following  Grotius,  maintains  that  the  privileges  of 
ambassadors  rest  on  the  consent  of  nations,  that  is.  on  the  jvs 
gentium  vohtniarium.  He  distinguishe«  between  the  various 
kinds  of  ambassadors — t.g.^  religious,  permanent,  extraordinary. 
Strictly  speaking,  an  ambassador  is  a  representative  sent  only  by 
a  supreme  Power,  and  not  by  a  colony,  or  province,  or  munici- 
pality. He  may  take  with  him  his  suite  {familia) — ^wife,  cMdren, 
servants  ;  and  also  auxiliaries  {cmnite^).  His  letter  of  credit  is 
the  manifest  of  his  authority.  His  sovereign's  mandate  is  some- 
times open  (aperiiufn)^  sometimes  secret  {arcanum) .  Certain 
honours  due  to  him  in  receptions  and  audiences,  and  other  rules 
of  courtesy,  are  considered  in  detail.*  A  few  questions  are  raised, 
but  not  answ^ered  :  e.g.^  How  far  is  an  ambassador  bound  by  his 
instructions  ?  Does  he  bind  his  sovereign  if  he  acts  contrary  to 
his  mandate,  and  if  so,  to  what  extent  ?  Is  he  entitled  to  inter- 
vene in  private  affairs  concerning  his  countrymen  1  Is  he  to  be 
respected  by  others  besides  the  sovereign  to  whom  he  is  sent — 
^■9-,  by  princes  whose  territories  he  traverses  ?  Does  security 
extend  to  an  exile  sent  as  ambassador  to  his  own  comitry  by  a 
foreign  prince  ?  As  for  the  last  question,  Gentilis  had  decided  in 
the  negative,  Sir  Edward  Coke  in  the  affirmative.^ 

*  Of.  Journal  of  ComparaUve  Legidaiitm,  August,  1908,  pp.  36,  37. 
^  JJe  legationibns  libri  ires  (1585). 
'  De  ugato  et  absoluto  principe  mrducllioni^  reo  (1587). 

*  Part  L.  0.  4.  «  Ibid, 
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Tn  onse  of  nffenops  against  an  ambassador,  it  is  pointed  out  that 
the}'  are  offeno^s  against  the  State  to  which  he  is  sent,  as  well  as 
against  the  State  sending  him. 

As  to  civil  actions,  Zouche  follows  Orotius  in  opposition  to 
fientilis,  in  denying  liability  of  the  ambassador  and  suite  to  the 
loc-al  jurisdiction,  but  in  any  case  his  house  may  not  be  made  a 
pLw'o  of  refuge  for  malefactors,  as  was  also  the  üpinif)n  of 
Paschaliuß.  In  the  case  of  criminal  offences,  if  they  are  not  serious 
they  may  be  overloolied,  but  if  grave,  he  admits,  with  Grotius, 
that  the  offending  ambassador  must  be  conduct^  back  to  his 
sovereign  with  a  demand  for  his  punishment  or  surrender.^  To 
prevent  imminent  danger  he  may  be  arrest^  and  examined. 
Should  he,  however,  be  guilty  of  armed  violence,  he  may  lawfully 
be  put  to  death,  not  under  pretext  of  trj'ing  or  judging  him,  but 
88  a  le^timate  self-defence,  "  per  modum  naturalis  defensionis, 
non  per  modum  poanae." 

In  Zouche's  special  work  on  the  whole  subject,  bis  Sohiiio 
qucesiioni^,  published  in  1657  after  the  famous  case  of  Don 
Pantftleon  Sa  (1653),  he  considers  the  conflicting  arguments  and 
examples,  ancient  and  modern,  for  and  against  the  exemption  of 
ambassadors  and  their  suites.  He  justifies  the  condemnation  of 
Don  Pantalcon  Sa^  on  the  ground  that,  being  in  tho  suite  of  his 
brother,  the  Portuguese  ambassaflor,  he  was  not  exempt  from  the 
English  jurisdiction.^  He  refers  to  Henry  IV.,  King  of  France, 
who  imprisoned  the  Spanish  ambassador's  secretary  for  attempt- 
ing to  corrupt  a  servant  of  the  King,  and,  the  ambassador  com- 
plaining, the  King  replied  :  "  Wliere  have  you  learnt  that 
ambassadors  and  their  servants  are  at  Hbertj'  to  plot  against  the 
State  and  dignity  of  the  prince  with  whom  they  reside  ?"  *  Finally 
four  reasons  are  stated  why  members  of  the  suite  are  not,  inde- 
pendent of  the  local  t  ribunals  :*  ( 1 )  they  arc  more  of  the  nature 

>  ".  ,  .  Eum  romitiondum  ad  principem  qui  oum  lawit  cnim  postiilato 
ut  oum  puniikt  nut  dotlM  "  (Stdutio  qu^ttstionia,  o.  L). 

'  Cf.  Jourrmt  of  CumptirtUii-c  LnjiftUUiun,  Utf.  tiL,  p.  37. 

'  Loibiiltz  eonaomiuul  thu  conduct  of  C^iuwoU  in  this  cjuo  as  an  infmo- 
tion  of  tho  law  of  nations  {De  jure  »uprevuUvjt  ac  le^yitimiu  principum  Orr- 
manitE,  c.  vi.). 

Similarly.  Bynkorshook  Blatod  {De  foro  Ugatontm,  1721,  o.  xviii.)  tliat  he 
had  found  rory  fow  cosos  of  such  punisbuiont,  and  that  such  raro  excoptiona 
ou>,'ht  not  to  bo  hold  03  invalidating  tho  gODoml  rulo  of  iminuniiy.  {CJ, 
J numal  vf  Comparative  Letnyiatitm,  he.  ciL,  pp.  30  ti  acq,). 

*  **  Ubinam  gontiuin  didicistis  logatos  ot  oorum  ministros  potestalom 
haboro  machinandi  contra  Statum  ot  dignitatom  principis  apud  quom  loga- 
tionorn  obount  T"  {Solutio  quce^Uionie), 

*  Jttid.,  c.  xiv. 
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of  the  appurtenances  of  the  amba68ador  (*'  comites  vero  facti  sunt 
acoeeeorie  tantum  ''),  and  do  not  possefiti  the  Banie  qualiÜcations  ; 
(2)  letters  of  credit  are  not  given  to  them  ;  (3)  the  ambassador 
alone  is  the  representative  of  his  prince,  and  this  tact  is  the  main 
basb  of  immunity  (''legatus  solus  personam  principis  sustinet, 
quod  est  praniipuum  immunitatis  fundamentum  ") ;  and  lastly 
(4)  more  credit  and  confidence  are  given  to  ambassadors  by  the 
sovereigns  to  whom  they  are  accredited  {'"  quod  plus  legatis  quam 
comitibus  eorum  ab  eo  quo  admittit  credi  oporteat  ")  because 
the}'  are  generally  men  of  approved  reputation,  few  in  nmnber, 
and  easy  to  be  watched  and  prevented  iii  any  mischievous  design. 

A  few  matters  remain  to  bo  mentioned  under  the  heud  of  ^)eace. 
The  contractual  transactions  of  a  sovereign  carry  with  them  the 
same  rights  and  obhgatioiis  as  they  would  in  the  case  of  a  private 
citizen.  Agreements  made  by  a  sovereign  without  any  stipulation 
a»  to  duration — for  extunple,  for  the  doUvory  of  towns  or  other 
places,  and  sums  of  money — descend  to  his  successors,  when  they 
have  been  concJudeil  imder  considerations  of  public  utilityJ 
More  solemn  engagements,  such  as  formal  treaties,  define  clearly 
certain  reciprocal  rights  and  obligations,  and  have  aa  an  additional 
sanction  the  oath  of  iidehty,  the  suprevui  religio^- 

^lay  we  conclude  treaties  with  people  of  a  difierent  religion  ?^ 
This  question  points  to  the  fact  that,  though  the  De  jure  inter 
geiUes  had  been  published  two  years  after  the  Peace  of  Westphalia, 
it  must  have  been  written  some  time  bt4"orc  ;  otherwise  he  would 
surely  have  taken  cognizance  of  its  new  provisions  indicating 
greater  breadth  of  view  and  toleration.  Jii  the  cunsitii' ration 
of  various  other  matters,  it  appears  that  Zoueiie  dees  not  ht-sitate 
to  declare  that  where  the  undort-akings  or  promises  of  a  sovereign 
condict  with  public  policy  or  national  interest  of  vital  in4x>rtänee, 
the  latter  sliould  predominate.  For  example  :  Is  a  sovereign  who 
has  promised  help  to  another  State  bound  to  furnish  it  should 
there  be  afterwards  serious  ditiiciilties  in  liis  way  i"*  Zouche 
adopts  a  stringent  interpretation  of  the  clauso  rebus  sic  atarUibus. 
In  1585  Quoon  Elizabeth  had  promised  the  United  Provinces  men 
and  money,  but  new  circumstances  having  arisen,  she  referred 
tile  matter  to  oorta-in  j  insists,  who  declared  that  every  convention 

1  Part  I.,  s.  4,  and  Part  II.,  a.  4.  ^  Part  I.,  s.  4. 

^  '*  All  iwUus  iniro  licu^^t  cum  üb  qui  aliüiii  siuit  a  roligiune  V^  (Purl  II., 
8.  4).     [X^y  rdigto  ho  mo>aiLu  thu  Ciiiiäluui  roligiuu.] 

*  "  An  priiicopct  qui  proumit  aiudÜA  cum  commode  non  puaait,  pr«e8tare 
Umoaiux  V  {ibid). 
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muHt  be  umierHt4wcl  rebus  sic  MatUibua,  aiid  that-  hence  she  was 
relieved  of  her  engagement.  May  we  revoke  privik*ge8  of  com- 
Tiiero<»  gi'anUul  in  an  agrw^nient  with  foreigners  ?^  Zf^uehe  does 
not  admit  that  priviJeges  may  Ix*  so  far  exercised  by  foreigners  as 
to  inflict  injury  on  our  own  subjectft,  and  that  therefore  in  such 
a  caee  they  may  be  revoked  ;  in  support  of  which  opinion  he  recallö 
a  certain  negotiation  between  Ehzabeth  and  the  Haiiüealie  towns. 
A  solemn  oath  exacted  through  fear  may  not  on  that  account  be 
repudiated,  thougli  it  may  be  otherwiw»  in  the  caw  of  an  informal 
pmmi&c  ;  but  an  oath  taken  under  a  mistaken  notion  of  material 
and  rek^vant  fact«,  or  througli  fraudulent  repreaentAtions,  cannot 
be  considered  as  binding.^  If  one  of  the  parties  to  a  treaty 
vit»Iate»  a  single  condition,  then  the  other  contracting  party  may 
repudiate  the  whole .^ 

(6)  International  Law  in  Time  of  War.  Writings  before 
Zouche. — Ihe  chapters  of  Zouche's  treatise  which  are  devoteii 
to  war,  like  those  dealing  with  peace,  are  more  thorough  and 
comprehensive,  more  systematic,  and  authorita1i\'e  tlian  any  of 
the  contributions  by  his  Elnglish  predecessors.  The  pubhcation, 
indeed,  of  Gentilis'  Dc  jure  belli  (1589)  marks  an  important  date 
Ü1  the  history  of  intoniational  law,*  and  Zouche  alone  of  all  the 
writers  in  England  for  a  a^ntiuA'  subs<*quent  to  tJentilis  recognized 
fully  the  importance  of  this  work,  and  took  an  account  of  its 
doctrines,  many  of  which  are  acoej)ted  by  him  imliesitatingly. 
Soon  after  the  De  jure  belli  there  appeared  in  I'^nglanil  several 
works — ^translations,  atlaptations,  or  more  or  lestä  original  con- 
tributions— e.g.,  Eliot  s  Dittco^trse  of  War  and  Single  Combat  ;  arul 
rrutlrnclimis  fi/r  ifie  Warres^  a  translatitm  from  the  French.  Much 
more  considerable  than  these  is  the  original  work,  published  in 
ir-iWA  by  Matthew  HutcHffe  :  The.  Practice.  Proceedings  and  Lrvves 
of  Annes,  the  indebtedness  of  which  to  Ckmtilis  is  apparent.  Jle 
deals  with  tho  various  causes  of  war,  ridicules  the  itiea  of  war 
being  illegitimate  when  there  is  a  just  cause  (in  opposition  to 
earlier  objc^ctions  on  the  ground  of  its  being  contrary  to  religion), 
insists  on  the  right  of  sovereigns  to  prevent  the  large  increase  of 

*  **  Au  commercii  eivo  negotiationis  privilogia,  da  quibua  cum  oxterU 
convenit,  revocaro  liooat  T"  {ibid.). 

'  "8i  eortum  etil  oum  qui  juravit  aliqutxl  factum  Huppusuisso  quod  ruvora 
ita  60  non  hiilxut  ao  iiieü  id  ct\KJiili8t»üt,  iioii  fui^w  juralurum»  iiun  obligultit 
juramontum  "  {ibid.). 

^  "  äi  liars  alioru  in  fordere  iofaUoht.  pot««»t  altoiu  disoodore  *'  (Fart  11.^ 
«.5). 

*  Cf  E.  Ny»,  Of.  eit 
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forces  by  their  neighbours,  denounoes  the  Spanish  ©ncroaohments, 
points  approvingly  tu  the  action  of  Louis  XI.,  Lorenzo  de' 
Medici  presi^rviiig  the  balance  of  Italian  States,  and  JiUizabcth  s 
policy  with  regard  to  the  Low  CüUlltrie^J  holds  that  deciaratiou 
of  war  is  not  necessary  when  one  is  attacked  (as  in  the  case  of  tho 
war  with  Phili|i  11.),  and  emphasizt^  that  in  the  sacking  of  towns 
mercy  must  be  shown  to  women,  children,  the  old  and  fet^blc. 
Questions  relating  to  prisoners  iintl  prizes  are  also  considered. 
The  aim  and  nature  of  war  are  thus  summarized  :  **  Thoae  warres 
aiv  juHt  and  lawful  whie-li  are  mado  by  the  souvoraigiie  magistrate, 
for  lawful  and  just  causes,  being  both  ortlerly  denounced  in  oases 
requisite  and  moderately  prosecuted,  to  the  end  that  justice  may 
be  done  ajid  an  assureil  i)eace  obteined."  Some  ten  years  later 
William  FulbcKjke  issued  The  Pandecies  of  the  Law  of  NatioTis  .  .  , 
(UM)-*),  of  which  the  seventh  ehapt-er  treats  of  war,  based  on  the 
authority  of  Crontilis  and  Ayala.  A  solemn  declaration  is  de- 
manded, and  prisoners  are  not  to  be  put  to  death.  Similarly, 
Richard  Bt^nard,  writing  in  1629,  urges  mtitjeration  and  mercy, 
and  affirms  the  legitimacy  of  war,  allows  right  of  conquest  and 
right  of  booty,  and  like  Gontilis  and  Sutcliflfe,  admits  the  right 
of  intervention  with  a  view  to  self-preservation. 

Zouche  on  the  Law  of  Nations  in  time  of  War. — Though 
Zouche  exhibits  a  greater  grasp  and  breadth  of  treatment,  liia 
kinship  to  these  earlier  writers  is  obvious.  He  defines  war  as  u 
struggle  undertaken  by  the  sovereign  power  for  a  just  caustv* 
As  a  rule  a  formal  declaration  is  necessary.  Under  euch  circuin- 
stajices  it  would  be  bellum  solenne,  in  contradistüiction  to  bdittm 
minus  sokime — ^private  war,  as  family  against  family,  admitted  by 
the  ancients,"  or  as  in  the  case  of  reprisals.  Measures  of  reprisal 
are  not  permissible  in  private  law,  as  it  is  contrary  to  natuial 
equity  to  inflict  an  injury  on  one  person  on  account  of  the  liability 
of  another.  But  it  is  otherwise  in  the  law  of  nations ;  in  which 
case  eiich  individual  is  considered  as  forming  a  constituent  part  of 
the  State,  and  therefore  liable  for  its  default.® 

'  " .  •  .  Justtt  conteatio  t^iui;  »cilicet  authuritato  logitima  ut  ox  justa 
causa  moTotur  '*  (Part  I.,  s.  0).     Cf.  tho  statemont  of  Suarez. 

3  &Jf^po\1i^plA^  litomlly  "  Miizum  of  nion  *'  (Xo^avw,  Xijfo/iai)  :  an 
Athoiiian  iaw,  which,  iji  caso  a  citizou'a  niunior  ubroml  romuiuod  unpimühod, 
authorizod  the  eoiituro  of  Ihroo  citizeus  of  (ho  oflonding  State.  iCJ.  Ltx  ap. 
Dan.  W7,  SM  äö/.  :  1232,  4). 

3  *' Jufü  tamuu  geuliuiu  iiitrutluoluiu  »pparot,  ul  pro  ou  quod  pni'stare 
debot  civilü  Hociota«,  aut  ojud  caput,  aivo  por  so  primo  Bive  i^uod  alionu  dobito 
jus  non  roddando,  so  obätrüixurint,  obligata  aint  boua  omnium  autxliiorum  " 
(Port  II.,  6.  6). 
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It  k  tlio  duty  uf  states  to  try  by  every  means  to  obtain  satis- 
faction before  resorting  to  warlike  measures. 

Deelaiation,  however,  may  be  legitimately  dispensed  with 
in  certain  cases  :  (1)  when  a  war  is  begun  for  purposes  of 
necessary  self-defence ;  (2)  against  those  who  are  already  con- 
sidered as  enemies  (Jiostes) ;  (3)  against  rebels  or  traitors  to  whom 
the  law  of  nations  does  not  apply  ;  and  (4)  when  ambassadors  are 
sent  to  demand  satisfaction,  and  do  not  obtain  it/ 

He  examines  the  different  kinds  of  niihtary  power  in  war,  and 
distinguislics  classes  of  enemies  :  ''  Status  inter  eos  quibuscuin 
bellum  est,  est  conditio  inter  ipsos  qua  ad  imperiuin  niilitaro 
refertur,  quod  est  dominationis,  pra^potentiee,  et  patroeinii  mih- 
taris,  vol  conditio  cum  aliis  ex  qua  alii  inhnici,  ahi  liostes 
habentur."^  Thus,  mihtary  power  is  of  three  kinds  ;  domituUio^ 
acquired  by  force  of  arms  ;  ■pr(Bpoientia,  authority  of  conqueror 
over  the  conquered  ;  ycUrociniam,  mihtary  rights  of  the  sovereign 
as  to  vassals.  As  to  enemies,  they  may  bo  tmmici,  adverdarii, 
hostes — e.g.,  brigands,  rebels,  traitors,  pirates  ("  quos  offendere  et 
i>erdere  oninino  licet  "),  and  pisii  hoittcs  ("  quibus  omnia  beUi  jura 
debentur ').  A  few  relative  questions  are  next  raised  ;^  Can  we 
consider  as  enemies  those  who  violate  natural  law,  or  the  law  of 
nations,  those  of  another  religion  [meaning  probably  thoße  not  of 
the  Christian  reHgion],  subjects  of  a  friendly  State  living  in  enemy 
territory  ?  hj  an  eJiemy  subject  Uving  in  neutral  territory  to  be 
considered  enemy  or  neutral  "i  Zouchc  gives  many  contiicting 
examples  and  opinions,  but  his  own  conclusion  does  not  clearly 
appear, 

Property  may  be  acquired  in  two  ways  :  acquisUio  purticuiariö, 
by  individuals ;  acquisiito  universalis,  by  the  State,  when  terri- 
tories are  invadeil  or  surrendered.  Ai'e  tho^se  things  which  are 
taken  by  the  enemy  and  carried  oil  to  neutral  territory  to  be 
rejjtored  to  tho  orighial  owners  'i  He  inclijies  to  the  allirmative, 
and  mentions  a  case  in  support  :  thus,  when  Spanish  ships  were 

^  **,..{!)  Cum  HUäuipitui'  buUuiu  ex  ciiusa  uucossariüe  dofuuaiuiUs,  {"J)  l'Uui 
hia  boUuiu  iuforlur,  iiui  jam  hustud  iuibeattir,  (3J  cum  cuutra  robolioej  uL 
cluTucLoroa  lU-ma  gumuiitm*,  quia  cum  iiihi  jud  goulium  nou  obsor^atui  .  .  . 
{4)  .  .  ,  cma  iogutU  voa  rujAiloutibmi  uu)  uuu  rtxluil^i;  annl,  iiuu  mi  aliKjr  »utiB- 
iuclam  ■'  (i'arl  11,,  b.  lOJ. 

M.  Scullu  obdervtia  i»>iuQwhui  äarcaäticuLly  on  this  Btatemont  aud  m 
rufuroucu  to  liriliah  |)raoliuo ;  "  Ou  suil  i^uu  lua  juriscousultufl  aiiglaüj  uut 
toujoura  admiu  qud  purloii»  la  decluratiou  pout  etru  omii»,  et  quu  lUi  pruttquu 
ongiäitio  on  a  souvonl  aur  oe  point  pm  u  son  lüm  avoc  Jü  droit  dud  guim  " 
[op,  ciU,  u.  3iyj. 

2  Paxt  i.,  a.  7.  3  Part  IL,  a,  7. 


noogi 


Digitized  by 


RICHABD   ZOUOHE 


241 


captured  bj'  the  Dutch  and  carried  to  an  English  port,  the  Court 
of  Admiralty  ordered  their  restitution.  Does  a  thing  t-aken  from 
the  enemy  become  the  property  of  the  eaptors  l>efore  it  is  carried 
by  them  to  a  safe  place  ?  Can  a  thing  bo  coitsiderod  as  captured 
when  it  can  no  longer  escape  from  its  pursuers  ?  Zouche  defines 
fiostliminium  m  the  t*»rms  of  Paulus  :*'...  Ju.s  a'ainste  rei  reci- 
pk-nda?  ab  extraneo  et  in  statum  pristinum  i-estituendae  .  . .,"  and 
'the  different  rules  laid  down  are  taken  Bul>st.antiaUy  from  the 
Roman  jurispmdence.  May  we  plunder  the  property  of  those 
whose  forts  anil  fields  are  oeeupied  by  the  enemy  ?  Yes,  in  the 
case  of  property  previously  belonging  to  the  enemies  themselves, 
or  afterwards  lawfully  acquired  by  them.' 

A  large  number  of  questions  are  suggested  relating  to  military 
discipline  and  to  the  organizatiim  of  niilit-ary  justice.  Many  of 
these  matters  had  been  more  or  less  regulated  in  England  from 
early  times,  rules  for  each  war  having  been  drawn  up  by  t!ie  kirif; 
or  by  the  commander-in-chief.  Thus,  regulations  and  ordinanws 
were  issued  by  John,  Riehard  I.,  Riehard  IT.,  Henr>'  V.  (the 
latter  of  whom  ordered  the  protection  of  women  and  children, 
priests  and  sacred  objects,  and  men  at  the  plough) ;  further 
regulations  were  made  by  Henrj'  VII.,  Henry  VJIT.,  and  Eliza- 
beth ;  and  in  the  Civil  War  rules  were  drawn  up  for  the  Royal 
forces  by  the  Duke  of  Northumberland  (1640),  and  the  Laws  and 
Ordifiances  of  War  (1643),  by  Essex,  or  the  Parliamentary  forces. 
Zouche,  following  this  tradition,  discusses  divers  matters  arising 
in  the  conduct  of  warfare,  and  various  reciprocal  obligations  of 
the  belligerents.  He  deals  with  the  congrcssiis  miliiam,  when 
sovereigns  or  commanders  come  tt)  a  conference  or  single  combat ; 
military  envoys  ;  ambassadors  extraordinary  to  negotiate  trucea 
and  conditions  of  [wace.  Milihiry  arrangements  between  the 
respective  heads  relate  to  (I)  free  access  {de  comtneatu),  (2)  truces 
{de  imbiciis),  (3)  exchange  and  ransom  of  prisoners  {de  cafiivis 
permtitandis  et  redimendis),  (4)  surrender  of  places  (de  conditio-nibns 
iis  qui  loca  obsessa  dedtinl).  Military  treaties  are  concluded  by  tlie 
sovereign  power  when  armistices  and  final  peace  are  concerned. 
Do  treaties  of  peace  concluded  by  generals  bind  the  sovereign  or 
State  1  Zouche  refers  to  the  insistence  of  the  Roman  Senate  as 
to  the  necessity  of  its  sanction.  But  when  the  sovereign  power 
has  had  cognizance  of  such  treaty  and  has  acquiesced,  ratification 
is  to  be  presumed  where  such  circumstances  exist  as  imply  con- 

1  Pftrt  IL,  B.  8. 

17 
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currenoe  with  the  conditions  ;  though  mere  silentse  in  itself  does 
not  warrant  thJB  inference.^  If  an  engagement  entered  into  by 
a  general  is  repudiates!  by  the  sovereign,  ought  the  other  party 
to  be  restored  to  ite  status  quo  ante  ? 

Then  follow  some  questions  relating  to  hostages  :  Can  they  be 
restored  after  the  death  of  the  one  for  whom  they  had  been 
given  ?  Can  fugitive  host^cs  be  received  by  those  who  had 
given  them  ?*  To  the  latter  question  Gentilis  and  Grotius  gave 
a  negative  reply  whicih,  Zuuclic  points  out,  is  in  rttnfnrmity  with 
the  contention  of  Edward  Jil.  of  England.  May  we  put  to  death 
hostages  for  an  offence  of  the  one  who  has  given  them  ?  Gentilis 
aays  yes,  Grotius  no,  but  Zouchc  does  not  decide.  Does  the  Ux 
talwiiis  exist  between  ciieniies  't  Gentilis  seeraB  to  defend  it,  and 
Grotius  is  against  it.  To  kill  prisoners  taken  by  us  when  we  have 
no  means  of  securely  maintaining  them  in  our  power  is  con- 
denmed  by  GentiHs.  Illegitimate  practices  are  pointed  out — 
though  rather  suggested  in  the  form  of  questions — e.g.,  ill- 
treatment  of  prisoners,  women  and  children,  women  who  take 
up  arms,  profanation  of  sacred  places,  use  of  guile,  lying,  or 
ambush  in  military  conferences,  poison,  aaBassination,  refusal 
of  burial  to  enemies,  ill-treatment  of  envoys  and  of  those  who 
surrender,  and  various  other  practices  of  a  like  nature. 

Maritime  Law  and  Naval  War. — English  writings  on  mari- 
time law  before  Zouche  are  not  of  great  eonsequenoe.  The  rules 
of  the  Coneolato  del  Mare,  embodying  customs  many  of  which 
date  from  very  early  times,  for  a  long  time  regulated  the  law  as 
to  prizes  in  England,  as  in  many  other  States.  Edward  III., 
Richard  II.,  and  Hem-3^  VII.  largely  prohibited  the  importation  of 
goods  except  on  English  vessels  ;  Elizabeth  excluded  foreign  boats 
from  l}ie  fiaheriee  in  the  adjacent  seas,  and  also  from  the  coasting- 
trade.  In  the  sixteenth  century  England  energetically  4>pposed 
the  rule  "robe  d*ennemi  confisque  celle  d'ami,"  which  Franco 
claimed  to  have  established.  In  the  middle  of  the  next  century, 
important  legislative  measures  were  paesed — e.j/., .  the  Long 
Parliament  prohibited  (1650)  foreign  vessels  from  trading  with 
the  American  c<jlonics,  excej)t  bj^  special  licence  ;  and  in  the 
following  year  CVoinwciJ  passed  the  Act  of  Navigatimi. 

»  Part  11^  8,  9. 

'  *'  Goutiiia  voro  ot  GrolJus  ainto  conc!udunt  civitAtom  qufe  dedit  obeidom 
rnoiporo  ot  rotinuro  iujh  dt>l>om,  rum  tmngis  f{Ufim  rooiiwro  rum  dataoi  pigiiari 
citra  furfi  crimon  ;  o(  promdo  Kdvarduä  t«ruus  llox  Anjulin^  ii^to  occuiuibat 
quod  cuiitra  jus  ubaidoiu  fugiualom  rocopiasoL "'  {Wwl  II.,  s.  9}. 
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William  Welwood's  Abridgement  of  all  Sea-lawes  (1613)  touches 
on  the  jurisdiction  of  the  jufiges  of  the  High  Court  of  Admiralty, 
and  on  the  controversy  as  to  fishing.  He  maintains  that  there  is 
not  necessarily  a  universal  liberty  to  fish  in  any  sea  whatever, 
and  protests  against  Grotius'  confusing  lilerty  of  navigation  with 
liberty  of  fisliing.  Gentilis,  in  his  Advocaiio  Hispanica  (1613), 
deals  with  the  various  disputes  wliioli  hatl  ariseji  hctwwn  England 
and  Spain  and  other  Powers,  and  considers  certain  matters 
relating  to  contraband,  prizes,  and  pirates. 

The  little  that  Zouche  has  to  say  on  the  law  of  naval  war  is 
concerned  with  the  requisition  of  foreign  vessels,  maritime  cap- 
tures, and  right  of  visit.  He  maintains  that  requisition  for  war 
of  foreign  vessels  touching  our  ports  may  be  quite  legitimate.^ 
Is  it  permissible  to  confiscate  neutral  property  on  an  enemy 
vessel  ?  In  the  time  of  Zouche  the  prevailing  maxim  was  that 
if  the  vessel  could  be  legally  confiscated,  then  its  cargo  could  also 
be  seized.*  In  the  opinion  of  Orotius  this  is  only  a  presumption 
as  to  the  enemy  character  of  the  cargo,  and  could  be  rebutted  by 
evidence  to  the  contrary.  With  regard  to  enemy  goods  on  a 
neutral  vessel,  Zouche  states  that  the  English  Court  of  Admiralty 
had  decided  that  they  may  be  lawfully  captured.  Right  of  visit 
is  regarded  by  him  from  the  point  of  view  of  a  maritime  ceremonial, 
which  depends  on  the  mutual  agreement  or  comity  of  nations. 
A  merchant-vessel  which  fails  to  salute  a  foreign  man-of-war 
cannot  merely  on  that  account  lie  taken  as  a  lawful  prize.  A 
vessel  is  considered  capture<i  if  it  is  brought  to  the  captor*s  jK)rt, 
or  to  a  station  where  his  flt*t  lies,  intra  ffrcesidiay  in  such  a  way 
that  possibility  of  recapture  is  minimized  ;^  but  to  make  the  rule 
more  precise,  safe  detention  «luring  twenty-four  hours,  as  Grotius 
stated,  was  recognized  by  European  nations  as  the  criterion.* 

Neutrality,  Contraband,  etc.— Little  is  said  by  Zouche  about 
the  rights  and  duties  of  neutrals  and  the  correlative  rights  iuid 
obligations  of  beliigerentfi.  He  uses  the  terms  amicus  and  a  miciiia 
inst-ead  of  the  more  expressive  neutral  and  neutrality,  which  had 
already  been  used  before  him,  though  by  no  means  generally.^ 

*  Part  n.,  «.  6. 

'  "...  Si  navis  sit  obnoxia,  l>ona  otiam  obnoxia  haben  "  (Part  Tl.,  e.  8). 

'  *'  Placuit  voro  goutibim  ut  rum  oepisae  iB  iutoUigatur  quia  iU  tltiliuot  ut 
rwjuponwidi  aiwm  prol>abilom  altor  amiiwrit;  ut,  cuin  roa  raobilofi  intra  finoa, 
id  ost   intra  pra-siciia  porduotic  fuorint  '*  (Part  II.,  a.  8). 

*  Sod  rocoQtiori  juro  gontium  inter  Kuropit-oa,  inquit  Grotius.  intro- 
ductam  yidotur,  ut  talia  capta  oöriBöantar.  ubi  por  horafl  viginti  quatuor 
in  pot«8tato  hontium  fuorint '   {ibid.). 

»  Of.  Journal  of  Compttrative  tegisUUifm,  ice,  r»7.,  pp.  42  seq. 
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Tb  it  permissiblo  to  pursue  an  enemy  on  neutral  territory  ?  He 
inclines  to  the  opinion  that  an  enemy,  by  the  law  of  nations,  may 
be  pursued  evorywhoRv*  May  we  carry  over  neutral  territory  a 
prisoner  captured  on  enemy  territory'  ?  His  opinion  appears  to 
be  in  the  negative,  provided  he  has  not  yet  been  carried  intra 
prcesidia.'^  He  recalls  an  instance  in  the  war  betwt>en  Geneva  and 
Müan  ;  the  lattor  cauftcd  prisoners  to  pass  over  the  tt-rritory  of 
Bologna ;  and  John  of  Jmraola.  a  celebrated  jurist,  having  been 
consulk'd  b}^  the  pontifical  legate,  decided  that  it  was  an  infraction 
of  the  law  of  nations. 

The  subject  of  contraband^  has  been  one  of  the  most  disputed 
questions  in  the  whole  range  of  intemationaJ  law,  from  the  earliest 
to  the  most  recent  times.  In  the  time  of  Zouche,  usage  and 
practice  were  changeable  and  capricious,  and  adopted  by  each 
State  as  it  thought  fit  and  e<:)nvonient  in  view  of  its  own  interests. 
It  was  only  after  his  time  that  a  distinct  international  effort  was 
made — e.g. ,  in  the  Treaty  of  the  Pyrenees  ( 1 659)  and  in  t  he  Treaty 
of  Utrecht  (1713),  to  indicate  more  clearly  the  nature  of  contra- 
band goo<ls,  and  to  enumerate  certain  specific  articles.  Zoucho 
follows  Grotius'  view  that  only  such  things  ought  to  be  con- 
sidered contraband  as  directly  serve  for  war,  or  can  be  so  utilized — - 
e.g.,  arms,  money,  provisions.  He  admits  that  this  is  a  logical 
inference  from  the  fact  that  the  instituiion  of  contraband  is  a 
penal  n\easure.  But  he  goes  further  than  Grotius  and  Bynkers- 
hock  in  'regarding  also  as  contraband,  in  certain  crises,  those 
things  of  which  adniittedly  contraband  goods  can  be  made — 
e.g.,  iron  (for  arms),  wood  (for  shijjs),  etc.  In  this  resjx'ct,  he 
takes  into  account  the  nature  of  the  surrounding  circumstances 
in  each  particular  case,  and  urgent  national  necessity.^  Some- 
times, indeed,  the  more  stringent  measures  will  be  necessary  to 
prevent  fraud.  Ho  la  no  doubt  guided  in  this  attitude  by  the 
pro^'isions  of  the  Roman  law — e.g.,  the  senatus  cofisu^tum  Mace- 
donianum^-which  prohibited  not  only  loans  of  money  to  a  minor, 
but  also  those  things  for  which  money  could  be  procured,  **  cum 
contractus  fraudem  sapit." 

Again,  are  accessories  of  prohibited  articles — e.g.,  sheaths  for 
^  "  Hostis  qui  est  ubique  Bacundum  jus  gontium  impeti  potoet  "  (Part  II., 

8.9). 

'  *' .  .  .  Alibi  captus,  aoiidum  intra  pncaidia  deductua,  in  aliono  torritorio 

dolinori,  vol  coercon  non  dobot  "  (Part,  ll.,  s.  0), 

^  Cf.  Journal  of  Comparative  Legislation,  Ux.  dt.,  pp.  44  st^, 

*  '*  Ubi  ost  ondom  ratio  prohibit ionin,  materin?  ot  sjiooioi,  itmn  Jus  in 

utraquc  conBeodum  est  "  (Port-  II.,  s.  8). 
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swordfi — to  be  tliemselves  prohibited  ?  JVIany  ancient  examples 
are  cited,  but  no  opinion  is  expressed.  Similarly,  no  solution  is 
given  to  the  further  problems  suggested  ;  May  we  intercept  those 
things  retui'ning  from  the  enemy,  as  well  as  those  going  to  him  ? 
Is  tobacco  to  be  considered  as  contraband  [on  the  supposition 
that  it  may  he  used  for  preserving  provisions  !]  ?  Finally,  what 
is  the  position  in  the  case  of  a  mixture  of  contraband  goods  and 
lawful  goods  found  on  a  vessel  ?  Zouche  insists,  and  quotes  an 
ancient  author^  in  support,  that  it  is  essential  to  discriminate 
between  the  case  where  both  kinds  of  goods  belong  to  the  same 
owner,  and  the  case  where  they  belong  to  dififerent  owners.  In 
the  event  of  the  former,  both  may  be  lawfully  confiscated, — at 
least  if  the  o\vner  was  aware  of  the  fraudulent  shipment.  There 
is  no  reference  in  Zouche 's  work  to  English  contemporary  practice, 
but  it  appears  that  the  earlier  custom  of  the  Admiralty  Cbiuis  was 
to  condemn  both  ship  and  cargo  irrespective  of  ownership  ;  after- 
wards the  nde  was  relaxed,  so  that  confiscation  apphed  to  the 
vessel  and  tho  innocent  portion  of  the  cargo  only  when  they  were 
the  property'  of  the  owners  of  the  contraband,  or  where  there  was 
fraudulent  conduct.* 

Value  of  Zouoho*a  Work, — ^The  substance  of  Zouche's  work  on 
international  law  has  now  been  considered,  his  doctrines  have  been 
briefly  set  forth,  and  liis  relationship  to  his  predecessors  and  con- 
temporaries has  been  indicated.  His  wide  learning,  and  great 
ability — ^judicial  as  well  as  literary — were  recognized  in  his  own 
time ;  and  his  opinions,  both  in  his  lifetime  and  after  his  death, 
were  regarded  as  posscRsing  high  authority.  His  versatility  was 
remarkable.  As  M.  Rivier^  remarks  :  "  Er  war  berühmt  als 
scharfer,  gelehrter,  vielseitiger  Jurist,  *  living  Pandect  of  the 
Law,'  Civilist,  Canonist,  Feudist.  Publicist,  auch  als  Dichter; 
vorzüglich  bedeutend  ist  er  aber  als  einer  von  den  Begründern  der 
Wissenschaft  des  Völkerrechts."  His  fame  spread  on  the 
Continent,  st^veral  cMlitions  of  his  work  were  reprinted,  and  trans- 
lations were  made.'* 


*  Potrimis  BoUiLs,  De  re  militnri. 

=•  C/.  RobinBon'a  Admiralty  Reports,  vol.  ui,  p.  221,  not«  (o),  {oilod^by 
Wheaton  History  of  the  Law  ojNatxorvf.  p.  134). 

s  In  F.  von  Holtzendorff :  Handhu^h  des  Völkerrechts  (Berlin,  1885), 
voL  i..  p.  417. 

*  Hia  De  jure  inUr  Rentes,  Oxford.  1050;  teydea,  1651 ;  The  Haguo,  1659  ; 
Hayonoe,  1661  ;  last  Latin  odition,  1759. 

A  Gumma  tramilntion.  or  nit  her  tulaptatioa.  in  which  Zouche's  nanio  la 
not  mentiunod,  was  published  by  Gottfried  Vogol,  Frankfort,  1666,  under  the 
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Varjnng  cBtiinatcs  of  hie  work,  however,  have  been  made  h\ 
more  modern  times.  Wheaton,'  for  example,  regards  the  De  jure 
inter  (jetUes  as  a  mere  abridgment  of  Gmtiiis,  willi  iUuKtrationB  for 
the  mo6t  part  drawn  from  Roman  law  and  Roman  liistory,  and 
aitftertB  that  its  title  to  fame  rests  merely  on  the  happy  termino- 
logical innovation — ''jtis  inter  gentee."  On  the  other  hand, 
M.  Rivier,  a«  above,  terms  him  one  of  the  founders  of  the  scienoe 
of  international  law  ;  Kalteiibom^  speaks  of  his  principal  book 
as  th(!  ßrst  real  tniatise  on  iiüeriiational  law  ;  Ompfeda^  uses 
similar  expre^ionp,  and  holds  that  Zoiiche  occupies  an  important 
place  in  the  history  of  the  law  of  nations.  The  true  estimate  is 
nearer  to  the  latt*.  r  than  to  tliat  r>f  VA^heaton,  who  cannot,  sujely, 
havi!  read  the  w*jrk  he  w*  unjustifiably  disjjaragcs. 

It  is  true  that  Zouche  is  more  of  a  systematizer  of  doctrines 
than  an  innovalor  ;  but  then  the  same  remark  hugely  a[)plie8  to 
such  a  great  writer  as  Grotius.  Indeed,  it  would  have  been 
impoKsible  then  to  be  otherwise,  considering  the  epoch  in  which 
he  wrot-e,  the  nature  of  contemporary  events,  the  unsettled 
relationship  l)etween  States,  the  ola^'^h  of  international  j>olitics,  the 
conflict  of  religions — in  a  word,  the  rapidly  changing  character 
of  the  age.  To  WTJte  al)stract,  theoretically  complete,  aiiiL  aw  it 
were,  final  treatises — seemingly  adapted  more  for  a  Utopia  than 
for  an  imperfect  world — is  to  do  much  towards  instigating  nations 
to  discredit  the  whole  fabric  of  international  law  ;  and  Zouche 
WU.S  far  too  wise  t'O  attempt  such  a  task. 

The  more  certain  subject-matter  of  the  law  of  nations  he 

titlo  of  Allgemeines  Volketreehi,  tcie  auch  allgemeines  Urtheil  uiiä  AhsprücHc 
alUr  Volker. 

His  othor  impi)rtant  work,  donling  with  the  legal  position  of  aiubossadorB, 
and  forminc  a  Hupplomont  to  and  oxpatision  of  his  trofltmont  of  tho  same 
6tubji»L'[  ill  Uie  uarliur  w€rk  jh  lliu  ^Soluiiu  (fU0>&tio7ii^  ....  tirst  ]jiibli»hod  at 
Oxfnnl.  lf>57  ;  Colope,  Ht02  ;  Berlin.  KICÖ  (with  notoa  by  Homiolius). 

A  Ciorman  tranttlattoD  was  LsHiiod  at  Jona.  1717,  by  J.  J.  Lehmann,  under 
Ihe  lilk*  of  Eiru'-a  ^vmehmen  englischen  JureconsuUi  Ckdanken  xxundem  Trakte- 
mrnt  *'ineM  Mini^Urs ;  an  Enplisli  tmrahitton  by  D.  J.,  London,  1717;  and 
ancjtiior  in  tho  same  yoar  by  an  unknown  tranfllator,  giving  tho  Latin  text 
abso. 

n'hn  laltor  tlirot»  t  ramtlationa  woro  pubUshod  in  connection  with  the  affair 
of  Gyllunburg.  tho  Swodiuh  aniboasador.) 

^'Op.cii.,  p.  IUI. 

^  Kritik  dts  VolkerrccktA  (1847]:  '*  Dae  erste  eigentliche  Lehrbuch  doa 
Völkorrvchta." 

^  "  Dio6os  ist  als  das  erste  Lehrbuch  dos  gosamnileu  V^ölkerreohts  anza> 
nnhon,  und  verdienst  daher  vorzügliche  Aufnifirknamkoit;.  ,  ,  .  Kann 
man  sapon  dass  Zouohäiia  dor  erste  ist-,  der  das  Völkorr&clit  in  seinem  ganzen 
thüorotischen  sowohl  aUo  pmctLsohon  Unifango  orkaiuit  und  abeezoichnet 
hat,  ui\(I  dikhor  in  diesor  Wiasonsch;ift  eine  wichtige  Stolle  einnimmt  {Littera^ 
tur  da  Völkerrechte.  Rogonsburg,  1785.  pp.  252,  253). 
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arranged  consistently  and  logically,  and  set  forth  in  a  style  marked 
by  precision  and  conciseness.  The  more  doubtfid  matter  he 
incorporated  in  lis  propter  place,  but  in  the  form  of  questions, 
many  of  which  lie  leaves  unsolved,  and  many,  if  not  receiving  a 
categorical  answer,  are  impUedly  answered — even  then  only 
tentatively — ^by  means  of  examples  and  analogies.  He  doe^  not 
attempt  profound  analysis,  and  carefully  avoids  met^iphysical 
disquinitions ;  he  is  content  to  be  guide<^l  by  practical  common- 
sense  and  the  necessity  of  time  and  place. 

His  manner  is  characterized  by  mtnlesty  and  reserve,  being  a 
marked  contrast  to  the  vigorous  self -assert  iveness  and  dogmatic 
insistence  of  Cynkershot^k.  The  work  of  Zouclu;  is  of  com- 
parativ*'Iy  modest  compass ;  it  does  not  perhaps  occupy  as  high 
a  pasition  in  the  evolution  of  international  law  as  the  treatise  of 
Grotius ;  but  the  English  writer  made  a  distinct  advance  on  his 
predecessor  in  man}'  resiM'Cts — e.g.,  the  use  (tf  the  exj)ressive  '*  jua 
inter  gentes,"  and  its  underlying  conception,  the  recognition  of 
the  supremacy  of  conventional  law  over  "  natural,"  the  use  of 
recent  examples  of  custom  and  practice,  the  constant  implication 
of  the  relativity  of  It^al  development  to  political  evolution. 
Zouche  is  the  greatest-  of  the  earlier  English  school  of  international 
jurists  and  publicists  ;  and  the  wubsequonl.  traditions  of  tliis  school 
of  writers — not  to  mention  many  Continental  writers  of  the 
iK>8itive  school — owe  much  to  his  influence  and  example. 
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Jean  B^vptiste  Colbert.^  tlio  famous  Minister  of  Louie  XIV.,* 
durtJig  the  middle,  aud  best,  pei'iod  of  the  latter'«  rcign,^  is 

^  At  the  tüuo  of  hifi  death  Colbert  was  Marquis  de  beignoloy  ot  do  C'hatouu- 
ncuf  sur  über,  Baron  do  Scoaux.  Lumiores,  and  otbor  places  (see  Jal's  Diction- 
naire  de  Biograjthie  ft  dUistoire,  tit.  Colbert,  p.  399). 

^  Louis  XIV. 's  prbicipal  merit  is  said  to  bavo  consisted  in  his  alloiving 
Imnsclf  to  bo  guido<l  by  such  a  mind  as  Colbert's,  which  was  so  viwrtly  superior 
to  his  own  (BonnochoHu's  HisUyry  oj  France^  18H2,  English  edition,  p.  399).  It 
ehould,  however,  be  remembered  that  Louis  XIV.  bimsolf  was  a  man  uf 
elroug  ohamotor  and  groat  ability,  in  whom  there  was,  according  to  Canliiial 
Mazarin,  the  wherowithal  to  make  four  good  kings  aud  one  honest  man 
(Martiu'si/i»/yryo//Vanc«.4Lhod.,  vol.  xiii.,  p.  4),  whUe,  in  the  opinion  of  Lortl 
Acton,  ho  wua  by  far  llie  ablest  mau,  born  in  modern  tiiuos,  on  the  steps  ol 
a  throne  [L^cliires  on  Modern  History,  by  Lord  Acton,  p.  234),  and  his  reign, 
if  Voltaire  is  to  be  believed,  of  groaler  value  to  Franec  than  twenty  ordinary 
reigns  (tSiec/c  de  Jjouis  XIV.,  vol.  18  of  VoltAire's  colloeted  worka,  publisbed 
in  1819,  p.  206). 

^  That  is  to  say,  from  1661  to  1683.  Cardinal  MaKarin  died  on  Maroh  6, 
14)61,  and,  on  the  following  day,  Iiouis  XIV.  summoned  to  the  Louvre  tho 
ChanooUor  SegnitT  and  tho  three  Sot^rotarios  of  State — namely,  Nicholas 
Fuuquut  (SuiJorintcndt^ut  of  tho  Finuacca).  Miehool  lo  Tellier  (Aünister  of 
War),  and  Hugues  do  Lionoe  or  Lyunuo  (Miniator  of  Foreign  Affair»),  to  whom 
ho  iutimatod,  in  the  course  of  an  address,  thai  though,  till  ihtti,  he  liad 
allowed  the  late  Cardinal  to  govern  the  country,  in  future  he  would  be  his 
own  prime  minister  ("  Je  serai,  k  I'avonir,  mon  premier  ministro  " ),  to  whom 
ministers  could,  when  invit-cd  to  do  so,  give  advice.  The  Chancellor  was, 
acoordingty,  forbidden  to  eeal  any  document  without  the  King's  corumand, 
while  tho  Socrotaries  of  State  were  directed  not  to  sign  anything  without  the 
King's  permission  (Martin's  History  of  Franctf  4th  ed.,  vol.  siii.,  pp.  .'»49,  550). 
Many  doubted  (and  notably  Fouquet)  whether  the  young  King,  then  only 
twenty-two  and  a  half  years  of  ago,  would  pereevere  in  his  resolution  honce- 
forwocd  to  govern  in  person.  How  compÜutely  this  doubt  wiis  fukihed  is 
proved  by  the  fact  that  Louis  XIV.  held  tho  reins  of  power  in  his  own  bands 
for  fifty-four  years  (j.c,  till  his  death  un  iSoptember  1,  1715),  and  never  once 
relaxed  his  hold  of  them  (Martin's  Hi^iory  oj  France,  4th  ed.,  vol.  xiii.,  p.  4). 
Dnring  tMs  long  period,  Louie  XIV.,  who  posseöaed  an  excellent  memory 
and  iinmenHc  fertility  of  resouroo,  devoted  nine  hours  a  day  to  public  bueiness 
{Lecivrejf  on  Modern  Bistonj,  by  Lord  Acton,  p.  234).  The  first  cloven  years, 
however,  of  the  young  King's  personal  government  (i.e.,  from  1661  to  1672) 
were  so  much  iiiAuenced  by  the  ideas  of  Colbert  that  the  reign  of  Louis  XIV. 
and  the  biogmjihy  of  bis  great  minister  are  almost  identical  [Cambridge 
Modem  History,  vol.  v.,  p.  15 ;  and  see  Martin's  History  of  France,  4th  ed., 
vol.  xiii.,  p.  3Ö).  It  was  not,  however,  until  1669  that  Colbert  attained  the 
full  rank  of  Secretary  of  State,  though  for  some  years  previously  he  had 
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identified  with  so  many  aplcmlid  aohievementa  ^  that  his  claim 
to  recognitioa,  as  a  jurist  aud  law  reformer  is  apt  to  Lc  somewhat 
overlooked.  To  tht?  ordinary  student  of  French  history,  Colbert 
figures  aa  an  able  aud  suoeeääful  financier/  as  the  founder  of  the 

roiilly  oonductod  most  uf  tlie  affaira  uf  Stiilo  {post ;  Mivriin*H  HiMory  of  France, 
4th  wi.,  vol.  xiii.,  pp.  23,  33,  34  ;  CoiberU  Promoteur  des  Orands  Ordonnaneoi  de 
Louis  XIV,,  by  Alfrud  Ayme,  p.  II).  Iil  v'wvf  of  theeo  oirvuuistuucoij,  it  is 
a  littlti  di£&culL  lu  imdereUiud  why  Lord  Autoii  shuuld  refer  tu  Culbcrt  oa 
thuugb  the  latter  had  been  ahcady,  at  the  date  uf  Mazarin*»  death,  in  l(i61, 
a  dei*artmutital  luiiüätür  (Ltdures  on  Modern  History,  by  Lurd  Äctt>ti,  p,  Ü34), 
though,  undoubtedly,  für  souio  little  time  pre\iously  to  the  death  uf  Cardinal 
ALiZjirin,  CullK^rt  hod  aecrdly  aud  unofiicially  oäsisted  Louiä  XIV.  in  over- 
liauiiiig  Fouqizct's  tinanciiil  budgota  (soe  'po^t),  and,  moreover,  as  far  back  as 
1040,  had  b(«n  appointed  a  ConaeiUer  d'Etat,  at  the  instance  of  Michael  lo 
TolliiH-,  with  whom  Colbert  was  ocmnectod  by  marriage. 

■■  Soo  LeUr&t,  Instructions,  ti  Memoires  de  Colbert,  by  Pierre  Clement, 
vol.  i.,  p.  I.  When,  in  1669,  Colbert  was  appointed  Secretary  of  »State,  ho 
was  also  given  the  control  of  the  navy,  commerce,  the  ooloniett,  the  Kiiig*B 
household,  Paris,  ooclodiastical  matters,  and  tho  government  of  L'lle  de 
JPrauce,  and  of  L'Orloannais  (Martin's  History  of  France,  4th  ed.,  vol.  xiii., 
pp.  33,  34).  Ue  then  only  became  tho  equal,  in  oÖicial  ranlc,  of  obecure 
ministers  whose  names  history  has  scarcely  pre^jrved  [ihid.].  It  wo«,  how- 
ever, primarily  as  a  great  financier  that  ho  obtained  recognition  as  a  first- 
olasH  statesman.  But  "los  finances  n'ctaient  pour  Colbert,  qu*un  point 
d'appui,  d*ou  il  allait  saisir  toutcs  Ics  branohes  dc  la  puissance  pubhquo.^* 
11  etait  pr6b  pour  tout,  et  propre  a  tout"  (Martin's  ifistory  of  France,  4th 
ed.,  vol.  xiii.,  p.  32),  aud  eventually  obtained  the  control  uf  nearly  all  tho 
departments  of  govommüiit  {Colburt,  Promoteur  des  Grands  Ordonnances  de 
Ltmis  XIV.,  by  Alfi-ed  Ayme,  p.  11), 

'  When  still  working  behind  the  scenes  and  unknown  to  fame,  Colbert, 
on  August  31,  1(359,  wrote  to  Cardinal  Mazarin  that  "Los  finances  avaient 
grand  b<»soin  dune  charabre  do  justice,  s*rvÄre  et  rigoureusc  "  {Leitres,  In» 
structions,  et  Memoiren  dr.  Colbert,  by  Pierre  Clement,  vol.  ii.,  part  !.,  p.  xiv) 
and  that  ho  could  not  oonsciontiously  associate  any  longer  with  Fouquot, 
the  Superintendent  of  Finance,  who  had  ceased  to  bo  honest  and  devoted 
to  tho  State  {ibid..,  p.  v  ;  and  soo  Martin's  History  of  France,  4th  ed.,  vol.  xiii., 
p.  24).  The  Cardinal  accordingly,  shortly  before  his  own  death,  advised  the 
Kin^'  to  employ  Colbert  tu  help  him  secretly  to  discover  Fouquet's  financial 
delinquencies,  a  work  whicli  Colbert  continued  to  discharge  down  to  Sep- 
tember li>,  IGtil,  when  Fouquot's  arrest,  which  Irnd  been  decided  upon  some 
months  previously,  took  place  (tee  Martin's  History  of  France,  4th  ed., 
vol.  xiii-,  pp.  20,  27,  28  ;  Letlrts,  Instructions,  it  Memoirts  de  Colbert,  by 
Pierre  Clement,  vol.  ii.,  part  i..  p.  xiv;  Life  and  Times  of  Louis  XIV.,  by 
G.  P.  R.  Jamea,  vol.  iii.,  pp.  101,  122).  After  a  trial,  which  lasted  practically 
for  four  years,  and  in  which  all  forma  of  law  are  said  to  have  been  violated 
in  order  to  secure  a  conviction,  Fouquot  was,  en  Doceraber  20,  16ß4,  con- 
demned to  perpetual  baui^hment,  a  sentence  which  was  inmiodiately.  and 
somewhat  harshly,  alteird  by  the  King  to  one  of  imprisomuent  for  life  (see 
Lettrts,  Instructions^  et  Memoires  de  Ooibert,  by  Pierre  Clement,  vol.  ii.,  part  i., 
pp.  1  et  seq.  ;  Life  and  Times  of  Louis  XIV.,  by  G.  P.  R.  James,  vol.  iti., 
pp.  141,  142),  being,  semble,  the  onlj' instance  in  tho  history  of  modem  Europe 
of  a  monarch  commuting  a  gentler  for  a  severer  punislmient  {Lift  and  Times 
of  Louis  XIV.,  by  G.  P.  R.  James,  vol.  iii,,  p.  142).  C^illxirt  and  Lo  Tellior, 
who  are  accused  of  having  entertained  towards  Fouqucfc  a  vindictive  hatred 
{Mazarin  et  Colbert,  by  tho  Comte  do  Cosnoc,  vol.  i.,  p.  80),  and  who  certainly 
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Frencli  Navy,^  as  the  reviver  of  the  Commerce  of  France.*  as  the 

worked  together  for  hU  ck^^traotiun.  had  hupcd  fur  Fouquet's  cotulemnatiun 
to  death  (ibid.,  pp.  141  c/  neq.  ;  LeJtres,  histmctions,  et  Mhnoires  de  Colberi, 
by  Piorro  Ctcm^'nt,  vol.  i.,  p.  xxvii)  for  high  treaBon,  a  sentence  which,  in 
viuw  ot  thu  ovidenoo  produced  at  the  trial,  would  not,  it  seems,  have  been 
flltoffolher  illogol  and  unwarrantable  {Lettre^.  Instructions,  ci  Mimoires  de 
Colbert,  by  Pierre  Clument,  vol.  ii.,  part  i..  p.  it).  Mar»haU  Turonne,  in 
roforouoo  to  the  part  taken  by  Colbert  and  Lo  Tvllior  in  the  Fouquct  trial, 
said  :  **  Je  crois  que  M.  Colbert  ^  plus  d'envio  uu'il  soit  pcndu,  et  que  M.  Lc 
ToUier  a  pluB  do  [wur  qu'il  no  lo  soit  pa«"  {ibid.,  p.  xxvii).  CV)lbert*«  uncle 
by  marriaj^e,  Henri  PuB$ort,  seems  to  have  shared  his  neplKiw'n  dislike  of 
Pouqiiot.  At  all  events  he  spoke  for  four  hours,  with  great  vehemence  and 
pission.  against  Fouquot  at  the  latter's  trial  {LeJlrea  de.  Madame  dc  Sevi^€, 
18Ü2  ed.,  vol.  i.,  p.  400).  Itnmediatt^ly  after  Kouquot's  disgraoo,  CollJort, 
ßrst  in  March.  1Ü(U.  as  Intendant  of  Finjini«,  and  eventually,  in  Di^tniber, 
10(15.  a«  (>»mptrt>ller-(jeneral  uf  Finances  proctnided  to  nKilizi'  hif>  project«  of 
financial  reform  (Martin's  H  istort/ of  France  ^Aihvd.^  vol.  xiii.,  p.  .'W),  introduced 
into  the  public  account«  order,  re^'^ularily,  and  simplicity,  and  adopto<l  a  new 
system  of  coDecting  revenue.  Ho  paid  off,  at  the  price  of  their  original 
purchase,  the  Rente»  which  h^ul  been  acquired  by  public  moneylenders,  at 
sums  far  below  their  face  vnluo,  and  endeavonn^d  to  put  the  iState  on  the 
footing  of  a  grent  mercantile  community  [see,  generally.  iMtreji,  Ineiruetiona, 
ei  Mimoires  dt.  Cnlberi,  by  Pierre  (Element,  vol.  ii.,  part  i..  pp.  xiv  el  aeq,  ; 
Life  and  Times  of  Lnuin  XIY.,  by  fJ.  P.  R.  James,  vol.iii..  pp.  168  el  acq.). 
Moroovor,  ho  made  Fouquct's  partizans,  as  they  were  called,  dit^^orgo  the 
public  monies  they  had  appropriated  {ibid.).  By  thcfc  mt'iuiH  CuUjerl  «ns 
enabled  to  remit  some  taxutioii  and  nq>lcnit(h  thn  exluiusted  exchequer  ;  and 
he  eventmvlly  tR'blcil  tl>o  public  revenue,  but  did  not  miikf.  it  depc^nd  on  the 
growth  of  private  incomes  or  the  execution  of  useful  public  works  {Leciw^i 
on  Modtm  History^  by  Lonl  Acton,  p.  244).  Owing,  however,  to  tlm  groat  wars 
carried  on  by  I/mift  XIV.  during  Colb(»rl*8  administration,  the  financial 
oondition  of  Franoc  gradually  degeiuiraU'd.  until  national  insolvency  waa  again 
almost  roaclted.  and  ('■ollx^rt,  much  against  liis  will,  was  obliged  to  revert  to 
measures  for  raising  money,  which  he  huul  himself  condemned  when  odoptod  by 
Fouquet{VoUairB'B  CoUech-d  H'orjU,  publish*^  in  1810.  vol.  xviii.,  pp.  220,221 ). 

^  In  lieu  of  the  thirty  old  slup»,  luft  by  Cardinal  Miizarin  at  the  time  of  hw 
death,  in  1G61,  ton  years  later — i.e.,  in  1071— France  poeseeaed,  thanks  to 
Colt«*rt,  270  battleships  of  all  kinds,  besides  30  galleys,  and  62,000  sailors 
{Lttirt».,  InMruciion«,  et  Menioircs  de  Colbert,  by  Pierre  Clement,  vol.  iii., 
part  i.,  p.  iv),  while  the  sum  amiually  spent  on  the  na\'y,  which,  in 
Mazivrin's  time,  never  exceeded  two  millions  of  livres,  under  Colbert  was 
seldom  less  than  six  times  that  amount  (ibid.).  Colbert  also  established 
ports  and  arsenals,  where  the  fleet  could  repair  any  danmge  {ibid.,  p.  viii), 
and  likewise  promoted  TOrtlonnance  pour  La  Marine,  which  was  a  sort  ol 
Marino  Code  (see  post).  His  efforts  on  the  part  of  the  navy  were,  after  hi« 
deaf  h.  maintained  by  his  eldest  son.  the  Marquis  du  Seigneley.  who  succeeded 
to  his  father's  post  as  Minister  of  Marine,  in  wliieh  ho  displayed  marked 
ability  (Martin's  llistonj  of  France,  4th  ed.,  vol.  xiv.,  p.  2),  and  during  hi» 
brief  canMT  considerably  increased  t!io  strength  and  powxir  of  the  navy 
[Lettrt'^,  fnjttruciioTui,  rt  Mrmoires  de  Colbert,  by  Piorro  Clement,  vol.  ii.,  port  i^ 
p.  iv).  r'<»lbert  also  provided  for  the  land  cmfences  of  his  countrj',  and,  in 
doing  BO,  oansed  to  be  erected  a  triple  line  of  fortn««^.  on  the  north  and 
east  of  Frouots  for  the  protection  of  the  front iera  [Biographie  VniveracUc, 
Ancitnnt  ei  Moderne,  vol.  ix.,  tit.  Colbert,  p.  224;  LeUres,  Inetruclions.  ei 
Memoirea  de  Colberi,  by  Pierre  Clement,  vol.  v.,  'passim). 

'  Commerce  did  not  tlirive  under  Riclielion  or  Mazarin.  It  was,  however, 
greatly  encouraged  by  Colbert,  who  caused  trading  comiJanies  to  be  estab- 
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developer  of  the  French  Colonial  posseesioufi,^  as  the  encourager 
anci  protf^tor  of  agriculture,^  a&  the  creator  and  restorer  of  great 
public  buUdingB,'  and  as  the  patron  of  Hterature,  science,  and 
art.*    And  yet.  though  Colbert  united  in  his  person  all  these 

libheU,  which  it  was  dudan^d  all  pereuus  might  join  without  iiunpruniising 
their  nobihty  (Martin's  Hiftory  of  France,  4th  «d.,  vol.  xiiL.  p.  117).  French 
manufactures,  and  notably  thow  of  Lyons  siUi,  and  also  fur  the  making  of 
the  iaoo  known  &8  Point  do  France,  or  Point  d'AJen^on,  ne:ir  which  towii 
CVilbcrt.  pooaeoacd  a  chateau  (Voltaire'«  collected  IVorLt,  publiiihcd  in  1819, 
vol.  18.  p.  IÖO),  and  the  ijippfrtriefl  fiolielina  and  Boauvais  {ibid.)  wore  on- 
CfjuTttged  by  Colbcn,  who  wa«  also  largely  inatrumcntal  in  founding  the 
manufacture  of  Sovn«  poroctain  and  plate  glase  {The  Monarchy  of  iVcincc, 
lis  Rise,  Froyress^  and  FaU,  by  William  Tookc.  F.RJS..  p.  456.  He  also 
m^ule^  several  commorcial  tn»iieB.  Moreover,  bcaides  opening  up  for  naviga- 
tion rivers  which,  aooordine  t«  Pascal,  are  **  les  chomins  qui  niarcno  *'  {Lcttrts, 
Inslntrlionsy  tt  Mf-moire»  de  Colhfrt^  by  Pient*  Clement,  vol.  iv.,  pp.  cxti  ri 
Äf^.),  he  promoted  the  construction,  by  De  Riquet,of  the  Canal  liaiigurduc, 
which  connect«  tho  Bay  of  Biscay  with  Iho  Gulf  of  Lyons  (ibid.,  p.  Ixxix) 
and  purchased  frvira  Charles  XL  of  England  tho  port  of  Dunkirk,  in  order 
to  niceive  tho  rommcrco  of  the  North  (Martin's  Hisiory  of  Francf,  4th  ed.» 
vol  xiii.,  p.  286).  Tho  oconomio  precept,  laissfzfairt^  was,  it  has  been 
stated,  bonvwod  by  tho  eighteenth  century  {Ltciures  tm  Modern  History, 
by  Lord  Action,  p.' 12)  from  Colbert,  according  to  whom:  '*  U\  hbcrt^  est 
TAme  du  comniurce.  11  faut  laissez-faire  les  hommes  qai  sVippliqnant  sans 
peine  k  ce  qui  conviont  le  mieux ;  c'est  ce  qui  apporte  Ic  plus  H'avantagc" 
(Colbert  in  Comptes  Hindus  de  V Institut,  xxxix.,  p.  !>3).  L'Ordonnanco  du 
CJomraerco  of  1673  was  mainly  the  work  of  ColU-rt  (pcwf). 

1  Ci}lbert.  rc<3rgani»Hl  the  French  colonies  in  (janadn,  Afartinique.  and 
St.  Domingo,  U'sitlc«  founding  others  ut  Cayenne  and  Madagascar  and 
Pondiohorry  {The  Moruirchy  of  France,  its  Rine.  Progrvsif,  and  Fall,  by  William 
Tooke,  F.R.S.,  p.  45(> ;  Mjirtin's  flistory  of  France,  4th  etl.,  vol.  xiii.,  pp.  113 
ei  iie^.  ,-  Chambers's  Enrychpedia,  vol.  iii.,  n.  337).  The  Code  Noir{L'Ordun- 
luincv  Ooloniale),  though  issued  after  ColberCs  death,  was  duo  to  his  in 
■pimtion  {post). 

*  Soo  Martin's  History  of  Fr(tn<e,  4th  ed.,  vol.  xiii.,  pp,  34,  35 ;  Leitris, 
InstrvriionSf  ?i  Memoiren  de  Colbert,  by  Pierre  Clement,  vol,  iv.,  passim, 
pp.  xl  e/  seq.  Colbert  stimulated,  as  far  as  possible,  the  multiplication  of 
cattle  and  the  acclimatization  of  foreign  animals,  and  renewed  the  exemption 
from  seizure  for  taxes,  etc.,  of  cattle  and  beasts  of  burden  {Ijettres,  Instruf' 
ttoiw,  ei  Memoirfjt  de  CoSberi,  by  Pierro  Clement,  vol.  iv.,  pp.  xlviii,  Ixvti), 
which  exemption  was  first  established  by  Sully  in  the  time  of  Henri  IV. 
(Bachelet*s  Les  Orands  Ministres  Franrain,  pp.  329  ei  seq.). 

3  In  lß(U  C<jlbert  became,  by  purchase,  .Superintendent  of  Buildings.  Be- 
sides (»m^Iy  against  his  inclination)  transforming  Vcrsjiillcs  from  a  shooting 
Imlge  into  a  pulacv,  enlarging  and  adorning  Les  Tuilcries,  tho  Lou%'re.  Fon- 
tainebleau.  St.  Germain,  and  Oliambord.  he  greatly  beautified  Paris  {Leitres, 
I nj^lritriions,  ei  Memoires  de  Colbert,  by  Pierre  Clement,  vol.  v.,  p.  xli),  en- 
trusting this  work  mainly  to  the  architect«  Perrault  and  Blondel  {ibid.,  p.  xlix). 

*  The  croation  of  the  Academj'  of  Imicriptions  and  Mnlals,  of  the  Academy 
of  Sciences,  of  the  Academy  of  Franco  in  Rome,  of  the  Academy  of  Arohi- 
tocturo,  and  of  that  of  Music,  are  due  to  Colbert  {Lettres,  Instructions,  et 
Memoires  de  Colbert,  by  Pierre  (dement,  vol.  v.,  p.  liii).  Ho  alpo  founded  a 
Profes8(in*hip  of  CSvil  Law  in  I67ft  {The  Monarchy  of  France,  its  Rise,  Progress, 
and  Fall,  by  William  Tooke,  F.R.S.,  p.  45t5),  while,  during  his  administration, 
the  Royal  Libraiy  was  renmve<I  to  a  more  suitable  place,  and  the  booke 
were  increased  in  number  from  16»000  to  40,(X)0  (Bonnochoso's  History  of 
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different  titles  to  historic  fame,  which  some  oonBider  eiililJc  him 
to  be  regarded  as  the  greaUjöt  MiiiiBter  in  the  aimalti  of  maiikiüd,* 
without  excoptLng  even  Sully  and  Richelieu,  not  to  mention 
MazÄrin,^  he  was  also  the  promoter  of  the  gi'eat  codifymg  crdiii- 
aaces  of  Loui»  XIV.,*  in  which  character  it  iß  pic  pce<;d  maii%  to 
oonsider  him  in  this  brief  cßsay. 

Before,  however,  concentrating  attention  on  this  aspect  of 
Colbert's  public  career,  it  ia  desirable  to  give  a  few  particulars  of 
his  life  and  origin.  Jean  Baptiste  Colbert  was  born  at  Rheims 
on  August  21i,  1619,^  and  his  parents  were  Nicholas  Colbert  and 
Marie  Pussort.  His  father,  who,  in  the  early  part  of  his  career, 
does  not  apjiear  to  liave  been  always  solvent,*  was  engaged  in 

France,  1002  od.,  translakd  by  William  RobHon.  p.  31*7).  On  May  21,  16G7, 
Colbert  was  modü  u  iiiumbor  of  the  Academy  of  Franco,  and  pronounLud  tliu 
customary  oration  {LeUre^t  Irisimctionsi  ei  Memotrcd,  by  Pierre  Clcmont, 
vol.  v.,  pp.  Ivii,  Iviii). 

*  Bonneclmse'a  History  of  FraticCt  1802  ed.,  noUi  by  tranalalor,  Willittin 
Rubaon,  p.  399,  wlicro  it  is  stated  that  the  real  glory  of  ihc  reign  of  Louis  XIV, 
boginfi  ttnd  onda  with  C'-olbcil,  aa  tho  glory  of  Thcbca  rose  and  fell  with 
Epaminondaa.  If  Louie  XIV.  obtained  the  titio  of  Great,  it  was  mainly  due 
tu  Colborl.  {Biographie  Universtlle,  Ancienne  U  Moderne,  vol.  ix.,  AI.  Colbert, 
p.  2*2.^),  aftor  wIiobo  death  the  uiouarchy  docUued  m  powei  and  importance. 

^  Mazarin  lias  been  tonned  "  tho  ablest  and  most  eucceBsful  of  Ministora  '* 
{Ltciurea  on  Modern  History,  by  Lord  Acton,  p.  235)  and  *'  a  statosman  of 
tho  highest  rank  "  [ihid.^  p.  236). 

^  Rtcueii  Oeneral  des  Anciennes  Lois  Franf^aises,  by  Isambcrt.  and  others, 
vol.  xviii.,  p.  103.  According  to  the  President  H^nauU,  '*  ColU^rt  qui  ä 
petabli  lea  financva  porta  sea  vues  plua  loin ;  jiwtioo»  commurcKs,  marine,  i)olico, 
tout  80  roasentit  do  Tcaprit  d'ordro  qui  a  fait  lo  principal  camct&n>  do  co 
:aimstro  ot  des  vuoe  supöricuro  dont  il  enriaagedt  ohaquo  parte  du  guuvcr- 
noment  "  {ibid.). 

*  Bachelet'a  Les  Qrands  Ministres  Francois,  tit,  CoUktI,  p.  3ti8  ;  LeUres 
Instruciiotis,  ei  Memoires  de  Colbert,  by  Pierre  Clement,  vol.  i.,  p.  xxiii.  Tho 
baptismal  ocrtiticate  for  tho  parish  ol  St.  Uilaire,  Rheims,  leave«  no  doubt 
as  to  th«  date  and  place  of  Colbert's  birt.li.  Nevertheless,  it  has  been  stated 
that  tho  date  of  his  birth  was  August  22,  I61Ü  (Martin's  History  of  France, 
4th  od.,  vol.  xiii.,  p.  21),  that  he  was  bom  in  Paris  in  1619  (Cluvlmers'  Oeneral 
Biofp-aphic/ü  Dictionary,  vol.  x.,  p.  16),  and  that  the  event  took  place  at 
RheimH,  but  not  imtil  1025  {Life  of  Famous  John  Baptist  Colbert,  done  into 
£uglisk  iu  1695,  p.  3).  In  1825,  ou  tho  occasion  of  the  eorouattun  of 
Charles  X.,  there  was  placed,  in  a  house  in  tho  Rue  de  Ci^räs,  near  to  tho 
Piaeo  ßoyale  at  RheimH,  iv  tablet  ou  which  was  engraved,  in  letti^mi  of  gold, 
tho  following  inscriptiuu — namely:  "  Jean  Baptiste  CoU>ert,  Ministre  d*i5tat 
8UUS  Louis  XIV.  est  no  dans  eetto  maiaon  le  Si)  Acut,  1619"  {Lettres,  In- 
structions, et  Jlemoiresdt  Colbert^  by  Pierre  Clement,  vol.  i.,  pp.  473,  474). 

°  I^ttres,  Instructions,  et  Mcmoires  de  Colbert,  by  Pierre  Clement,  vol.  i., 
p.  xxiii.  C^>lbert'a  father  ia  sometimes  referred  to  as  Nicolas  Colbert  do 
vaudidro  {ibid.).  Ho  eventually  became  Seigneur  de  Vandiere,  Governor  of 
Fimea,  Maltre  d*Hotel  in  Ordinary  to  tho  King  {Bio^a-pHie  Universelle, 
Anciemite  et  Moderne,  vol.  ix.,  tit,  Colbert,  pp.  208  ft  seq.),  and  Tr^orier  do 
rKxtraordiniiiro  des  Querros  (Baohelet's  Z««  Orand^i  Ministres  Francais, 
pp.  329,  403). 
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some  commercial  pursuits  at  Rheims,  and  was  probably  a  cloth, 
wool,  or  silk  merchant,^  though  it  has  been  stat-cd  that  he  was 
first  a  \v\n&  merchant,  and  then  a  clerk  to  a  notaT3^*  Colbert's 
mother  was  the  siHtt^r  uf  Henri  Pussort,  who  eventuall}'  became 
a  distinguished  councillor  of  the  Parliament  of  Paris,  and  one 
of  the  two  selected  by  the  King  Uy  be  "au  conseil  royal  des 
finances/'^  Hi«  association  with  Colbert  in  notable  projects 
of  law  reform  will  presently  bo  noticed.*  Colbert  was,  moreover, 
connected  with  Michael  Ic  Tellier.**  whose  sister  was  the  ^nfe  of 
Colbert's  uncle,  Jean  Baptiste  Coll>e.rt  de  Saint  Pouange  ®  a  man 
of  considerable  commercial  and  financial  repute,  who  idtimately 
attained  to  high  oflficial  rank  7 

Events  of  Life. — As  regards  Colbert's  remote  ancestry  little  need 
be  said.  When,  indeed,  he  became  famous  as  a  statesman,  cflForts 
were  made  to  trace  his  descent  from  a  yoimger  branch  of  a  noble, 
if  not  royal,  Scotch  family,  supposed  to  have  settled  in  France 
in  the  latter  part  of  the  thirteenth  century.®    This  origin  Colbert 

*  See  Biographie  Universelle,  Antienne  et  Moderne,  vol.  ix.,  tit.  Colbert, 
pp.  208  ei  seil.  ;  Life  of  Famous  JoJin  Baptist  Colbert^  dono  into  English,  piib- 
lishrd  1695,  p.  3;  A.  Jal'B  Diciionnaire  de  Biographie  ei  tPHistoire;  Colljtrt'B 
f'ifc,  by  Olomcnt,  2  vols. 

*  fbid.  T\w  author  of  Lcs  Soupirs  de  la  Frame  e^elave^  publißhcd  in  Colbert*« 
lifuliuu),  refers  to  him,  contoniptuouBly,  as  "  (Ha  d'un  marchand  do  Reims  ** 
{LeUreSt  Instruciions^  et  Memoires  de  Colbert,  «itpra,  vol.  i..  p.  407). 

*  See  Martin's  History  of  France,  vol.  xiii,,  p.  77  ;  Memoires  dv  Due  de 
Saint-Sivion,  vol.  i,,  p.  411. 

*  Post ;  and  see  Clement's  Hisioire  de  Colberts  vol.  ii.,  pp.  291  ei  seq,  ;  Precis 
de  Vllisioire  du  Droit  Franrais,  by  Paul  VioUct,  p.  186. 

*  liO  Tellior  ultimat<^ly  bocam«  Chanoolier,  and  was  Sporotary  of  Stato 
down  to  Irtrtrt  (Voltftire'H  Worht,  published  in  1819,  vol.  xWii.,  p.  36).  His 
Bon»  Franrin  Michael  Ir  Tcllior,  SlarqinH  do  Louvoia,  ono  of  the  greaU^st  (»f 
Pronch  War  Minist^Ts,  Iwcame  Coll)ort.'ß  great  rival  towartls  tho  end  of  tho 
laitor'a  public  ortreer.  Louvoia  was  tho  ovil  and  C'olbort  tho  goo<l  geniuK 
of  Louis  aIV.  {The  Life  and  Times  of  Louis  XI F.»  W  G.  P.  R.  JamoB,  vol.  i v  , 
p.  6'^  ;  and  hoc  also  Lectures  on  Modern  History,  by  Lortl  Acton,  p.  239). 

*  Leitres,  Instructions,  and  Mhnoires  de  CoUtert,  by  Pierre  Clement^  vol.  i., 
p.  xxiv, 

'  Bee  Nouvelle  Biographie  Generale,  vol.  xii.,  pp.  101,  102;  Mazarin  et 
lolbert,  by  tho  Comte  do  Cosnac,  vol.  i.,  p.  81. 

^  OiloH  Mf^nag«.  a  geiK^logiat  who  was,  it  may  bo  mentioned«  eventually 
düprivcd  by  Cülbort  of  a  pension  {Life  of  Famous  John  Baptist  Totter/,  dono 
into  English  in  1605.  p.  228).  pretended  to  have  traced  Colbert'ä  dosoent 
from  iho  Kings  of  Scotland  (ibid,),  while  Colbert  himself  claimed  to  belong 
to  an  ancient  and  noble  Scottish  family  named  Cuthbert  (Clomont's  lAfe  of 
Colbert,  vol.  i.,  p.  519;  ChalmerH'  Oeneral  Biographical  Dictionary,  vol.  x.» 
tit.  Colbert ),  a  younger  branch  of  which  was  alleged  to  have  settled  in  Scotland 
in  1281  [Biographie  Unii^rstUe,  Ancienne  et  Moderne^  vol.  ix.,  pp.  208,  225). 
Letters  Patent  of  .TamoA  U.  of  England,  registered  in  ParUani*^nt  May  21, 
1087,  attest  that  C^lll)^rt  was  dcaccndcil  from  noble  and  illufitrioua  Scotch 
pitrentSy  on  both  tho  paternal  and  maternal  eide  (see  Clomont's  Hisioire  de 
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by  no  means  repudiated,  hiil,  on  the  contrary,  is  suBpected  o£ 
having  endeavoured  to  uphold,  by  somewhat  unworthy  meana.^ 
It  is,  however,  more  than  probable  tliat  Colbert's  family  was,  In 
fact,  of  respectable,  but  thoroughly  bourgeois,  origin,=^  and  it  is 
certain  that  one  branch  of  it  settled  at  Troyes  and  the  other  at 
Rheims,^  in  both  of  which  cities,  and  also  in  Paris,  members  of 
the  CoHx»rt  family  were  engaged  in  commerce,  and  held  in 
honourable  repute,  in  the  sixteenth  and  seveJiteenth  centuries.^ 
It  should,  however,  in  fairness  be  stated  that,  in  16Ö7,  Colbert 


Colbert^  vol.  i..  Appendix,  pp.  519-032.  whpro  the  ancestry  of  Colbert  Is  fully 
discticwod).  CoIbtTt  bure  ou  lii»  coat  of  urmB  a  tmake  (Latin,  Colubtr  ;  Freucb, 
CtnUeuirc)  im{>alcd,  in  alluBioD  to  his  name,  and  fhu  whole  Colbert  family 
adopted  the  same  device  (  JuI'b  DiclionnaiTe  de  Biographie  et  d'Hisioire,  p.  309). 
The  Baronfl  of  Oa^telhill  have  been  cited  an  common  ancestors  of  the  Colherte 
of  Scotland  and  Frj»ncc,  and  n»  having  the  aame  coat  of  arms  {Biographic 
Univeraelie,  Anrifinnr  ei  Meideme^  vol.  ix.,  tit.  CoHxTt,  pp.  208  et  seq.).  For 
further  infommtion  a»  to  pedigree  of  the  Colbert  family  nee  Lettres,  Instmc 
lions,  et  Memoireji  de  Colbert,  by  Pierre  Clemont,  vol.  i„  Appendix,  pp.  407 
el  9e<j, 

^  It  has  been  staled  on  good  aulhority  that,  by  CJolbert's  ordci'8.  a  etono 
slab  placed  over  the  tomb  of  hie  grandfather  (a  vtooX  merchant),  in  the  Church 
of  des  Cordeliers  at  Kheims,  was  secretly  removed  and  another  substituted 
for  it,  on  which  Colbert  had  had  engraved,  in  old  characters  and  language. 
nn  account  of  the  supposed  chivalrous  exploits  of  a  Scottish  knieht  (one 
Richard  Colbert),  topt»thcr  with  the  lopend.  **  En  Ecosse  jo  oub  lo  beroeau, 
Gt  Rhoims  m'adonne  le  Tombcuiu"  (Bacholet*R/vMOratwf«iaini>/reai'ranraM, 
tit.  Colbert,  pp.  320  403  ;  NouveUe  Biographic  Qenerale,  vol.  xii.,  pp.  100, 101  j 
Life  ofFamoMn  John  Baptist  Co&ert,  done  into  Englieh  in  1695,  p.  228 ;  JUatarin 
et  Coibert,  by  the  Comt«  de  Cosnac,  vol.  i.,  p.  78 ;  Lettre^,  inMrucHons,  ei 
Memoiren  de  Cotbert,  by  Pierre  Clement,  vol.  i..  Appendix,  p.  471). 

'  Martinis  History  ilf  Frnntc,  4lh  ed.,  vol.  xiii,,  p.  21  ;  jiazann  et  Colbert^ 
by  the  Comte  do  Coanoc,  vol.  i.,  p.  81  ;  Letires,  InMruction^t  tt  Mimoirt«  de 
Colbert,  hy  IMcrre  C'lement,  vol.  i.,  pp.  xxii.  Aceording  to  the  AbU-  Clioisy, 
Colbert  had  great  pride  in  ancestry  (Bachelet'a  L^^Oranrfff  Mtnistrrs  Fran^ais, 
tit.  Colbert,  pp.  329  ct  urtf.),  but,  neverthcles«,  wns  honest  enough  to  lell  his 
eldest  «on  the  truth  alwut  hia  origin  in  these  words — viz.:  "  Coquin,  tu 
n'e«  qu'un  jvtit  bourgeois,  et,  si  nous  Ironipons  Ic  public,  je  vciix  «u  ninins 
que  tu  saehes  qui  tu  ea  "  {Mnznrin  ei  Colftrri,  by  the  Comte  deCoanac,  vol.  i., 
p.  79  ;  Memoircjt  de  VAUie  de  Choi^y).  Mi»n?ovor,  in  writing  lo  his  stin,  he 
(Colbert)  truthfully  statwl :  **Mon  tils  doit  bien  penaer  et  faire  Mjuvent 
r^Üexion  sur  ce  que  sa  naissance  Taurait  fait  dtre,  si  Dieu  n'a\'uit  pa«  beni 
mon  travail  et  si  co  travail  n'avait  poa  htk  extreme  "  {Lettres,  I riMrurtion«, 
et  Memoire.^  de  Colbert,  by  Pierre  Clement,  vol,  i.,  Api^mdix,  p.  408). 

^  Mazarin  ei  Colbert,  by  the  Conite  de  Co«nac,  vol,  i.,  p.  81. 

*  Xouvelle  Biographie  Generale,  tit.  Colbert,  vol.  xii.,  pp.  I0(),  101  ;  Jal's 
Dietionnaire  de  Biographie  et  SUiMoire^  lit.  O'ltlbort.  Colbert's  great-unele, 
Odoart  Colliert,  who  was  bom  in  tho  Rixt-eenth  and  died  in  the  Bevent4>entb 
century,  was  originally  n  merchant  of  Trove?,  who  eventually  extrnded  hi» 
busincHH  operations  to  Antwerp,  Frankfort,  Lyon«.  Venice,  and  Florenc«», 
where  he  established  bmnch  houses  for  the  distribul  *>n  of  the  product»  of 
ChampngTKt  (see  Martin's  History  of  Franre,  4th  ed.,  vol.  xiii.,  pp,  21,  22; 
Mntnrin  ei  Colbert,  by  the  Ct»mte  de  t^wnac.  v«»!.  i.,  p.  7n  ;  XottveUe  Biographie 
Ocneralf,  »upra). 
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was,  it  appears,  able  to  furnish  proofs  of  nobility,  which  had  to 
be  produced  to  enable  one  of  his  sons  to  obtain  admission  into 
rOrdre  de  Malte.^  Probably  such  proofs  werr  not  too  critically 
examined  by  officials  only  too  anxious  to  gain  the  thanks  and 
approval  of  a  powerful  Minister. 

Of  Colbert's  childhood  no  reliable  details  are  forthcoming, 
though  it  has  been  affirmed  that  a  profoxmd  reserve  and  im- 
panetrable  discretion  distinguished  even  his  earliest  years,*  His 
personal  appearance  can  hardly  have  been  attractive,^  if,  or 
stated  by  some  of  his  conteraporaries,  his  mien  was  low,  dejected, 
and  stern,  not  to  say  forbidding.^  In  spite,  however,  of  this 
unprepossessing  externa!  api)earance,  he  was,  as  has  been  re- 
marked, of  the  race  of  lions  and  not  of  foxes,*  though  his  extreme 
caution  and  discretion  may,  in  the  opinion  of  some,  somewhat 
bebe  this  description  of  his  character.  Certainly,  if  his  contem- 
pfTraries  arc  to  be  believed,  he  was  a  man  of  few  words,  who 
regarded  long  conversations  aa  so  much  time  lost,  and  seldom 
returned  a  verbal  answer  to  a  question  of  any  importanee  until 
the  proposition  put  before  him  had  been  first  reduced  into  wiiting 
for  his  more  careful  consideration."  His  industry  and  attention 
to  business  were  such,  and  his  complete  mastery  of  details  so 
exe>eptional!y  complete  and  accurate,'  that  it  has  been  stated 

^  L^res,  In$truciionSt  el  Memoires  de  Colbert,  by  Pierre  Clement,  vol.  i., 
p.  xxiii. 

>  ßloge  de  Jean  BajUisU  Colbert  (1783),  p.  3.  The  following  anecdot«>  of 
^'ol belt's  early  manhood  is  worth  repeating:  When  in  the  service  of  Michael 
le  Tellier  (see  post),  and  by  his  order,  Colbert  delivered  to  Mazarin,  then  at 
Sedan,  a  letter  from  the  Queen  Motlter  (Anne  of  Austria).  Colbert  hod 
etrict  infltructions  not  to  leave  tho  letter  in  the  Cardinarß  possession,  but  to 
return  with  it,  after  His  Eminonc*^  had  n-ad  it.  Mazarin,  winhingto  retain 
the  letter,  had  recourse  to  various  stratagems  to  enablu  him  to  do  so,  which, 
however,  entirely  failed,  owing  to  Colbert's  hrmneas  and  fidelity  to  his  trust. 
When,  in  8ul>sequent  years,  Colbert,  on  Le  Tellier's  rccommoniialion, entered 
the  servioe  of  Slazarin,  the  lattifr  romumliered  the  incident  just  described, 
but  OS  one  wholly  to  Colbert's  eretiit  (Chalmers'  Bu.graphical  Diciionary^ 
tit.  Colbert,  vol  x.,  pp.  15  ci  «cq,  ;  Life  of  Famous  John  Baptist  Colbtrt^  dime 
into  English  in  1695,  p.  4  ;  Jal's  Dietionnaire  Biographie  et  d'UistoirCj  tit. 
Colbert). 

^  8<«  Mazarin  et  Colbert,  by  tho  Comte  de  Cosnac,  vol.  i-,  p.  80.  The  best 
portrait  of  Colbert^  which  hardly  seems  to  justify  written  descriptions  of  his 
personal  appearance,  was  by  Nanteuil  (Martin's  History  of  France,  4th  ed., 
vol.  xiii.,  p.  23). 

*  Life  of  FamotLS  John  Baptist  Colbert ^  dan^  into  English  in  1005,  p.  3  ;  JaPs 
Ihctiotnaire  de  Biographie  et  d'HiMoire^  tit.  Colbert. 

"  Martin's  History  of  France,  4lh  od..  vol.  xiii.,  p.  23. 

"  Life  of  FnmoHK  Jnhn  Baptist  Colbert.,  done  into  Kn^lish  in  1095,  p.  3  ;  Elttge 
de  Je  tit  Btftti^ft  Colhrrt  ( ITH.'H).  p.  3. 

'  Lettre«»  l-Mtrueiion«^  etMemviresdeColbertt  by  Pierre  Clement»  vol.  i.,  p.  xxi. 
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of  him  that  no  man  waa  ever  more  laborious  and  diligent.* 
Whether  his  apprehension  was  as  quick  as  that  of  Cardinal 
Mazarin  may  perhaps  be  doubted.^  though  it  must  certainly  have 
been  far  above  the  average.  He  slept  but  liUle,  and  was  most 
temperate  in  his  diet,  and  knew  onJy  one  sort  of  repose — namely, 
that  experienced  by  change  of  work,  or  by  passing  from  one 
difficult  task  to  one  less  difficult.^  As  a  man's  nickname  some- 
times affords  a  clue  to  his  character,  it  is  perhaps  worth  mentioning 
that  Colbert  was  called  b}*  some  "  Vir  mannorms,^^^  and  that 
Maclame  de  Sövign^  dubbed  him  "JLc  A'^ortf.'andti'embled  al  the 
•very  idea  of  seeking  an  audience  of  him.^ 

Though  Colbert  was  undoubtedly,  in  the  main,  the  architect 
of  Iiis  own  fortunes,  and  obtained  his  ultimate  promotion  to  the 
highest  ministerial  rank  in  Franco  by  his  own  personal  merits 
and  exertions*  he  did, nevertheless, owe  his  first  intToduction  to 
public  life  to  hie  Uncle  Jean  Baptiste  Colbert  de  Saint  Pouange 
(already  mentioned) 7  who  rescued  Colbert"  from  the  commercial 
career  for  which  he  was  originally  destined,*  and,  in  1648,®  pro- 

*  teftrefi,  Inttruction.^,  d  Memohc'^  de  Colbert,  by  Pierre  t'lemcnt,  vol.  v., 
p.  Iviii ;  Dictionnaire  de  VAcudemie,  ed.  of  1094,  I^face.  Like  Napoleon  I. 
(see  Sloano's  Life  of  Napoleon,  vol.  iii.,  p.  1Ö3),  Colbert  never  seems  to  have 
found  the  limit  of  his  ca|Kicity  for  work. 

^  Martin's  Hifttory  of  f  ranee,  4th  ed.,  vol.  xiii.,  p.  22. 

*  Memoiren  de  Charles  Pfrrault,  p.  34. 

*  Baohelet^fl  Les  Orands  Ministrejt  Fran^ais,  tit.  Oolbert,  pp.  320  et  acq, 

^  Ibid. ;  and  sec  Letirts  de  3fadame  dt  Sivigni  (annotated  edition,  1862)» 
vol.  iii.,  p.  33. 

*  LeitreSt  fnstrueHons^  el  Memoires  de  Colbert,  by  Pierre  Clement,  vol.  i., 
p.  xxxi.  Colbert  might  truly  have  exclaimed  with  Corneille,  *' Jo  ne  doU 
iju'a  uiois  seule,  toute  ma  rt'iiomm^  "  (Biographie  Universelle,  Ancienne  ei 
Miidrrne,  vol.  ix.,  tit.  Collx^rt,  pp.  208  et  seq.).  '  Ante,  p.  253. 

^  Mazarin  ei  Colbert,  by  the  Comte  do  Coanac,  vol.  i.,  p.  81 ;  Martin's  History 
of  France,  4th  ed.,  vol.  xiii.,  p.  22.  In  his  early  j^outh,  Collttirt  was  sent  to 
Paris,  and  then  to  Lyona,  to  learn  commerco,  i-etuniing  eventually  to  Pari», 
where  he  passed  from  the  office  of  a  notary  («aid  to  have  bf-^n  the  father  of 
the  poet  Chapelain)  into  that  of  a  procurator  {prociire^tr),  and  then  beeamo 
ft  clork  '*  Chez  un  trÄsorier  doa  parties  caauollee  "  (Martin's  History  of  France, 
4th  ed..  vol.  xiii.,  n,  22  ;  Maznrin  ei  Colbert,  by  the  Comte  do  Cosiiac,  vol.  i.» 
pp.  79  ei  seq. ).  Whether  Colbert  waa  over  in  the  service  of  Mazarin's  bankers, 
Cesanni  and  Maeerani.  appcara  to  bo  doubtful  {Mazarin  et  Colbert^  by  the 
Comto  de  Cosnao,  vol.  i-,  p.  81  ;  Biographie  UnitKraellet  Ancienne  et  Moderne, 
vol.  ix-,  tit.  Colbert,  pp.  208  et  seq.). 

*  This  was  also  the  year  of  Colbert's  marriage  to  the  wealthy  Marie  Charon, 
the  child  of  James  Charon  (Sieur  de  Miliare,  and  a  native  of  Bloia)  and  of 
Marie  Begon  (Lifr.  of  Famous  John  Baptist  Colbert,  done  into  Engliäh  in  1695. 
p.  0;  Martin's  History  of  France^  4th  ed,  vol.  xiii.,  p.  22).  By  her  ho  liad 
nine  children,  who  all  achieved  diHtinction,  in  the  Government,  Church,  or 
Army  (Bachelet'H  Lts  Grands  Ministres  Frant^ais,  lit.  Colbert).  One  of  hi» 
daughters  married  the  Duo  de  Cbevrouec.  and  the  other  the  Duo  do  Bc^au- 
viUiere.     Colbert's  eldest  son,  bctt^^r  known  as  the  Marquia  de  Seignelay, 
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cured  for  him  employment  under  Michael  le  Tellier.  at  that  time 
either  Comptroller-General  of  Finance  or  Minister  of  War> 
Under  this  distinguished  ötatesman,  CoUx^rt,  tlianks.  in  no  »mall 
measure,  to  the  commercial,  legal,  and  financial  tiaiuing  he  had 
already  received  *  exhibited  great  aptitude  for  buHiness  and  those 
eminent  qualities  of  head  and  heart  which  deterniined  Le  Tellier 
to  introduce  and  recommend  for  office  his  protege  to  Mazarin  * 
who  soon  gauged  Colbert's  worth.**  and,  besides  entrusting  him 
with  several  delicate  diplomatic  missions.*  eventually  ap- 
pointed him  his  itUendatU,  and  finally  made  him  one  of  the 
executors  of  his  will** — so  well  satisfied  indeed  was  Mazarin  with 
Colbert's  supreme  gifts  in  administrative  and  financial  matters,'' 


who  by  somo  is  said  to  have  owed  his  Bucooaa  in  life  to  propitious  circutn* 
stances  ruthur  tluiii  tu  iiidividuul  iiiorlt  [Letirta,  Instriution«,  ct  Memoiren  de. 
Ctßlberlt  by  i^'iurru  Cluuiuul,  vul.  iii.,  pari  2,  pp.  ü  and  xli),  wliile  utherH  asHurt 
that  he  was  at  least  as  ablu  a  man  as  hit»  father  (Voltairo'K  cullected  Works, 
publiuht'd  in  1819,  toI.  x  vii. ,  p.  35  ;  LcUres  de  Madame  de  Sengnc,  annotu(4.Hl  od., 
ISii'I,  vul.  ix.,  pp.  582,  583),  hopod,  aocordiug  to  a  publisbttd  lutlcr  uf  Madam« 
du  Maint«non,  to  aucccod  to  all  hi»  father's  variüUä  posts  {Lfttrfj*^  instnteiions^ 
€t  Mhnoire^  de  Colberf,  by  l*icrro  tUcniont,  vol.  iii.,  part  2,  p.  xv :  Martin's 
tiUtory  of  France^  4th  ud.,  vol.  xiv..  p.  2),  and  did.  in  fact,  bucuino  Minister 
of  Marine,  in  which  oitiw  ho  rendered  good  service  to  hi»  ct)untry  {ibid.,  vol.  iii., 
part  i.,  p.  iv;  Voltairo's  coIk''ct4Hi  Worht^  published  in  1819,  vul.  xvii.,  p,  35). 
He  only  survived  his  father  w»v«n  years,  dying  NovoiuIht  3,  lti90,  aged  thirty- 
aüie  {Ltttres  de  Madttme  de  iVenj/ue.  annotated  ed.,  1802,  vol.  ix.,  pp.  582,  583). 
Auother  son  of  Colbert  was  Marquis  de  Bluinvillo  ot  d'Amoty,  who  neld  certain 
Court  appointments,  of  which  he  was  deprived  in  favour  of  Micliael  le  Tellirr's 
son,  Louvuis  {LettreSf  Instructions^  ft  Memoires  dc  Colbert,  by  Pierre  Uloinont, 
vol.  iii.,  part  2,  p.  xvi).  One  of  Colbert's  sons  became  Archbishop  (if 
Rouon. 

*  Jal's  Diciionnfiire  de  Biographic  ei  d'Hisioirt,  tit,  Colbert. 
"  Martin's  History  of  Franrr,  -ith  ed.,  vol.  xiii..  p.  22. 

3  Ihid,  Mazarin  ei  Colbert,  by  the  Comte  de  Cosnao,  vol.  i..  p.  81. 

*  Colbert  did  not  ut  Urst  appreciate  Miizariu's  grvatiiess  of  inti^Uect.  lbouy:li 
ho  eventually  estimated  thu  Cardinal's  qualities  at  their  true  wurth  (Martin's 
Uisiortj  of  France,  4th  ed.,  vol.  xiii.,  pp.  22,  23). 

**  TJieae  missions  comprisod  one  to  Romo  to  Pope  Alexander  Vll.,  to  induco 
the  latter  to  restore  to  the  Duihy  of  i*arnia  the  Duohy  of  T>c  Castro,  and  to 
help  the  Venetians  {Bio^raphir  l/nii^fradle,  Ancienne  et  Mcdeme,  vol.  ix.,  tit. 
Colbert,  p.  210).  Prior  to  this  mii^sion  f^>ll)crt  was  created  Marquis  do  Croissi 
{ibid.)t  and  ho  eventually  became  Marquis  do  Seignelay,  a  title  subsequently 
borne,  aft«r  Colbert's  death,  by  his  olde^it  son. 

^  Mazarin  et  Colbrrt,  by  the  Comte  de  Cosnac,  vol.  i„  pr.  iii  */  seq. ;  Tht 
Oeneral  Bio^aphicol  l>it:tionary,  new  edition  by  Alexander  Ohalmors,  F.!S..\.. 
vol.  X,,  tit.  Ut»lUTt,  pp,  \{i  tit  srtf.  ;  <J»\h  Dictionruiirede  Biograjtht€  etd'  Ili^toire 
p.  395  ;  Leitrest  Instructions,  et  Memoires  ds  Colbert,  by  Pierre  Clement,  vol.  i., 
p.  ci. 

^  As  Riehelion  and  Mazarin  may  be  si^id  to  have  been  the  founders  of 
political  doiBpotism,  so  C<jlbert  may  be  regarded  as  the  founder  of  administra- 
tive despotism  {Masarin  et  Colbert^  by  the  Comte  de  Cosnac,  vol.  i.,  p.  v). 
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both  in  public  aiid  private  life,  that,  when  dying,*  he  recom- 
mended Colbert  to  Louis  XIV,  in  the  following  words,  namely : 
*' Je  voiiij  doiö  tout,  Siry,  mais  je  eroiw  m'a^quiltt^r  en  quelquo 
Borto  avcc  votre  maje»t6  en  vous  donnaut  Colbert."  ^  The  King, 
however,  scarcely  needed  this  rooonuncndation  from  his  dj-^ing 
Minister,  as,  for  some  time  before  Cardinal  Mazarin's  death, 
Colbert  had  secretly  helped  Louia  XIV.  to  investigate  and  erilieize 
Fouquet's  daily  statements  of  account,  and  in  bo  doing  had 
revealed  to  the  King  talents  which  were  not  unmixed  >vith 
geuius/^  Still,  it  was  not  until  some  months  after  Mazarin's 
death  that  Colbert  waa,  upon  Fouquet's  tliagrace,  made  intendatU 
of  the  finances,  while  his  appointment  as  Comptroller  General  of 
Finance  was  deferred  until  1ÖÖ5."*  Culbert  s  HuLsequent  eanHT 
was  one  of  rapid  advancement  in  the  public  service,  to  which 
the  age  in  which  he  lived  was  undoubtedly  favourable,  for  the 
constitution  of  Fi'ance  then  consisted  in  its  being  a  Government 
tlu*ough  Coimcils,  to  which,  with  few  exceptions,  neither  birth 
nor  rank  gave  any  right  of  admission.^  Hence  it  was  that 
bourgeois  likcC<^>lbert,  Bossuet,  and  Louvois  were  employed  by, 
and  in  high  favour  with,  the  Grand  Monarque,  who  became  par 
excellence  the  King  of  the  Merchant  Classes,®  and  was  quite 
content  that  his  nobles  should  remain  courtiers  rather  than 
statcemcn.    This  policy  may  have  been,  in  part,  dictated  by 

^  Mazarin's  rocommuudatiutui  of  Colbort  to  Louis  XIV.  are  said  to  have 
bi3on  almost  his  lost  words. 

*  Elofft  de  Jean  Baptisie  Colbert,  p.  4  ;  Biographie  Vnivcrdeilc,  Ancitnnt  ei 
Moderne,  vol.  ix-,  tit.  C'dbcrt,  p.  211  ;  Mftrtin'o  History  oj Fraiux,  4th  ed.,  vol. 
xiiL,  |i.  2Ü :  Memoire«  de  Choisy,  p.  579.  Though  Colbert  did  not  at  lirst 
cstcom  Cardinal  Maubrin,  ho  did  at  last  thoroualily  appreciate  his  talent« 
utid  many  good  qualities  (see  Martin's  Uiatory  of  France^  4th  ed.,  vol.  xiü.t 
pp.  22,  23). 

*  Martin's  History  of  France,  4th  od.,  vol.  »ii.,  pp.  26,  27  ;  Biographie 
Univeredle  rt  Moderne,  vul.  ix.,  tit,  Colbort,  pp.  210,  211.  Louis  XIV.  recog- 
nized in  Colbert  "  Thomme  solide,  Thomrao  des  choaes  aöriouaoB ;  Ic  aervitcur 
düvoue  ;  Ic  morvuillcux  instrumont  du  jMUvoir  royal,  lo  g6niu  qui  or^oit  et 
avait  riiubilite.  de  faire  croirv  bt  son  inaitre  qu  11  ne  faisait  qu'ob^ir  uux 
[K'Udüeti  du  »ouvuraiu"  (Jurs  Diciionnaire  Critiqutde  Biographie  el  £ Hietoircy 
p.  395). 

*  Letires,  Instructions,  ei  Mimoires  de  Coibert,  by  Pierre  Clement,  vol.  ii.» 
part  i.,  p.  xhx. 

*  Cambridge  Modern  History,  vol.  v.,  p.  3  ;  Lettres,  IryitruetioM,  et  Memoirts 
de  Colbert,  by  l'irrro  Clement,  vol.  i.,  Appendix,  pp.  4ü7  et  seq. 

*  Social  France  in  the  SeivfUeenth  Century,  by  C^oile  Hngon,  p.  147  ;  and 
see  Lt'ttres,  Instructions,  et  Memoiren  de  Colbert,  by  Pierre  ('lement,  vol.  i., 
p.  467,  where  a  jiaHsage  is  cit^*d  from  a  work,  publiahod  in  C'oIbürt'B  lifetime, 
railed  Les  Soupirs  de  la  France  des  Kadave  qui  aspire  apres  ea  libtrte-,  complain- 
ing of  tlie  admission  into  the  QoTemmont  of  bourgeois  like  Louvois  an<l 
Colbert. 
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dread  lest  thoso  who  wore  bom  in  the  purple  should  in  time,  if 
promoted  to  fill  high  offices  of  State,  become  powerful  enough  to 
attack  luid  limit  the  rights  and  prerogatives  of  the  Crown  iteelf.^ 
At  all  events,  it  is  certain  that,  after  Colbert's  death,  and  when 
his  eldest  sou,  the  Marquis  de  Scignely,  and  Louvois  were  no 
more.  Louis  XIV.,  with  no  one  of  sufficient  intellect  and  strength 
of  character  to  thwart  liim,  reigned  supreme  over  a  Ministry 
composed  of  persons  who  may  fitly  be  described  as  *'  titled 
clerkÄ."  ^ 

It  is  not  proposed  to  trace  at  greater  length  Colbert's  general 
career  as  a  Minister,  especially  as  its  principal  achievements 
have  already  been  briefly  recorded  on  an  earlier  page  ;^  and, 
moreover,  form  the  subject  of  detailed  notice  in  the  volumes  of 
French  history  and  works  of  general  biography.  Attention 
must,  however,  now  be  called  to  Colbert's  position  as  a  jurist  and 
law  reformer, 

Colbert  as  Law  Eeformer. — That  Colbert  should,  amidst  his 
many  other  absorbing  occupations,  covering  at  one  time,  as 
has  been  seen,  the  whole  field  of  departmental  administra- 
tion,^ have  had  time  and  courage  to  initiat^e  and  superinteJid 
the  Herculean  task  of  cousoUdating  and  amending  the  Ia\v8  of 
his  country,  may  well  amaze  the  most  strenuous  statt*sman 
of  modern  times,  lie  possessed,  however,  a  po\^xTful  incen- 
tive to  action  in  the  knowlexlge  that  in  an  age  which,  in 
its  ideals  and  etforts,  both  political  and  literary,  t^'pified  order 
and  author i  ty  ,*  the  admi  ni  stral  ion  of  just  ice  ( hroughout 
France,  but  especially  in  the  prox-inces,  was  both  irregular  and 
corrupt.**  This  was  partly  due  to  the  rival  claims  of  innumerable 
feudal  Court«,  as  against  Royal  Magistrates  and  one  another^ 
for,  notwithstanding  the  encroachmcJits  of  the  Cro^-n  on  its 

^  Introduotiou  by  Churlc»  8arulca  to  Nelaon^s  abridged  oditiou  in  French 
uf  Iho  Mttnoirca  du  Due  d^  »Saini- Simon, 

*  Franrois  de  Ftndvnt  bv  Viscount  St,  Cyres,  p.  45. 
»  AnU,  p.  241:1. 

*  Martina  History  of  Franctf  4th  od.,  vol.  xiii.,  pp.  33.  'M  ;  Lrttref,  In- 
MmciioM  ei  Mtmonta  de  Colbert,  by  P.  Cleinonl,  vol.  i.,  p.  1  ;  Colbert»  Promottur 
dt6  Qrands  Ordonnancts  de  Louxa  Xf  V.,  by  Alfred  AjinA,  p.  1 1.  From  löfil  to 
1672  were  the  most  glorious  yeans  for  Colbert,  and  when  hi«  ideas  roigned 
supremo  (Martin's  HUtonj  of  France,  4th  od.,  vol.  xÜi.,  p.  35). 

^J^ambrtd^c  Modern  History,  vol.  v.,  p.  15. 

*  Ibid.  The  oxtrttordiiiiiry  iiHsiÄes  held  at  Clcnnotit  Ferrand,  called  "  Los 
Grunds  JuuiBd'Auvcrgnc."  luuät  iiavu  r'vvuUhI  thu  existeuw  of  many  abuses 
ouUing  fur  reform  (Martina  Hiötory  of  France^  4lli  ed.,  vüI.  xiii.,  pp.  G9  ct  «e/y.)* 

T  ibid. 
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independence,  feudal  justice  still  subsisted,  though  in  a  confused, 
ai'bitrary,  and  corrupt  form.^  Moreover,  both  Civil  and  Criminal,; 
Procedure  were  in  a  more  or  less  imperfect  condition,  and,  in 
the  ijitexesl  of  humanity  and  the  speedy  administration  of  justice, 
demanded  simplification  and  reorganization,  while  the  brutality 
of  the  punL^hments  attached  to  crimes  sorely  needed  mitigation, 
seeing  that,  instead  of  reforming  the  criminal  himself,  or  acting 
ati  deterrents,  they  seemed  calculated  to  have,  and  in  fact  had,  a 
precisely  opposite  eflfect. 

It  was,  then,  in  such  conditions  as  these  that  Colbert,  actuated 
by  noble  and  sincere  motives,  urged  Louis  XIV.  to  signalize,  if 
not  immortalize,  his  reign,  then  already  becoming  famous  on 
other  grounds,  by  giving  his  sanction  and  an  impulse  to  a  great 
scheme  of  legislation,  designed  to  reduce  into  one  body  all  the 
existing  ordinances,^  thereby  rendering  jurisprudence  fixed  and 
certain  throughout  the  entire  kingdom,  and  also  destined  to 
bring  about  a  necessary  reduction  in  the  number  of  persons 
mvetited  with  judicial  power.®  That  Colbert  did  not  fully  achieve 
all  that  he  hopeil  to  accomplish  as  a  law  reformer  was  certainly 
not  liis  fault.*  He  did,  however,  initiate  that  codifying  pi 
which  eventually  produced  the  Codes  Napoleon,  and  thereby 
aided  the  work  of  bringing  the  customary  law  of  France  again 
into  harmony  with  the  Roman  law.'^ 

From  an  undatetl  paper  in  Colbert's  handuritiiig,  whic^h  reveals 
his  idea  of  codification,  it  in  evident  that  he  was  well  aware  that 
euch  idea  was  by  no  means  origma.1,  though  he  seems  to  have 
considered  that  Henry  III.  alone,  amongst  previous  French 

*  Canthridfjit  3Iod<rn  History  vol.  v.,  p.  15.  In  the  reign  of  Philip  II,  of 
Franco  (called  Philip  Äugu^tue)  the  administration  of  justice  by  feudal  lunlti 
vas  curtailed,  and  they  were  no  lunger  allowed  to  decide  eoiios  according  to 
their  lufire  caprice,  while,  at  the  same  time,  judges  wore  appointed  to  try  oud 
determine  causes  in  accordance  ^ith  settled  law. 

^  Volberi,  rromoicur  dtm  Qrands  Ordonnance^  de  Louü  XI  V.t  by  Alfred 
Aym6,  pp.  Iß,  16,  17;  Precis  de  V tiistoirt  du  Droit  Frtiw^is,  etc.,  by  Paul 
Viollet,  p.  185  ;  Cours  EUmentaire  d'UiMoirt  du  Droit  Franfais,  2nd  ed.,  by 
Adh^mar  Esmein.  p.  785. 

^  Precis  de  VBistoirt  du  Proti  Fran^-nia,  etc.,  by  Paul  Viollot,  p.  185  ; 
Biographie  üniveraelie,  Ancienne  el  Moderne,  vol.  ix.,  tit.  Colbert,  p.  216. 

*  See  Colbert,  Promoteur  des  Grands  Ordonnances  de  Louis  Xl\ .,  by  Alfred 
Aymä,  p.  17« 

*  Studies  in  History  and  Jurittprudcnce^  by  Janie«  ßryce,  pp.  107,  376, 
377  ;  Manuel  du  Droit  Franrais,  Uth  ed.,  by  Judge  Pailliet,  p.  viii.  Ever 
sinoe  the  diBOOvery,  in  the  roign  of  Louis  VII.  (Le  Joune),  in  the  twelfth  cen- 
tury, of  a  copy  of  the  Institubus  of  Justiuiuu,  the  Kouiau  civil  law  hud,  in  the 
greater  part  of  Europe,  and  notably  in  France,  become  the  abttorbing  study 
of  the  learned. 


Digitized  by  L^OOQ  IC 


OOtBEBT 


261 


Kings,  had  planned  to  reduce  the  whole  of  the  ordinances  of  the 
country  into  a  single  body,^  assigning  the  execution  of  tliis  tawk 
to  tho  President  Briseon.  who  did  indeed  oompUe  what  is  termed 
the  "Co<lo  Henry,"  which,  however,  never  oamo  into  actual 
operation.' 

In  Colbert's  time,  and  indeed  before  the  great  Revolution,  the 
civil  legislation  of  France  was  divided  into  two  general  systems, 
namely,  the  customary  and  the  writt<ui  law.  e^ch  of  whieli 
branched  into  a  multitude  of  subdivisions.®  There  were  upwards 
of  180  customs,  ext*»ndLng  more  or  less  over  the  various  provinces 
of  Prance.'*  Di  man\^  parts  of  the  coimtry.  though  less  in  Pnjvence 
and  Tjangue<loc,  the  Roman  law  had  gone  back  ijito  that  shape 
of  a  body  of  customs  from  which  it  had  emerged  a  thousand 
years  befon\  while  in  Northern  and  Middkt  France  somo*mstc»ms. 
and  especially  those  relating  to  land,  were  not  Roman  at  all.** 
Independently  of  customary  law  and  written  law,  considered  as 
local  law,  France  was  also  governed  by  Roman  law,  the  laws 
of  the  Prince,  and  the  decisions  of  the  local  Parliaments.® 

'  Hiatoire  de  la  Procidvre  Criminelle  in  Frnnce,  by  Adh^man  Ksmoin,  p.  173; 
Cloment'fl  Hiatoire  de  Cjibert,  vol.  i\,,  p.  297 ;  Manuel  du  Droit  Franrais^  i)lh 
ed..  by  Judge  Pailliot,  p.  xiv.  Ideas  of  oodificatiott  have  been  aitributud  to 
earlior  Frenoh  Kings  than  Honry  m. — namety.  to  Charles  VII.,  Louis  XL, 
antl  Honry  II.  (soo  The  Civil  Lawa  of  France,  by  D.  M.  Aird,  p.  19),  not  to 
mention  Henry  IV.  {Colbert,  Promotetir  des  Orands  Ordonnancrs  dr  I^uis  XI Y., 
by  Alfrrd  Aym^,  p.  14).  Moreover,  theee  royal  project»  of  codification 
wore  wcondwl  by  many  ominent  jurista  of  tho  sixtocnth  century  in  th»?ir 
writings  {ibid.)»  whilo  Colbert  himself  ro&nmed  the  work  at  an  auspiciinua 
moment,  seeing  that  Dnmat  was  then  comp<jBing  his  Ircatiw  on  civil  law 
{ibid.)  and  Lamoignon,  firat  President  of  the  Parlomonl  do  Paris,  was  con- 
templating and  nvolving  a  scheme  of  unified  and  cenoral  legislation  fur  the 
whole  Kingdom  of  Franco  [ibid.),  in  which  work  tnerc  wns  eventually  asso- 
oialod  with  him  tho  learned  jurisconsult  Barth^Iimi  Auzanot  {Prtci«  dr  VUis- 
toiredu  Droit  Franraia,  etc.,  by  Paul  VioIIet,  p.  184). 

■  Sop  authorities  in  preceding  note.  La  Garrlo  d<w  Seaux  Mfirillac  had.  in 
a  mwfcsuro,  tho  same  fate  iv»  the  Codfl  Honry  {Hiatoire  rf«  la  Gad*:  Criminelle 
en  frnn<v,  by  Adhnmar  Ksmoin,  p.  178). 

*  The  Civil  Laws  of  France,  by  D.  K.  Aird.  p.  20. 

*  fbid.  According  to  one  authority,  before  tho  Rovolution,  French  legis- 
lation comprised  not  less  than  fifty  goneml  customi^  and  2*25  local  euMtonis, 
without  taking  into  account  those  provintx'S  which  were  under  the  wriltea 
law  i  Dictionn'iirr.  Ü9ad  de  Droit,  by  Max  Ijt^grand.  avocat,  tit.  C-ude,  p.  1H9). 

*  Studies  in  Histonj  and  Juris prttdencc,  bv  James  Bryeo,  p.  107. 

«  The  Civil  Law  of  France,  by  D.  M.  Aird,'  p.  19.  Tho  '*  Parlementa  "  must 
not  l>e  confounded  with  T>C8  fitata  O^nt^raux  (National  Assemblies),  which  wero 
summoned  at  uncertain  intervals  by  the  King,  and  in  some  reij^ns  not  at 
all,  though  they  alone  were  supposed  to  grant  subflidiea  to  tho  Crown  and 
sanctitm  tho  levving  of  contributions  from  the  people  (see  .Judge  Pailliet's 
Manuel  du  Droit  Franrais,  vol.  i.,  p.  x).  I/>s  J*arlemen(H  wx»ni  Courts  of 
Judtioo,  and  tho  hrst  of  these  to  bo  established  \va8  the  Parlement  de  Paris, 
in  thu  year  13<>2,  by  Philip  IV.  (Le  Bel),  down  to  which  time  a  Court  of  Justice 
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Having  once  secured  the  King's  sanction  and  approval  of  hiB 
scheme  for  the  amendment  and  codification  of  the  law.^  Colbert 
lost  no  time  in  carrying  it  into  execution,  and  at  once  proceeded 
to  settle  the  essential  preliminarie«.^  Accordingly,  a  Council  was 
created  to  make  all  needful  preparations,  to  discover  and  discuss 
existing  defects  and  abuse»,  and  to  devise  remedies  for  them.* 
Two  classes  of  persons  only  were,  in  the  first  instance,  employed 
as  members  of  this  Council — namely,  eminent  jurisconsults  and 
members  "  du  Conseil  du  Roi,"  to  the  exclusion  of  such  members 
of  the  Parlement  de  Paris*  as  were  not  ministers,  and  also  to  the 
exchision  of  the  judicial  body  (Les  Corps  Judiciaires).*^  This 
Coimoil,  termed  the  C/onseil  de  Justice,  was  subdivided  into 
three  sections.*    Of  these,  the  first  had  assigned  to  it  ecclesiastical 

from  the  oorlieat  puriod  followed  the  pereoii  of  tho  King,  a  practice  which 
was  found  to  br  irkftonio,  »nd  led  tu  the  jjnidual  pslablishment  of  olevon 
Sovereign  Courts  or  Parloments,  in  various  ]>art8  of  Franco  {The  Monarrh^ 
o/  Franet,  iM  Rise,  ProgreM,  anä  Fall,  by  William  Tooko,  F.R.S.,  p.  208). 
In  1674,  tiouiö  XIV.  himself  gave  Parlomenlft,  or  Sovoreipn  CourtH,  to  FranchÄ 
Comte  at  Dol,  and  afterwards  at  Besan^on  {ihid.).  For  a  very  interosting 
aooount  of  *'  Lc  Parlement  do  Paris  oi  le«  antres  aur  son  module,"  boo  Mfmoire« 
du  Due  de  SfiintSimon^  1857  ed.,  vol.  xL,  chap.  17.  pp.  306  et  eeq. 

*  Clolbert  c<>mmumcated  his  plan  to  Louis  XIV.  about  the  year  1664  or 
1005  (tfistoire  df  h  Froredure  CrimindU  en  France,  by  Adhi^mar  Gamein, 
p.  180).  Louis  XIV.  was  in  tho  habit  of  attributing  to  himwOf  the  primary 
idea  of  Codifying  Ordinance'»  (ibid.,  p.  177). 

*  Ibid.  ,-  and  Bee  Colbert^  Prtrntoteur  des  Grand  Ordonnance^  dt  Lout*  X/F., 
by  Alfred  Ayml-,  pp.  15  ei  seq.  The  Ordonnance  Civile  wa«  prepared  with 
tfio  grcat^'.st  solemnity  {Recueii  Oenh-al  des  Anciennes  Lot«  Ftnn^ftiseSt  vol. 
xviii..  p.  103).  These  preliminaricH  about  to  be  descril>ed  were  prior  to  tho 
iiwue  of  the  Ordonnance  Civile,  but  the  hiBtory  of  tliiB  Ordinance  may  bo 
TOK^rdtd  as  t  he  history  of  all  t  he  ordinanoeB,  and  Cflpeciallv  of  the  Ordonnance 
Criminelle  of  Irt70  (Huttoire  de  la  ProcMure  Criminelle  en  yranre,  by  Adli^miar 
Esmein.  p.  'itHJ}, 

'  Culbert,  Promoteur  dts  Orandu  Ordonnaners  dr  Umis  XIV.,  by  Alfred 
Ayine.  p.  17  ;  and  see  Martiir»  Hietorff  of  France,  4th  od.,  vol.  xiii.,  pp.  67 
ei  »eq. 

*  Prkiis  de.  VHisioire  du  Droit  i'rani'ow,  by  Paul  Viollct,  p.  186;  Conrä 
EUmtntairt  d'fJistoire  du  Droit  Frant^is,  by  Adh^mar  Esmein,  2nd  ed.,  pp.  785 
et  Beq.  Tho  dislike  conceived  by  Louis  XIV.  and  Colbert  to  tho  Parlement 
do  Paris,  and  to  some  of  the  Provincial  ParlementH,  dated  from  tlw  troublous 
limes  of  the  Fronde,  when  grave  exeesscR  were  committed  which  were  con- 
nived at  if  not  inspired  by  lea  Pariementa  (Lf/rre^.  Instntctiong,  et  Mhnoire» 
de  CoU.ert,  by  Pierre  Clement,  vol.  i.,  p.  xi).  Colbert  \»  suppOM«!  to  have] 
meditated  fatal  designs  against  the  Parlement  de  Pari«,  and  partly  on  this 
Aorount  had  no  »-ish  to  asHciciato  any  of  its  menilH»rH  in  hi«  prttposed  legislativo 
reforms  {Preeis  de  V Hifttoire  du  Droit  Frnncais,  by  l*ftul  VioUet.  p.  186  ;  Ht>- 
toire  de  la  Procedure  Criminellt  m  Francr.  by  Adh^I-niar  E.smoin,  p.  1 70). 

'  Oour«  Elhnentaire  d'lIisUiirc  du  Droit  Frnn^aw,  by  Ahbi^-mar  Eiunein.  2nd 
ed..  pp.  785  et»€q. 

*  Colbert,  Promoteur  deA  (hands  Ordonnances  de  Louis  XIV.,  by  Alfred 
AvmiS  p.  17;  Histoire  de  la  Procedure  Criminelle  en  France.,  by  Adhömar 
Esmein,  p.  179. 
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affairß,  the  second  mait^MS  concerning  the  nnbility.  while  to  the 
third  section  was  relegated,  in  a  special  manner,  all  that  related 
to  civil  and  criminal  justice  and  police.^  Colbert  was  himself  a 
member  of  the  last-named  section,  at  the  sittings  of  which,  in  his 
absence,  his  ideas  and  wishes  were  ably  represented  and  ex- 
pounded by  his  imcle,  Henri  Pussort,^  in  whom  he  had  complete 
confidence.^ 

To  aid  the  Council  in  its  work,  and  to  enable  it  to  fulfil  its  duties 
effectually,  by  C-olbert's  advice,  given  t-o  the  King,  memoranda 
were  obtained  from'legal  experts  in  various' parts'of  the  country 
detailing  the  abuses  to  be  remedied  and  suggesting  remedies.^ 
Moreover,  also  by  Colbert's  advice  and  direction,  inquiries  were 
set  on  foot  among  recognized  and  effective  bodies  (Corps  Compe- 
tents)  with  a  view  to  obtaining  valuable  and  reliable  information, 
and.  further,  while  the  Council  was^maturing  its  projects,  eight 
able  and  trustworthy  Maitres  des  Requetes^  were  despatched  to 
do  duty  in  all  the  "  Parlements  du  Royaurae,"®  to  ascertain  and 
receive  complaints  and  criticisms,  and  to  forward  same  to  the 
Conseil  de  Justice,  certain  members  of  which  were  specially 
deputed  to  receive  all  reports  and  communications  from  the 
Maitres  des  Requites,  and  to  maintain  a  regular  correspondence 
wi til  them.' 

The  first  sitting  of  the  Conaeil  de  Justice  is  said  to  have  taken 
place  after  Mass  on  September  25,  1665,®  at  the  Louvre,  in  the 

'  Coihf.rt,  Pronwteur  d^A  Orandfi  Ordomuincf^  df  LouU  XIV.,  p.  17. 
'  Fbid. :  and  nofi  PrfH^  de  PHüft^t're.  du  Droit  Frarn^ain,  by  Paul  Viollet, 
p.  18G. 

*  Martin's  fiintort/  of  France,  4th  ed..  vol.  xiii,,  p.  77. 

*  CMertt  Promoteur  dcJt  Gra-nds  Ordonnancra  de  Louis  XI V.,  p.  17  ;  Preds 
de  PBistoire  dtt  Vrmt  Franrain.  by  Paul  Viollot.  p.  180.  TIkjso  memoranda 
•till  «xist  in  the  Bibliotliöque  Nalioimle  {HiMoire  de  la  Procedure  Criminflle 
tn  France,  by  Adhemar  Esmein,  p.  180).  Of  these  memoranda  Honri  l^issort's 
waa  the  only  ono  to  wtiich  Colbort  attachod  real  importance  and  which  ht* 
analysed  {ibid.), 

"  They  recoivod  special  instnictionB  from  Oolbort  himself  (CoIbcrU  Promo- 
ieur  dea  Orandes  OrdcnnariceA  de  Loui«  XIV..  by  Alfrod  Aym6,  p.  17).  A 
Maltro  dos  Rcqußtoe  was  a  momber  of  the  Council  of  State,  next  iii  rank  to 
a  counsellor. 

*  HiaUnredelnPmredttre  Criminelle  en  France,  by  Adh^mar  Bsmcin.p.  194. 
'  Ibid. :  and  see  Colbert,  Proirtottur  des  Qrands  Ordonnance*  de  Louis  XfV,,  by 

Alfred  Ayni«^,  p.  17. 

^  There  appears  to  bo  some  difforenoe  of  opinion  in  regard  to  the  date  of 
the  first  sitting.  Thus,  while  the  dat«  given  in  the  t«xt  is  vouched  for  by 
ono  authority  {HiAtcire  de  la  Procedure  Criminelle  en  Fraiu^.  by  Adhi^mar 
Efmoin.  p.  104),  aooordinp  to  another  authority  the  first  sitting  took  place 
on  October  10, 1666  (Martin's  History  of  France,  a\\\  ed..  vol.  xiii.,  p.  77,  nolo  1 ). 
while  October  28.  1666.  has  also  Jvon  mrntionrd  a«  the  correct  date  {ibid.  ; 
Isambmi's  Recueil  Otniral  dea  Anciennes  Loia  Frant^axaea,  vol.  xviii.,  p.  lO-l). 
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King'astudy,  and  in  the  presence  of  Louis  XIV.,  who  presided  over 
it  in  person,  and  dehvered  an  allocution.^  From  that  moment 
the  great  work  may  be  said  to  have  commenced ,  and  it  was 
cont]nue<l,  without  interruption,  to  its  conchision  and  achicve- 
ment.2  The  Conseil  used  to  aHsembh»  at  least  every  fifteen 
days  (and  generally  under  the  presidency  of  the  King  himself), 
when  the  articles  adopt^nl  by  the  Commission  de  Justice^  were 
submitted  for  deliberation.^ 

The  second  sitting,  which  was  also  held  at  the  Louvre  in  the 
King's  presence,  took  place,  it  is  believed,  on  October  11,  1065,^ 
and  seems  to  have  been  a  notable  one*  It  was  at  this  sitting 
tliat  Louis  XIV.  interrogated  the  different  members  of  the  CVinseil 
de  Jastice,  asked  each  of  them  his  advice,  and  decided  to  divide 
the  matters  in  hand  into  principal  heads,  confiding  each  of  these 
to  two  or  more  members,  who.  after  discussing  them  with  some 
famous  advocates,  were  required  to  report  their  viewis  thereon 
to  the  King,  to  whom  the  final  decision  was,  however,  reserved,' 
Colbert  himself  also  spoke  at  great  length  on  the  same  €)ccasion» 
praising  the  King  and  expounding  in  detail  the  scheme  recom- 
mended for  adoption  * 

It  is  quite  unnecesHary  to  refer  to  each  of  the  several  sittings 
held  by  tlio  Couseil  de  Justice,  but  it  should  be  noted  that  it 
was  not  imtil  January  26,   1667,  that,  by  the  King's  express 

'  Histoire  de  la  Procedure  CrimineUe  en  Franre,  by  Adht'miir  KHmein,  p.  1 JM. 
At  thifl  (iret  sitting,  bopidc«  the  OhanwIIor  Soguicr,  who  knflvv  etj  litllo  of  llio 
prttjeot  in  hanti  tiiiit  he  appoara  to  have»  blui»dered  somewhat  {lii^toire  de  fa 
Procedure  Crimiyieliti  en  Franc4i,  by  Atlhi'inar  Ksmein,  p.  194),  llwn?  wcro 
present  MM.  Voiain.  Hotman,  do  Viller(»y.  d'Abgro.  le  Tellior,  do  Lyunne, 
do  Verthamon,  Poucet,  Bouohorat.  vi  Henri  Puswirt  {PrecU  de  I'HiMoire 
du  Droit  Fran^aiA,  by  Paul  VioUet,  p.  18(j  ;  lUsUiire  de  la  Proddnrt  Criminelle 
en  France,  by  Adh^^mar  Esmein.  p.  10^)). 

*  ifisfoire  de  la  Procedure  OrimineUe  en  France,  by  Adh6mar  Efimoin, 
pp.  il)4.  HIS. 

^  8ee  Cotherl,  Promotevr  des  Orands  Ordonnances  de  Loiiis  XIV.,  by  Alfred 
Aym6,  p.  19. 

*  It  has  boon  stated  (hat  thr  sittingH  of  tho  Conpoil  do  JuHtitx»  CMmmcnced 
October  28,  HHIO.  and  i.^inilinui»d  vwry  wonk.  and  wimrtime»  lantod  for  many 
days,  down  to  February  U',  I0(t7  (iKämlwrt'B  Jiectieil  General  dtA  Aneiennes 
Loin  Frani^ai-aes^  vol.  xviii.,  p.  H.I4). 

*•  Hiatoire  dr  la  Procednre  Crimindlr  en  Frnnrr,  by  Adhcmar  Efltnrin.  p.  196. 
Tlioso  who  dilTor  as  t(»  tiip  dat<i  of  tho  first  sitlinj;  of  the  (%>tw<m1  do  Justiee 
muyt  obviously  alno  i>o  taken  aa  disputing  the  da(«i  of  tho  »ccond  an(i  Rome 
of  the  «ubeuquont  flitting^. 

*  Ibid.  MM.  d'EstamppH,  dp  Morangiu.  and  do  SÄve  fi^ro.  for  the  5r»t  lime. 
at  this  second  sitting  of  tho  Conaeil  de  Jufltico,  while  M.  Pouoet'a  name  dis- 
appears [ihid.). 

'  Prrrif  de  VHiMoire  du  Droit  Franrais,  by  I'.iul  Viollwt.  p.  180. 

^  Hi«toirc  dc  la  Prou^inre  Criminelle  en  France,  by , Adhcmar  Eamein,  p.  198. 
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coniTnanrl,  Lamoignnn.  the  First  President  of  the  Parleraent  de 
Paris,  who  had  pi-evioualy  explained  to  Louis  XIV,  his  own  ideflS 
on  codification,^  appeared  at  the  Coaseil  de  Justice,  accom- 
panied by  an  imposing  deputation  of  Presidents  of  Courts  of 
Justice  in  their  robes  of  office,  and  wearing  their  juflicial  naps.^ 
Prom  this  period  tlio  Conseil  de  Justice  represented  both  the 
Parlemcnt  do  Paris  and  the  Conscil,  and  continued  its  work, 
mainly,  if  not  invariably,  in  the  house,  and  largely  \mder  the 
direction,  of  the  Chancellor  Sexier*  The  Meraliers  of  the 
Parlement  de  Paris  were,  however,  not  permitted  to  take  part 
in  tlic  preparatory  labours  undertaker»  in  respect  of  all  the  codi- 
fying ordinances  promoted  by  Colbert,  but  only  in  respect  of 
those  relating  to  the  Civil  and  Oriminal  Ordinances.*  The  other 
ordinances  were,  it  appears,  framed  in  strict  accordance  with 
Colbert's  original  plan,  which  completely  ignored,  for  purposes 
of  consultation,  the  members  of  the  Parlement  de  Paris.^ 

It  was  during  the  sittings  of  the  Conseil  de  Justice,  and  while 
the  Civil  and  Criminal  Ordinances  were  under  discussion,  that 
the  ancient  independence  of  the  Parlement  de  Paris,  admirably 
defended  by  its  First  President,  Laraotgnon,  seemingly  against 
Henri  Puasort,  but,  in  fact,  against  Colbert  and  Louis  XIV.  ® 

^  PricU  de  VHistoire  du  Droit  Francais,  by  Paul  VioUet,  pp.  185. 186.  IS7. 

'  Iwimbcrt*»  Keeueil  Qenerai  des  Ancienn^Jt  Lois  Franvai^fs,  vol.  xviii.,  p.  I'M, 
not«!  1  ;  Colhert,  Promoteur  des  Orands  Ordonnanas  de  Louis  XI  V.,  liy  Alfred 
Aynn^*,  p.  19 ;  Preds  dc  Vffisioire  du  Droit  Franraia^  by  Paul  Viullct,  p.  1S7  ; 
Tneso  President«  of  Courts  of  Justice  were,  on  account  of  their  beadgrnr, 
termed  "  Pnoaidont«  k  Mortior  "  (ibid.). 

»  Priois  de  PBiMoire  du  Droit  Francois,  by  Paul  Viollot,  pp.  186,  187. 
The  first  of  these  sittiugs  in  ChancL'Uor  Sogiiicr's  house  was  held  on  January  2H, 
1667.  and  the  last  on  March  17  of  same  year ;  thero  were  nHu^clhor  nftcpn  of 
tbcfie  Hittings  (Isambert'B  Recueil  General  des  Anciennes  Lois  Fran(;aiae8,  vol. 
xviii.,  p.  I(»4»  note  1 ).  While  the  sittings  of  the  Conseil  de  Justice  were  being 
held,  8i.x  advocate»,  designafeil  by  the  King  for  tlic  purpoae,  prt^jiared  **  Ic^ 
ÄWment«,"  and,  together  with  the  First  President  and  members  of  the  Parle- 
ment de  Parin.  disciut^ied  the  title»  and  article«  of  the  proposed  ordinance 
{Clement's  Hishiire  dr  Colbert,  vol.  it.,  pp.  304  rt  xrq.  ;  Hintoire  de  la  Prnrrdure 
CtimineUe  en  Franrr.  by  .Adb^mar  Esmein.  p.  192;  Letfrps,  ln»lrurh'onfi,  et 
Mhnoiresdp.  Cnlhert.  by  Pierre  Clement,  vol.  vi.,  p.  21). 

*  Cours  Elemrniaire  d'Histotre  du  Droit  Franraise,  2nd  od.,  by  Adhöniar 
»mein.  p.  788. 

*  Ihid.  ;  and  wee  Martin'»  Histonj  of  F ranee,  -Ith  c<I..  vol.  xiii.,  p.  77. 

"  Louis  XIV".*s  ivucdlcption  of  the  excesses  committed  during  the  Fronde, 
which  obliged  him  to  quit  his  capita!  and  ro  from  pri^vinco  to  province  in 
nwler  to  assiat  at  tlio  hickc  of  the  revolted  towns,  canned  him,  when  he  beCAme 
hia  own  master,  to  puniith  "  los  Parlement**,"  and  papecially  "  Ic  Parlement 
do  Paris,*'  as  the  incitora,  if  not  the  authors,  of  the  riot«  and  insurmotions  ; 
in  thus  acting  ho  wa^  supported  by  fkilbcrt  {Letires,  /nsfntetions.  ct  Manoires 
de  CoUterU  by  Pierre  Clemout,  vol.  i.,  p.  xx). 
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erpired.^  Neverthelces,  the  Parlement  itself  emerged  from  this 
ordeal,  stricken  indeed,  but  still  alive,  while  Lamoignon.  its 
discreet  First  President ,  on  the  day  that  the  first  of  the  Ordinances 
(L'Ordonnaiice  Civile)  was  registered,  was  still  able  to  reserve  to 
the  Parlement  de  Paris  the  right  of  rcmonBtranco,  but  veiled 
indeed  by  such  necessary  and  deUcate  flatteries  as  were  exacted 
bj'  the  presence  of  an  autocratic  sovereign^  who,  in  1673,  com- 
pletely abrogated  such  rights  * 

The  historj'-  of  the  discussions  which  took  place  at  all  the 
different  sittings  of  the  Conseil  de  Justice  is  not  fully  known, 
though  the  subsequent  conferences  between  the  members  of  such 
Conseil  and  the  delegates  of  (lie  Parlement  dt^  Paris  were  even- 
tually published,  and  afforded  means  for  the  correct  interpreta- 
tions of  the  Ordinances  themselves  when  issued.* 

The  Ordinances.— It  was  on  April  20.  1667,  that  the  first, 
of  the  Codifying  Ordinance» — that  is  to  say,  L*Ordonnance 
Civile,  sometimes  caUed  the  Code  Louis^ — was  registered.** 
and  without  the  necessity  of  any  lit  de  justice  being  held  by 
tlie  King  to  compel  its  registrationj  This  Ordinance,  which 
was  in  itself  a  veritable  Code  of  Procedure,*  contained  thirty- 

*  Hiatoire  de  la  Procedure  Criminfiie  en  Frana,  by  Adhcinur  Bsruoin.  p.  187. 

*  Precis  de  VHistoire  du  Droit  Frain'aia,  by  Paul  Viollet,  p.  187. 
3  Ibid.,  p.  189. 

*  Histoire  de  la  ProcMurt  CriminelU  en  France,  by  Adhemar  Esmein.  p.  104. 

*  Martin's  History  of  France,  4th  ed..  vol.  xiii.,  p.  78. 

■  Ibid.,  p.  I8fi  ;  CtdLeri,  Prifmoteur  des  Omnds  Ordomutncea  de  Louie  XIV., 
by  Alfred  Ayme,  pp.  lU,  20, 

'  When  a  Park-meiU  refused  to  regiater  an  Ordinance,  Edict,  or  Declaration, 
a  lit  de  justice,  or  stance  royale,  wa»  held,  at  which  the  King,  by  his  own 
abßolut«^  authiirity,  compellc":!  the  registration,  in  his  prosoncc,  of  any  such 
Ordinanne.  Deolaration,  or  Edict  (Manupl  de.  Droit  Frartfai^,  9th  ed.,  by 
Judge  Pailliet,  p.  x).  Ordinrincca  and  Edicts  came  into  operation  on  llie 
day  of  their  regiatnition  {ibid.,  p.  ix).  From  the  time  of  Louis  IX.  (Saint 
Louis),  the  laws  which  previously  had  betMi  culled  Capitularies  and  Etablisse- 
monts  were  termed  Ortlinances  or  Edicts  {ibid,),  and  these  were  addressed 
to  the  Parlement»  and  iSovoroign  Cuuncils  to  pubiinh  and  tranBcrihü  on  tlioir 
Registers  {ibid,}.  Declarations  wore  letters  patent,  issued  by  the  King,  which 
applied,  reformed,  or  revoked  Edicts  or  OnÜnanoes,  and,  like  them,  had  to 
be  registered  {ibid.).  IjO»  Arrfits  dn  ConwMl,  which  were  iiisued  by  tlie  King, 
mern  motu,  interpreted  Edict«,  OrcHnanc*^«,  and  Declaration«  {üjid,).  Often 
the  Parlomcntfi  and  Snveroign  iHounoils  addresHod  remonstrances  to  the  King 
on  particular  Edicts,  Ordinances,  and  Doclaratious  before  rogifitering  them, 
or  only  registered  thcnn  with  certain  rostrictious  and  modificatioDB,  so  that 
an  article  rejected  by  one  Parlement  or  Sovopoign  Council  was  sometimes 
accopt<'d  by  «nulher  {ibid,,  p.  x).  Thus  L'Ordonnanco  Civile  of  1007  and 
L'Ordonnance  Criminelle  of  1670  wore  not  received  in  Ijorraine  {ibid.).  Tl» 
right  of  remonstrance  was  abolished,  in  the  case  of  the  I^arleuiont  de  Paris  at 
all  events,  in  1(173  {sitpra). 

*  Martin's  History  of  Franee,  4th  ed,,  vol,  xiii.,  p.  178. 
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five  articles.  The  Preamble^  and  first  eight  Titles  were,  at 
the  time,  consitJered  to  Ix^  of  the  highest  legal  ami  political 
importance,^  while  the  entire  Ordinance,  which  it  is  not,  hoM^- 
ever,  proposed  to  examino  in  detail,  aimed,  like  those  which 
were  subsequently  issued,  at  producing  a  complete,  systematic, 
an<l  detailed  codification  of  a  ]>ranch  of  law  of  wide  and  general 
importÄnce.^  According  to  the  iuteJitions  of  its  framers  and 
editors,  this  particular  Ordinance  was  principally  designed  to 
diminish  the  length  of  lawsuits,  to  reduce  their  cost,  and  also 
to  simplify  prcxscdure*  Its  very  first  article  was  styled  "de 
Tobservation  des  ordonnances,"  and  provided  that  all  Ordinances, 
Edicts,  and  Declarations  are  to  be  "gard^es  et  ol>serv6e8  par 
toutes  nos  cours  de  parlement.  grand  conseil,  chambres  dee 
oomtos,  cours  des  aides  t^t  autres  nos  cours.  jugcs.  magistrats, 
officiers,  tant  de  nous  que  des  seigneurs,  et  par  tout  nos  autres 
sujets,  mome  dans  les  officialites,"^  and  further  declares  "tons 
arrets  et  jugements,  qui  soront  donnas  contre  le  disposition  de 
nos  ordonnances,  edit«,  et  d6cIarationp,  nuls  et  de  nul  effet  et 
valeur  ;  et  les  jugcs  qui  les  auTont  rendus,  responsables  des 

*  Tho  Proamblo  was,  in  flubBtanco,  as  follows :  "  Louis,  Ac,  .  ,  ,  Comme 
la  justice  csi  lu  plus  Bulido  fundomont  dc  la  dunSo  des  6tats,  qu'elle  asBure  le 
repot*  doa  famillüB  ot  lo  bonhour  cIch  pouplcB,  uoub  uvoiib  employ^  tou»  noe 
Hoins  pour  la  r^iablir  par  Tautorit^?  do«  lois  au — dedniis  de  notre  royaumo 
aprös  lui  avoir  donnö  la  pais  par  la  force  do  nos  armcB — c'est  pourquoi,  ayant 
reoonnu,  par  le  rapport  de  pereonnoH  de  grande  expt'rienee,  que  log  ordon- 
nances saf^ment  ^tabUes  par  leb  rois  nos  prÄdecesseurs  pour  tennincr  lea  pnicAa 
^taif-nt  oosorv&»8  differemmont  m  plusieurs  do  noe  cours,  cc  qui  caufiait 
la  ruiiir  de«  families  par  la  multiplicity  des  proc^ures,  le«  fraifl  des  ponnmiteß, 
et  la  variety  des  jugoments ;  «t  quil  ^fjiit  n^cessaire  d'y  pourvoir,  ot  rondre 
Toxpt'dition  doa  affaires  plus  prompte,  plus  faoilp.  ct  plus  sure,  par  le  r<»tran- 
ctuvnt  de  pluiüeurs  d^lais  ot  actes  inutiles.  ct  par  reiablisscment  d'un  slyle 
uniforme  daiie  toutes  nos  coura  ot  fii^goa.  A  cos  eauBos  do  Tavi»  do  notro 
consoil  et  de  notre  oertaino  sciencts  ploine  puissance,  ot  autorit^  royale,  nous 
avons  dit  deolar6,  et  ordonn^,  disons.  decIÄrons.  et  ordoonons.  et  nous  plait 
c©  qui  ensuit "  [RtcutH  Qhirral  des  Anciennta  Lois  Fran^aistSy  bj'  Isambert 
and  others,  1829.  vol,  xviii.,  pp.  103.  104,  105). 

»  Precis  de  VHistoire  dn  Droit  Francis,  by  Paul  Viollet,  p.  186.  Tho 
following  arc  tho  ht^idings  of  the  eight  Articles  referred  to  in  the  text — namely : 
I.  Do  Tobeervation  des  ordonnance«  ;  IT.  Des  ajoumementB  ;  TIT.  Dos  dilais 
Bur  les  assignations  et  ajournementn  ;  TV.  Des  pr^,sentation8  ;  V.  Des  Cong^s 
et  d^faute  en  iimtidre  civile ;  VT.  Des  fins  do  non-proo^der ;  VII.  Des  d^lais 
pour  d^libörer  :  VIII.  Des  garans  (Isamberi^B  Recueil  General  d'Anciennts 
Luis  Francises,  vol.  xviii.,  pp,  105  el  seq.). 

3  Cotirs  Elimentaire  du  HiMoire  du  Droit  Franchise,  2nd  ed.,  by  Adhemar 
Esmoin,  p.  785.  This  method  of  Codification  introduced  by  CollM^rt-  was 
afterwards  continued  in  the  reign  of  Louis  XV.  {ibid.). 

^  Coihert.  Promot^ir  des  Qrandfi  Ordonnances  de  tours  X/ F.,  by  Alfred 
AymÄ,  p.  22.  '" 

*  Title  I.,  art.  ^(Isambert's  Bccueil  Qerural des  Aneiennes Lois Frani;ai9es, 
vol.  xviii.,  p.  106)." 
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dommagee  et  int^ret«  des  parties,  ainsi  qu'il  sera  par  nous  avis^.^ 
The  length  in  point  of  time  of  adjournments  before  the  various 
civil  tribunals  was  likewise  prescribed  by  tläs  Ordinance,^  which 
also  forbad  the  use  of  certain  dilatory  pleas,  which  expt-rience 
had  proved  to  result  in  the  needless  prolongation  of  trials  and 
increase  of  cost«  ®  Moreover,  in  order  to  stifle  at  an  early  stage 
of  a  lawsuit  useless  and  unfounded  Utigation,  litigants  were, 
by  the  same  Ordinance,  obliged  to  supply  copies  of  the  proofs 
on  which  they  relied  in  ftu|iport  of  their  cases.*  L'Ordonnance 
Civile  also  carefully  regulated  and  defined  the  right  and  limits  of 
appeal  from  one  coui't  to  another,  reduced  the  time  for  the 
exercise  of  such  right  from  thirt}'  years  to  three  years  and  six 
months,*  and  preöcril)e<l  the  cases  in  which  judges  might  l>e 
challenged.®  By  the  same  Ordinance,  a  distinction  M'as  estab- 
Ushed  between  commercial  debts  and  civil  debts,  and  the  enforcing 
of  the  latter,  by  means  of  corporal  reetrainte,  regulated  and 
restricted.' 
With  regard  to  the  holding  of  inquiries  by  witnesses  (Enquetes)  .^ 

*  Titio  I.,  art.  8  (iBamltert's  Rccueil  Oeneral dea  Anciennee Loift  Franxaisett, 
vol.  xviii.,  pp.  UH'},  107).  This  particular  article  was  »toutly  ivmstod  by 
Lamoignon,  First  President  of  the  Parlament  do  Paris,  and  other  Parliamentary 
deputies,  as  heu\^  derogatory  of  the  dignity  and  honour  of  the  judicial 
Bench  {Coibert,  PromoteuT  des  Grands  OrdoniMwes  df  Lmtis  XIV.,  by  Alfred 
Aynu',  pp.  20,  21).  This  want  of  confidence  in  the  Judaea  is  also  indicated 
by  an  Kdict  of  1073.  pmhibitlng  Judjfe»  from  taking  fees  or  Balariea  in  cxcoRa 
of  tlir  Huni  prescrilM'd  by  law,  and  which  the  First  PrcRident  of  the  Parlement 
was  required  to  üx,  until  tho  financial  condition  of  the  State  could  permit  of 
(rratuitoua  administmlion  of  Justice  (Anciennes  Lois  Fran^mses,  Tit.  XIX. 
p.  80).  By  Tilli)  IL.  art.  14  of  the  Ordonnance  Civile,  Uahera  and  liailiiT« 
won>  n-quirt'd  to  Ik*  able  to  read  and  write. 

'  Ord.  (Uv.,  Tit.  II. ;  and  see  Colbert,  Promoteur  des  Qrands  Ordonnance  de 
fjouis  XI  v.,  by  Alfred  Aym^,  pp.  22,  23. 

3  Ord.  Civ.,  Tit.  VI.,' IX.,  and  XIV.;  and  see  Colbfrt,  Promateur  de 
Qrands  Ordonruinces  de  Louis  XIV.,  by  Alfred  \ymi%  p.  25. 

*  Ord.  Civ..  Tit.  II..  art.  6;  Tit.  III.,  art.  5.  These  proofs  were  termed 
piVrw»  juMiflroiivfS, 

»  Ord.  Civ..  Tit.  XXVH,,  art.  12. 

«  Ibid.,  Tit.  XXIV.  '  Ibid.,  Tit.  XXXTV. 

"  Ord.  Civ,,  Tit.  XXII.  In  the  early  history  of  the  French  Court«  the 
maxim.  **  Tetrwiris  pm^^ent  ittires,"  prevailed  (Bodilinpton's  F^fr^rh  Loir  of 
Eridt'nrf^  p.  02),  but.  gradually,  by  various  causet»,  including  tlw  sprt^d 
of  printing  and  writing,  the  rule  oontahieil  in  this  mnxim  was,  in  Pebrunrj', 
ir>(i*i,  revorfwd  by  .Article  ,54  of  IVOrdonnanr*^  sur  In  nfctmio  de  la  ju.stio« 
{commonly  CAÜcd  I/Ordonnanw  do  Moulin  dc  iRfifi).  Acrordinply.  even  at 
the  present  day.  in  Civil  (as  diHtinj^uisht'd  from  Criminal)  Causcvt  in  France 
wilneswa  give  their  testimeny  in  chamberp,  not  in  open  Court,  under  a 
spceiiil  prooeduro  known  a«  "  EnquOte,"  conducted  Ix^fore  a  judge  specially 
appoinU'd  for  the  purpose,  sitting  in  chambers  (Boddington's  French  Imw  of 
Evidence,  pp.  2,  1*2,  03;  CirJc  Civil.  Book  III..  Tit.  HI.,  arts.  1341  rf  st-q.). 
This  taetimouy,  wlten  given,  comes  bofure  tho  Cuurt  in  writton  form  only, 
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L*Ürdüiiiiance  Civile  contained  variouH  pruviHioiin,  and  prohibited 
their  being  held  by  deputies.^  while  "les  enquetes  par  turbee  " 
et  "cellos  dVxameu"  were  ah(ilislie<l.^ 

On  the  subject  of  registration  of  blrtlw,  deaths,  and  mairiagos 
tlie  Ordiiuwioo  under  coiisidenition  contained  various  provisions 
and,  OS  some  previous  ordiiiancen  had  also  done,-"*  placed  these 
"Actes  de  l.fitat  Civil/*  as  the3'  are  termed,  almost  entir<.'ly  in 
lay  hands,**  whereby  they  forfeitiKl  their  exclusively  religious 
character  and  significauce.^  Nevertheless,  tlie  French  Rrvtjlii- 
t  ion,  when  it  took  place,  still  f  oiuid  the  liegister  Books  in  the  hand^ 
of  the  curds.® 

Owing  to  difficulties  having  arisen  in  the  execution  nf  the 
Urduiuiance  Civile,  another,  supplemental  Ihrrcto,  "ptnir  la 
reformation  de  la  justice,  faisant  la  continuation  de  celJe 
du  mois  d'Avril,  1667,"  wa«  issued.''  Moreover,  several 
Edicts  were  also,  at  various  times,  registered,  which  form, 
as  it  were,  apjieudices  to  the  original  Ordomiance  Civile.* 
Thus,  by  an  Edict  of  August,  1669.  a  new  court,  called  la  Tour- 
nelle  Civile,  was  attaelied  to  the  Parleiuent  de  Paris,  for  the 
adjudication  of  cases  in  which  the  amount  in  dispute  did  not 
exceed  a  tluiusaiid  ötTUs,**  while  another  Etliet,  issued  in  1673, 
not  only  reduced  the  fee»  payable  to  the  jiulges,  and  curtailed 

and  tlie  judges  oompualng  such  ('ourt  Imvo  to  sort  out  the  wheat  from  tho 
chuff,  and  form  thoir  opinion  upon  the  fact«  which  titoy  consider  rotcvant 
aud  proved  {ibid.).  In  »hort,  it  is  Iruu  to  »ay  in  Franc«  that  'Mo  principe 
qui  uomine  uotrc  droit  L-ivU.  relutivcineut  jv  la  prouvo  testimoninlu.  «hI  que 
Doll« — Hi  n'L^Ht  udmiäHiblv,  quo  dans  de»  coji  oxocptionnclH  pcnnottement 
visÖB  par  la  loi ;  il  n'ost  poa  permis  d'appliquer  ce  mode  do  prouvu  imt  aua- 
logio     (Code-CivU  AnnoU,  by  Fuzier- Herman,  vol.  3,  p.  450). 

1  Ord.  Oiv.,  Tit.  XXII.,  art.  12. 

^  Ord.  Civ.,  Tit.  XXXV. ;  and  seo  Colherl,  Promotcur  dea  Orands  Ordonnance^ 
d^  Ixmia  XIV.,  by  Alfrud  Aym6,  p.  26. 

^  /.c,  tho  0rdiaaiicc8  of  August,  1539,  and  May.  Iß70, 

*  Title  XX.  of  L'Ordonnaneo  Civile  (Dos  fait«  qui  gisont  en  prcuve  vocalo 
ou  litUriile),  Article»  7  to  18  (inclusive).  Subsuquont  Ordinances  on  tho 
same  subject  wer«  issued  in  ihv  ruign  of  Louis  XIV. — namely,  in  August. 
1Ü83.  ill  October,  lüWl,  in  June,  1705,  in  October,  1700,  and  in  July.  1710. 

*  VulberU  Promoteur  des  Grand«  Ordonnance«  He  Louis  XI V.,  by  Alfred 
Aym6,  p.  25  ;  Martin's  History  of  Frana:,  4th  ed.,  vol.  xiii.,  p.  80,  note  1. 

"  Laurent's  Principe«  du  Droit  Civil  Francis,  2ud  od.,  vol.  ii.,  pp.  6  et  srq. 

^  Isambcrl'a  Recucil  Oeneral  des  Anciennes  I^is  FranraiseJi,  vol.  xviii., 
pp.  341  tt  atq,  Tliu  Ordinance  rcferrod  to  in  tho  text  contained  the  following 
articles — namely  :  I.  Des  Evocationp  ;  IT.  Do  rftglomcnts  de  juges  en  matidnj 
civile  ;  111.  Do  rdglcments  de  juges  en  matiäro  orimincllo  ;  IV.  Des  committi- 
mus  et  gardes  gardiennes  ;  V.  Des  Icttros  d'Ktat ;  and  VI.  Des  R^pite. 

^  Martin's  History  oj  France,  4th  ed.,  vul.  xiii..  pp.  79  tt  seq. 

"  Martin's  History  of  France,  4th  ed.,  vol.  xuL,  pp.  79,  80.  An  6cu,  or 
orown,  wofl  worth  about  4«.  of  our  money. 
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the  length  of  iheir  vacations,  but  it  also  containtnl  provisions 
for  promoting  and  securing  uniformily  througliout  France  in 
CLTtaiu  k'gal  funns  ihvn  in  use.^  Moreover,  by  an  E<lict  of  March, 
1673,  the  publicity  of  Mortgages  \N'a!i  prescribed,  a  mcasurc  wliich 
has  been  regarded  as  one  of  the  wisest  and  most  important  intro- 
duced by  Colbert  in  that  which  touches  and  concerns  civil 
rights.^ 

In  honour  of  the  passing  of  L'Ordonnance  Civile,  several 
medals  were  struck,  one  of  which  represents  Louis  XIV.  holding 
the  scales  of  justice,  in  presence  of  a  figure  of  Justice,  and  bears 
the  legend  ''Justitüi  jiidicanli.''^  Moreover,  many  learned 
works,  by  eminent  jurists,  were  written  to  explain  and  interpret 
the  Ordinance.* 

Reference  must  now  be  made  to  another  of  the  great  codif3'ing 
ordinances  promot^^d  by  Colbert^ — namely,  L*Ordomiaiice  Crimin- 
elle of  August,  H>70.  wliich,  when  issued,  became  the  French 
Code  d'Instruction  Criminelle*  for  120  years,®  and,  togetlier 
with  L'Ordonnance  Civile,  which  preceded  it,  forms  part  of 
one  and  the  same  design,'  and  was  subjected  to  very  similar 
preliminary  labours  and  ordeals.'  The  Ordinance  in  question 
exliibits  the  same  meritorious  features  as  rOrdomianoe  Civile, 
viz.,  order,  clearness,  miiformity,  and  .simplicity.*  Unfortunately, 
however,  it  left  untouohed  those  balefid  provisions  of  the  Ordon- 
nance de  ViUera  Cotterets  of  1 539,  in  regard  to  secret  legal  pro- 
cedure,^ and  to  the  withholding  from  accused  persoiLs,  in  the 

*  Martin's  History  of  France,  4th  ed.,  vol.  xiii.,  ])p.  79,  80.  This  usofui 
measure,  owing  to  the  difHcultiee  ozperionced  in  putting  it  into  practice,  vo« 
ruvokod  in  1674  {ibid,).  *  Ibid.,  p.  80. 

3  Ibid.,  p.  79. 

*  liecueil  Oeneral  des  Änciennes  Lois  Francises,  by  Isambert  and  ütbcrs, 
vol.  xviii.,  p.  104. 

*  Histoirt  de  la  l^rocedwa  Criminelie  en  »ance,  by  Adhömar  Esnicin, 
p,  vj.  *  Ibid. 

^  Ibid.,  p.  200  ;  and  neu  Les  Änciennes  Lois  Fran^aises,  t.  xviii.,  p.  371. 

**  Martin's  History  of  Franc^^  4th  ed.,  vol.  xiii.,  p.  82.  The  Preamble  of 
L'Ordomianco  Criminelie  is,  in  subötance,  as  follows  :  *'  Lc^a  grands  avantages 
quo  noa  sujota  out  re^us  des  soina  quo  nous  avona  omployös  k  rtformcr  hi 
procedure  civile  par  nos  ordonnances  d'Avril,  1007,  ot  d*Aoät,  1669.  nous 
out  portd  k  dnnner  une  [jarc^ille  application  au  r^glement  do  I'instruotion 
criiniMolle  (^ui  est  d'autant  plus  importante,  quo  nun  aoulement  illo  conserve 
lea  ptirticuliors  dans  lu  iKiKMi>s>^iim  p:iiHi)tlo  do  Inun«  hions,  iiinsi  quo  la  ei^ilo, 
inais  onoore  ello  assure  lo  roix>s  public,  ot  contiont,  par  la  craint«  des  ch&ti- 
monts,  oeux  qui  ne  sont  pas  rotenus  par  la  oonsid^ration  de  leur  devoir. 
A  oes  causia,  &c,  &c.'*  Tsambort,  Rtcutil  General  des  Änciennes  Lois  Fran* 
^ises,  vol.  xviii.,  pp.  371,  372). 

•  Ibid.  The  secret  proooduro  referred  to  in  the  t«xt  exif?1ed  in  France 
long  before  1539,  when,  however,  resort  thereto  became  general  {ibid.), 
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majority  of  cases  at  least,  of  the  professional  aid  afTorded  by 
trained  advocates.'  Moreover,  it  also  retaiiied  the  barbarous 
practice  (termed  la  question)  for  procuring  eonfctisions  of  guilt, 
and  the  disclosure  of  accompUces'  names,  from  accused  persons 
by  the  use  of  torture,  where  other  measures  failed.^  The  reten- 
tion of  such  objectionable  provisions^  was  in  no  small  measure 
due  to  the  arguments  and  influence  of  Colbert's  uncle,  Henri 
Pussort,  which  seem  to  have  prevailed  over  the  wiser  and  more 
humane  argimients  urged  with  great  force  and  ek)quence  by 
Lamoignon,  the  First  President  of  the  Parlement  de  Parisi/  who, 
however,  did  suooeed  in  introducing  into  the  Ordinance  many 
amendments  and  corrections,^  while,  on  the  other  hand,  he 
seems  to  have  resisted  some  ust^ful  reforms,  and  is  known  to  have 
protested  against  any  attempts  to  curtail  judicial  privileges  and 
profite.® 

In  a  memorandum,  addressed  by  Colbert  to  Louis  XIV.,  he 
defined,  in  the  following  words,  the  task  of  the  Conseil  do  Justice 
in  the  sphere  of  penal  legislation  : 

'*  Examiner  tout  oe  qui  uoncerne  la  justice  tiriuiinelle  du  roy- 
aume,  comme  la  plus  iraportante.  en  retrancher  toute  la  chicane, 
et  pn*ndre  garde  d'6tablir  des  moyens  atjsur^s  pour,  en  conservant 
et  assnrant  les  iimocents,  parvenir  promptemeJit  k  la  punition 
des  criminels."' 

This  was  to  be  the  aim  of  the  Ordonnance  Criminelle  of  1670, 

*  Martin's  History  of  France^  4^h  od.,  vuU  xiii.,  p.  82.  SembUj  prisonerK  wero 
allowed  to  have  countKil  only  in  non-caplUil  caftes  [Coiberi,  Promoteur  d-es 
Qrunds  Ordonnancex  de  Louis  XI W,  by  Alfred  Aym^,  p.  33). 

*  Tit.  XIX.  (Dos  jugcmenlfi  ot  Procöe-verbaux,  do  Question  et  Turtnrea) 
{Colherl,  Promoteur  des  Grands  Ordonnancea  de.  Louis  XIV,,  by  Alfred  Aymd, 
p.  33).  This,  and  oertain  otbor  objectionable,  not  to  say  barbarous,  fcaturoa 
uf  thu  Ordonnance  CiiminuUä  eauäcd  Voltaire  to  exprosa  tbe  opinion  that 
*'  ho  Code  Criminelle  üst  ouü  preuve  du  mepriä  que  des  iiummos  qui  Btj  croient 
au  düjisua  doH  loiü  usont  quclquofois  moutror  pour  le  peuplo"  (Voltaire*» 
coiloütod  Woricj,  publiaheU  in  ISIU,  vol.  xviii.,  p.  197,  nolo  1),  It  is  only  fair 
to  stato  that  Art.  12  of  Title  XIX.  of  L'Ordonnauc©  Criminelle  provided 
thiit  "  Quolque  uouvoUe  preuve  qui  aurvienue,  Taccuai^  ne  pourra  6tre 
applique  deux  foia  k  la  queation  pour  un  mfinie  fait.'* 

^  The  original  author  of  these  proviaiona  ia  said  to  have  been  Do  Paget, 
the  Chiknoolior  of  153&. 

*  Martin's  History  of  France,  4th  od.,  vol.  xiii.,  p.  83  ;  Precis  de  rHistoire 
du  Droit  Frnnfain,  by  I'auI  Viollut,  p.  I8S  ;  Uxaioirt  de  la  Procfdure  CriminelU 
en  France,  by  Adh^mar  Etimein,  p.  193. 

'  Precis  de  i  Histoire  dn  Droit  Franmis,  by  Paul  VioUet,  p.  187. 

<*  Ibid.  :  and  see  Ilistoirt  de  la  Procedure  CrimineUe  en  France»  by  Adh^mu 
Ksinein,  pp.  2o9.  21Ü. 

'  Colbertt  Promoteur  des  Qrani  Ordonnanees  de  Louis  XIV.,  p.  30 ;  Hewe 
Betrospeciivct  2**  aerie,  t.  iv.,  p,  257. 
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which,  however,  it  muKt  be  cotifeHstd,  was  not  fiüly  achieved, 
80  that,  of  alt  the  codifying  Ordiuanecs  issued  in  the  reign  of 
Louis  XIV.  and  promote<i  by  C-oUwrt,  this  particular  one  has 
remained,  upon  the  whole,  the  leaist  bold,  the  least  innovating, 
and  theleaat  praiseworthy.^ 

It  iä  not  proposed  to  discuss  or  examine  in  detail  the  pro- 
visions of  the  Ordonnance  Criniiiu?lle,  whicli,  it  may  bo  meii- 
tiooed,  comprised  twenty-eight  Titles,'  and,  without  introducing 
a  new  procedure,  regulated  a  83'8tem  which  had  been  gradually 
formed  in  France,  and  had  also  developed  in  neighbouring 
countries.^  The  Ordonnance  did,  however,  reduce  to  precision 
tiie  anterior  law.'*  and,  hi  the  conferences  which  took  place  while 
the  Ordinance  was  still  Ix^ing  discussed,  care  was  taken  by  its 
frameiB,  wlien  a  particular  article,  suggested  for  adoption, 
contained  new  matter,  to  direct  special  attention  thereto.^ 
Nevertheless,  the  Ordojmance  Criminelle  was  by  no  means  a  mere 
reproduction  of  a  picture  somewhat  taniished  by  age,  for  it  did 
renovate  the  law  in  certain  respects,  and  unfortunately  added 
some  new  rigours  to  ancient  severities,**  though  it  diil  likewise 
somewhat  modify  the  Ijrutal  scale  of  punishments,  till  then  in 
force,  and  also  introduced  some  much-needed  prison  reforms.' 
Moreover,  while  it  adhere<l  to  fundamental  principles,  fixed  by 
previous  ordinances,  it  settled  the  details  thereof,  and,  for  the 
first  time,  prtisented  a  systematic  exposition  of  criminal  proce- 
dure,* even  condescending  to  the  most  minute  particulars  of 
the  inquisitorial,  written,  and  secret  methods  of  such  proc^Hluve.^ 
The  Ordinance  likewise  sought  to  prevent  futiuv  contiicts  of  the 
diffoi'ent  magistrates  amongst  themselves,  in  regard  to  their 
respective  jurisdictions  over  crimes  and  minor  offences,  by 
deteriuiuing  tmd  defining,  as  far  as  possible,  their  respective 
spheres  and  powers.*"  Indeed,  aceorduig  to  memoranda  supplied 


'  Martin'i«  History  of  f  ranee,  4ih  ed.,  vol.  xtii.,  p.  83. 
*  Ibid.,  p.  81. 


3  Hisloire  de  la  Procfdura  CriminHl^  en  France,  by 

*  Ibid, 
de  ia  Procidure  OrimintUe  en  FroTice,  by 

*  Ibid, 
t  Cambridi/t  Modern  Uiatory,  vol.  t.,  p.  15. 

Iliötoirr  de  U  Vroctdure  CrimintU*  en  France,  bv  Adhömar  KAmeia» 


pp.  vj.  vij. 

*  Hiaioire 
p.  vij 


Adhcmar  Eeiuoin, 


p.    VIJ. 

»  Ibid 


The  ural  and  public  nccuButory  inquisition  of  tho  Middle  Ages 
gradually  becnim«  »*cret  and  inqumitori<il  {ibid.). 

"  Colbertf  Promoleur  des  Orands  Ordonnancea  de  Louis  XIV.,  by  Alfred 
Aym6,  p.  30. 
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by  mrmberö  of  tlie  Conseil  d'Etat,  prior  to  Ike  drailing  of  the 
Ordinaaco  under  consideration,  thö  reform  of  tlie  magistracy, 
rather  than  of  the  law  itself,  was  recommended,  though  the 
remodelling  and  modernizing  of  the  existing  Ordinances  was  also 
BUggested  as  l>eing  denirablc.^  This  can  hardly  be  wondered 
at,  having  regaid  to  the  scandalous  appointments  to  the  Magis- 
terial Bench  which,  in  the  time  of  Colbert,  were  often  made, 
vacancies  thereon  being  sometimes  fiUed  by  mere  boys,  fresh 
from  college,  who  were  invested  with  powers  of  life  and  dcuth.- 

In  forming  a  orilical  judgment  upon  the  Ordonnance  Oriminelle 
of  lß7Ü,  it  would  be  most  unfair  to  compare  it  with  modern 
criminal  codes,  or  with  existing  jK^nal  legislation.  It  was  the 
produot  of  an  ago  in  which  pubUc  opinion  sanctioned  what 
would  now  be  regarded  as  cruel,  not  to  say  barbarous,  methods 
of  dealing  with  crimes  and  criminals.  Draconian  severity  was 
then  considered  to  be  justihable,  in  order  to  enforce  obedience 
to  the  law.  Whether  Colbert  hima^lf  was  in  favour  of  such  a 
system  may  well  be  doubted.  Probabl}"^  he  was  far  in  jtdvance 
of  his  time,  and  was  content  therefore  to  regard  the  Or<lcnuuwice 
Criminelle,  not  as  a  perfect  code,  but  as  a  mere  step  in  the  right 
direction. 

Though  the  two  Ordinances  already  referred  to  were  the 
principal  lhu-h  registered  during  the  reign  of  Louis  XIV.  and  in 
the  lifetime  of  Colbert,  they  are  by  no  raeaas  the  only  important 
ones  attributable  ttj  the  latter's  initiative  and  genius.  Thus, 
even  while  the  Civil  and  Criminal  Ordinances,  already  examined, 
were  in  process  of  incubation,  Colbert,  Kurroiuuled  by  some 
twenty-one  Commissioners,  who,  by  diligent  and  searching 
investigations,  extending  over  eight  3'earB,  had  made  themselves 
acquainted  with  the  necessary  particulars  and  details,  was  pre- 
paring his  magniiiciait  st^heme  of  legislative  reform  in  the  depart- 
ment of  Waters,  Woods,  and  Forest«,"  which  eventually  took 
shape  as  *'  L'Ortlomiance  des  Eaux  et  Forets  "  of  August,  1Ö69,** 
has  been  designated  a  monument  of  legislative  wisdom.^  and  sub- 

*  lli^toire  de  la  ProcMure  Cnminellc  en  Fraiuu\  by  Aclhoinar  Esuioiiit 
p.  186.  >  Ibid.,  I).  182. 

'  Colbert,  Promoleur diJt  Grands Ordonnances dc Louis XI V.,  by  Alfrwl  Aymc, 
p.  37  :  M'trtin's  History  of  Francs,  4th  od..  vol.  xtii..  p.  1)0  ;  Bjichclot*«  Lea 
Oramlft  MinislreJi  Fran^ais,  tit.  Colbert,  p.  309;  Isanibort'»  Rtcueil  Qeneral 
des  Ancietines  Loijn  FrnTH(tise.i,  xriü.,  p.  2\{K 

*  Martin's  History  of  France,  4th  ed„  xiii-,  p.  JM), 

'^  Colbert,  Promoteur  de»  Grands  Ordonnancts  de  Louis  XI K.,  by  Alfred  Ajrm^, 
p.  37. 

19 


Digitized  by 


Google 


274 


OOLBifiRT 


sisted,  almost  uitaot,  down  to  1827.^  This  Ordinance,  by  itself, 
would  have  öutficeU  to  reudüT  any  Minister  producing  it  illubtriou»  .^ 
It  codified  and  produced  a  multitude  of  oonfuaed  and  contradic- 
tory law»,  which  had  survived  from  the  remote  times  of  Charle- 
magne, who  himself  attempted  to  organize  the  service  of  '"les 
eaux  et  forete,"*  in  the  hope  of  being  able  to  check  numerous 
invasions  of,  and  encroachment«  upon,  water  and  forest  rights. 
Certainly  there  was  ample  justification  for  the  issue  of  the  new 
Ordinance,  mainly  in  order  to  preserve  and  protect  forest  rights, 
both  public  and  private,  and  to  prevent,  in  the  interest  of  private 
individuals,  commerce,  and  maritime  requirements,  the  wanton 
destruction  of  timber  trees.*  Without  attempting  to  reproduce 
tlie  provisions  of  this  Ordinance,  which  was  of  wide  scope  and  vast 
importance  to  France,  suffice  it  to  to  state  that  it  introduced 
uniformity  of  jurisprudence  for  all  offences  within  its  purview,^ 
and  that,  besides  leginlating  fur  woods  and  forest«,  properly  so 
called,  it  also  contained  elaborate  police  regulations  in  regard  to 
fishing  in  rivers,  suppressed  alleged  rights  of  toll  having  no  legal 
origin,  controlled  the  exercise  of  sporting  rights  by  various 
prescriptions,  prohibited  hunting  in  vineyards  and  in  lands  imder 
cultivation,  and  abofished  the  death  penalty  for  acts  of  poaching 
committed  by  peasant«.*^  That  the  Ordinance  was  largely  in- 
tended to  safeguard  the  interests  of  sea  and  river  navigation  is 
clearly  indicated  by  it«  Preamble  and  by  many  of  its  articles^ 
It  has  been  said  of  this  great  Ordinance  that  it  is  one  of  those 
monuments  of  human  skill  and  forethought  in  which  order  and 
reason  are  combined,  and  which,  once  overturned,  cannot  readily 
be  replaced.®  Certainly  the  Code  Forestiere  of  1827  dues  not 
seem  to  have  been  regarded  as  an  improvement  upon  the  Ordin- 
ance of  1669.» 

^  CtMtrt,  Protnottur  dta  Orandji  Ordonnancvt  de  Loui«  XIV,,  by  Alfrod 
Aymo,  p.  37 ;  txud  iwo  LKUre^t,  hutiruKlwius,  tt  Mcmoirm  dt  CtMtertt  b>  PioPro 
Olomoiit,  iv.,  p.  Uii. 

*  Martina  HiMory  of  France,  4th  6d.,  xiii.,  p.  W. 

^  Ibid. ;  and  sou,  guuurally,  LeUres,  Inslructiotut,  U  Af moires  de  Coiberi^ 
by  Piorro  Cloraont.  iv. 

*  Coibcrt,  FromoUur  des  Orand«  Ordonnancea  de  Louis  XIV.,  by  Alfrod 
Ayiui*.  pp.  37  €t  seq.  ;  and  see  Martin's  History  of  France,  4tii  w\.,  xiii.» 
pp.  VK)  cl  stq.  *  Ibid. 

*  Cotbrrt,  Promoteur  dts  Orands  Ordonnances  dt  Louis  XI K.,  supra,  p.  39, 

'  MiHtin'e  Uisioru  of  France,  Ith  ed..  xiii.,  p.  Öl.  In  1681  Colfwrt 
wroto  to  tlio  Intcndaut  do  Tours  ot  Limogos;  *'Quo  rion  n'cst  d'une  plua 
grande  nt.ilitc  et  u'appotto  plus  d*avantagos  aux  jiouplcä  que  lu  iiavigaticm 
dofi  riviörtw  "  {LtUres,  InftructioM^  H  Mhnoircs  dt  Coihcrlt  by  Pierre  Olomont^ 
vol.  iv.,  p.  cxv). 

**  Martin's  History  of  France^  4th  ed.,  xiii.,  p.  92.  •  Ibid. 
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Passing  over  certain  Ordinance«  of  minor  importance,  imiluiling 
one  of  August,  1871,  establishing  uniformity  of  weight«  and 
measures  in  all  the  pfirls  and  araeniUs  of  France,  we  come  to 
another  great  Ordinance,  namely,  L'Ordonnance  pour  le  Com- 
merce of  1673.*  The  object  of  thiö  Ordinance  is  indicated  by  its 
Preamble  in  the  following  words :  "Comme  le  Commerce  est  la 
source  dc  Tabondanco  publique,  et  la  richesse  des  particulicrs, 
nous  avoua  depuis  plusieurs  amines  appliquä  nos  öoiiis  pour  le 
rentire  florissant  dans  notre  royaume.  C'est  oe  qui  nous  a  port  6 
premierement  k  erigcr  parmi  nos  sujeta  pluöicurs  compagnies. 
pfw  Ic  moyen  desquelles  ilö  tirent  pr^^ntcment  dcB  pays  les  plus 
cloign6a,  ce  qu'ils  n*avaient  auparavant  que  par  Tentremise  des 
autre^  nations.  C'est  ce  qui  nous  k  t-ngagö  ensuife  k  faire  con- 
struire  et  armer  grand  nombre  de  vaisseaux  pour  Tavancement 
do  la  navigation,  et  k  employer  la  force  de  nos  armes  par  mer  et 
par  terre  pour  en  maintenir  la  surety.  Ces  etablissement«  a3'ant 
eJi  tout  le  succes  que  uoub  en  attcndions  nous  avons  cru  9tre 
oblige  de  pourvoir  k  leur  duree,  par  des  reglements  capable« 
d'assurcr  parmi  les  negtjcianri  la  boiuie  foi  c<>ntre  la  grande,  et 
do  prevenir  les  obstacles  qui  les  dötom^ncnt  de  leur  cmploi.  par  la 
longueur  des  proo^,  et  consommant  en  frais  le  plus  liquide  de 
ce  qu'ila  ont  acquis."*  This  Ordinance,  which  embraces  all  that 
concerns  commerce,*  is  believed  to  have  been  Colbert's  favourite 
piece  of  legislation.*  It  contains  twelve  Titles,  and  was  considered 
to  ho,  in  all  respects,  worthy  of  the  pains  bcirtowed  upfni  it  by 
Colbert  himself  and  by  Savari,  the  great  commercial  specialist, 
author  of  a  work  once  considered  famous,  caDed,  Le  Parfait 
Negociant,^  published  in  1675,*  who  is  said  to  have  prepared  the 
first  draft  of  the  Commercial  Ordiimnce.,  which  has,  on  this 
account,  sometimes  been  called,  after  him,  the  Code  Savari.' 
Colbert  was  not,  however,  content  to  consult  only  one  commercial 

^  In  ouonootiun  with  this  Ordinanev,  rt'forüiicv  bhould  be  mudf  lo  tfao 
£diut  uf  Augiut,  1669:  **  Portant  quu  Loti  gcnlihihomineb.  puurrunt  faire  lo 
coinmurce  do  mer  Bans  deroger'*  (Isambert's  Jiccueil  Oeneral  des  Anciennes 
Lois  Fran^uijfes,  vol,  xriii.,  pp.  217  et  seq.). 

^  Isarabort's  Recueil  Oeneral  des  Anciennes  Lois  Franfaises,  xix.,  pp.  92, 
03. 


'  Biographie  Ancienne  ei  Afoderw,  ix.,  tit.  Colbert,  p.  Ölfl. 
*  Prieis  de  VHistoire  du  Droit  Francoises,  by  Paul  Viollot,  p. 


180. 


*  Mariiü's  History  of  France,  4th  od.,  vol,  xiii.,  p.  152.  He  also  wrote 
Lejt  Parerest  whiuh  waa  publiahed  in  16&8  [Pricis  de  VHistoire  du  Droit  Fran- 
cis, by  Paul  Viollet,  p.  180). 

«  Pricis  de  VHistoire  du  Droit  FraiHais,  by  Paul  VioHet,  p.  189, 

'  Ibid. 


Digitized  by  (j OOQ I C 


276 


COLBÄRT 


Bpcciiiliat.  Oll  the  contrary,  he  enlisted  the  services  of  the  Itcst- 
known  French  merchants  of  the  day,  and  invited  them  to  visit 
him,  BO  that  they  might  afford  him  trustworlhy  information  and 
discuss  amongst  themselves,  and  with  him^  mercantile  usages 
and  law."  Ho  even  lodged  some  of  them  under  his  own  roof,  and 
presented  them  to  the  King.^  The  Ordinance  under  consideration 
was  deeigned  to  free  commercial  men  from  needlees  anxiety  in 
their  profession,  engendered  by  a  variety  of  customs,  to  protect 
good  faith  from  fraud,  to  e-stabliöh  luiiform  legislation  in  com- 
mercial cases,  and  to  diminish  the  length  and  cost  of  Utigation.^ 
It  rendered  interest  upon  interest  illegal,"*  and  contained  elaborate 
and  minute  provisions  in  regard  to  the  conduct  of  mercantile 
affairs,  and  regulated  the  conduct  of  business  by  merchants, 
obhging  them  to  practise  book-keeping,  to  ascertain  from  day 
to  day  the  state  of  their  accoimtö,  and  also  to  make  and  preserve 
copies  of  allletters  despatched,  and  to  file  those  received.^  More- 
over, it  likewise  regulated  the  conditions  of  age  and  apprentice- 
ship for  those  wishing  to  become  merchants,  providing  that,  for 
commercial  purposes,  minors  sliould  be  regarded  as  of  full  age.** 
The  same  Ordinance  also  contained  various  provisions  as  to 
Companies  or  Partnerships,^  which  do  not  call  for  notice,  aD< 
required  that  diKputes  amongst  members  thereof  sliould  be  sub- 
mitted to  compulsory  arbitration.*^  Finally,  in  order  to  secure 
obedience  to  its  provisions,  the  Ordinance  rendered  merchants 
failing  to  observe  its  more  important  provisions  at  least  liable, 
in  case  of  insolvency,  to  be  declared  fraudulent  bankrupts  and 
sentenced  to  death.* 

»  Precis  de  VHistoWt  du  Droit  Fran^atSt  by  Paul  Viollet,  p.  189. 

»  Ibid, 

'  MaO-in's  History  of  France,  4tli  ed.,  xiii.,  p.  153;  CoUfert,  PromoUur 
dei  Orand^  Ordonnancf^  dt  Louis  XI K-,  p.  4U.  Tne  twelveTitlee  into  which 
tho  Ordiimnce  i»  dividod  are  a«  follows :  I.  Dos  appronti»,  NAgociaiits,  ©t 
Marchaiub^,  tant  en  gros  qu'on  dotail ;  II.  JJc«  Agens  do  Banquo  et  courtier»  ; 
111.  Doa  UvTOH  ot  R<»gistroÄ  do  NcgociuiiH,  Marchands,  ct  lianquion* ;  IV.  Des 
Sooiätäa;  V.  Dch  Lüttro«  ot  BallotH  do  ehangn  vX  pronios»0!4  d'on  foumir; 
VI.  Des  intär^U  de  chango  ot  du  rochango;  VII.  Do  Ooutraiiit«»  par  Corpt»; 
VIII.  I>eä  äöfiaratiuuH  de  hwua  ;  IX.  Doa  Defeimo»  ot  LottroB  do  rdpit ;  X.  Dos 
OosfciiaDjs  dc  biens ;  XI.  Des  FalUiUw  ot  Bauquoroutes  ;  Xil.  Do  la  juridictiuu 
dcH  Consuls  ( Isambert'a  Recueil  Qeneral  des  Ajhcitnnes  Lois  Francises,  vul.  xix.» 
pp.  «3  to  107).  *  TiU  VI..  supra. 

*  Colbert,  Promoteur  des  Qranda  Ordonnance^  dt  Louis  XiV.,  by  Alfred 
Aym^,  p.  40  ;  and  soe  Tit.  11.  of  tho  Ordinanoo. 

*  Tit.  I.  of  the  Ordinanoo ;  and  see  CoUtert,  Promoteur  des  Grands  Ordon- 
nances  de  Louis  XI V.,  aupra^  p.  40. 

f  See  Tit.  IV.  of  the  Ordinance.  »  /^i^^, 

*  See  Tit.  XI.  of  the  Ordinanoo  ;  Colbert,  Promoteur  des  Ornnds  Ordonnances 
de  Louis  XI K.,  p.  4U. 
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L'Ordonnance  de  Commerce  was,  in  1680,  followed  by  the 
Salt.  Tax  (GatoUe)  Ordinance,  to  wliich  no  further  reference  need, 
however,  be  made. 

It  was  in  Aiigunt,  16S1,  that  the  celebrated  Ordonnance  pour 
la  Marine  was  issiie<l,  \vhich  was  subsequently  largely  adopted 
by  the  English  Adniirally.*  The  elaboTati(»n  of  this  Ordinanee 
was  contided  to  sjx^cial  Commissioners,  to  aid  whom  in  their 
t4usk  Colbert  appointed  a  MaJtre  des  Requetes  to  visit  all  the 
ports  of  the  kingdom.*  This  Ordinance  comprised,  besides  other 
matters  too  numerous  t^  mention,  all  that  concerns  the  duties 
of  Admirals,  the  jurisdiction  of  Admiralty  officials,  the  mode  of 
procedure  to  be  adopted  in  Admiralty  cases,  the  prerogatives  of 
Consuls  in  foreign  countries,  the  organization  of  French  mer- 
cliantw,  and  of  the  navigation  of  the  port«  of  the  Levant,  "en 
assemblee  ou  Nation."*  It  also  prescribed  the  conditions  of 
ca|Micity  for  cniployinent  of  pilots  and  captains  of  ship.s.  obliged 
ships  making  long  voyages  tr)  carr}'  chaplains  and  surgeons.'* 
regulated  the  policing  of  the  coasts  and  of  t  he  seashores,  introduced 
measures  for  saving  life  at  sea,  and  provided  for  the  infliction  of 
the  (lialh  penalty  on  tho.se  who  robbed  shipwrecked  persons.^ 

Two  years  aft-er  Colbert's  death  was  issued  the  last  Ordinance 
with  which  his  name  is  aasociat-ed.  anrl  which  was  prepare<l 
during  his  ministry — nameh'.  L'Ordonnance  Coloniale  of  1685, 
which  is  best  known  by  its  nickname  of  the  ''  Code  Noir."^ 

The  responsibility,  and  the  honour  and  credit,  for  the  produc- 
tion of  this  Ordinance,  which  regulated  the  government  of  the 
French  West  Indian  colonies  and  the  condition  and  treatment 
of  negro  slaves  and  freodmen,'  have  been  ascribed  to  t'ollx^rt's 
eldest  son,  the  Marquis  de  Seignelay.  though  it  certainly  was 
iuHpirod  by  the  great  Ci>lbort  himself,  whose  spirit  it  breathes.* 

This  Ordinance  regulated  generally  the  treatment  of  negroes 
in  all  the  French  colonies,*  and  e8ta}>Hshe<l  the  obligations   of 

^  Colbert,  Promoieur  des  Orands  Ordonnances  de  Louis  XI V,,  supra,  p.  42, 

*  Colbert,  Promoteur  des  Qrands  Ordonnances  de  Louis  XI 1'.,  by  Alfred 
kymh,  p.  42.  3  Ibid.  *  Ibid,  •  Ibid. ' 

**  C)ement*s  llistoire  de  Colbert^  vol.  ii.,  chap.  xxyIum  pp.  323»  324  ;  Martin*» 
History  of  Franr^^  4th  cd-,  vol.  liii.,  p.  555. 

^  L-fctham's  Dictionary  of  Nnmes,  otc,  p.  62 ;  and  söc  Colbfrt,  Promoteur 
dfsOranda  (hdonnantes  de  Louis  XIV.,  by  Pierre  Clcmont,  pp.  'iS  rtseq, 

^  Cloinont'a  Histoire  de  Colbert,  vol.  ii..  chap,  xxviii.,  p.  324.  C^ilbort'fl 
oldtvit  Bon  uiily  Burvived  hU  father  for  sovon  yoara,  dying  November  3,  1690 
{Works  of  Vultaire,  xvii.,  p.  35;  Leiirea  de  Madame  de  <9£r»j7n«» annotated 
«Klition,  1802,  vol.  ix.,  pp.  582.  5S3). 

*  Manuel  de  Droit  Francis,  9lh  vd.,  by  Judge  Pailliet«  p.  ZXIT* 
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mastera  towards  their  slaves,  protecting  the  latter  from  oppression 
by  exemplary  punishmenta.^  It  provided  that  nogro  slavefl 
should  be  suitably  clothed  and  fed,  and  also  taken  care  of  in  time 
of  sickness  ;  that  the  murder  of  a  black  slave  by  his  master  shoidd 
be  the  subject  of  criminal  prosecution  ;^  that  negroes  could  marry 
and  have  families;  that  the  husband  and  wife  and  children,  though 
slaves,  should  not  be  sold  separately ;  that  the  child  of  a  slave 
husband  and  a  free  mother  should  follow  the  condition  of  the 
latter ;  and  that  all  slaves  should  be  baptized  and  instructed  in 
the  Catholic  religion.^ 

Having  regard  to  the  terms  of  this  Ordinance,  which  was 
certainly  an  improvement  on  the  existing  law/  it  scarcely  seems 
to  deserve  the  severe  judgment  passed  upon  it  by  Voltaire,  who 
wrote  that  "  le  Code  Noir  na  servi  qu'a  montrer  que  les  gens  dc 
loi,  consult^  par  Louis  XIV.,  n*avaient  aucune  id6e  des  droits  de 
Thumanitö-"^  That  it  remained  operative  until  1847.  some 
months  before  the  abolition  of  slavery  in  the  French  colonics, 
testifies  to  its  intrinsic  worth.® 

In  reviewing  Colbert's  work  a«  a  legislative  reformer,  it  should 
always  be  remembered,  to  his  cretlit,  that  he  aimed  at  reducing 
the  whole  body  of  the  ordinances  of  his  coimtrv',  by  means  of 
their  codification,  into  as  complete  and  uniform  a  s^titem  of 
jurisprudence  as  the  Roman  law  itself  became,  in  the  time,  and 
thanks  to  the  labours,  of  JustininanJ  8uch  being  hie  ambition, 
Colbert  naturally  urged  Louis  XIV.  not  to  be  satisfied  merely 
to  reform  the  adrainistTation  of  justice.  Init  to  fulfil  what  is 
believed  to  have  been  the  ambition  of  both  Louis  XI.  and 
Henri  IV. — namely,  the  bringing  of  the  whole  kingdom  under 
the  same  law,  **  meme  mesure  el  mhne  poidaT^  To  have  achieved 
such  a  result  would  probably  have  requiretl  thirty  years  of 
continuous  peace,  which  Colbert's  ambitious  sovereign  would  not 
concede."  Nevertheless,  much  wa«  undoubtedly  accomplished, 
in  the  right  direction,  by  the  great  codifying  ordinances  already 
referred  to,  which,  however,  in  point  of  feict,  represent  "  quelques 

*  Biographie,  Universelle  ei  Moderne,  tit.  Colbert,  p.  216. 

'  Colbert,  Promoteur  des  Grands  Ordonnances  de  Louis  XIV.,  supra^  p,  44. 
^  M/vrtin'fl  History  of  France,  4th  od.,  xiii.,  p.  5ß0. 

*  Ihid. 

*  Voltaire's  ooUeoled  Works,  ed.  of  IS19,  xviii.,  p.  107,  note  1,  where 
it  is  also  Btüted,  however,  that  "  il  y  out  mfime  uno  juriBprudence  nouvello 
ötahlio  en  faveur  des  iiögn^a  di'  mm  oolunje»,  rapÄcoR  u'hoinme  qui  n*avaient 
pas  encore  joui  des  droits  de  I'huinanit^.'' 

'^  Mirtiir«  ITtntortj  of  France,  4th  ed.,  xiii.,  p.  556. 

'  Ibid.,  p.  76.  »  Ibid.,  p.  77.  »  Und, 
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fragmente  seulemont  de  la  pens^e  de  Colbert  but  I'lmit^  des  lois," 
though  it  is  likewise  true  that  "  la  Prance  judiciaire  k  v^cu  de  ses 
fragments  juaqu'ea  1789."^ 

After  Col]>ert*s  death  in  1683,  several  ordinances  were  issued 
bcaideH  that  termed  the  "  Code  Noir."  Of  these,  he  dot^s  not  seem 
to  have  had  any  hand  in  their  preparation,  and,  most  probably, 
they  were  not  even  th*mght  of  till  after  his  death.  Neither  was 
he  in  any  way  responsible  for  the  Edict  of  1083,  which  repealed 
the  Edicts  of  Nantew  and  Nimes.^  This  Edict,  which  Ib  said  to 
have  been  drawn  up  by  the  Chancellor  le  Tellier  Bhortly  before 
his^own  death.*  seems  to  have  been  issued  by  the  ad  vice  of  Louvois, 
who,  on  Colbert's  death,  became  the  chief  Minister  of  State.^ 
Coll)ert.  himself  was  very  tolerant,  both  to  Hugiipnots  and  Jews.** 
and  his  eldest  son.  the  Marquis  de  Seignelay,  was  also  opposed 
to  religious  persecutions  * 

In  the  reign  of  Louis  XIV..  the  great-grandson  of  the  Grand 
Monarque,  further  codif3'ing  ordinances  were,  from  time  to  time» 
registered.  The  credit  for  these  has  justly  been  ascril^jcd  to  the 
C^hanceher  Agucsseau,  reputed  to  have  liceii  flie  grealest  lawyer 
of  his  age,  jast  as,  in  the  preceding  reign,  the  great  ordinances 
issued  wero  largely  due  to  the  inspiring  genius  and  influence  of 
Colbert.' 

The  Ordinances  of  Louis  XV.  seem  to  have  been  prepared  in 
much  the  same  manner  as  those  issued  by  his  predecessor,  and  after 
consultation  with  persons  possessing  the  necessary  exj)ert  know- 
ledge and  skill.®  By  means  of  these  ordinances,  that  part  of  the 
civil  law  governing  donatioas.  willa.  and  substitutions  wjw 
oo<lified.^  The  production  of  the  Codes  of  the  Consulate  and 
Empire  were  also  the  result  of  most  elaborate  and  laliorious 
preparation.'" 

The  French  Civil  Code  (Code  Napoleon),  as  it  ultimately  ap- 

*  Martin's  History  of  France,  4th  ed.,  xiii.,  p.  77. 

'  Maniid  df  Droit  Fran^ist,  9th  ed,,  by  Judgo  PailUot,  p.  xiv. 
^  Martin's  History  of  France,  4th  ed.,  xiv..  p.  47. 

*  lAchitea  on  Modern  History,  by  liord  Acton,  p-  244 ;  Martin's  History  of 
France,  4th  od.,  xiv.,  pp.  39  et  seq. 

"  Letires,  Instructions,  et  Mhnoires  de  Colbert,  hy  Pinnr*  Clomt'Dt.  iii.,  pt.  ?, 
p.  xxii. 

"  -Martin*8  History  of  France,  41  h  ed.,  xiv.,  p.  2. 

'  C&urs  Elementaire  d'Histoire  du  Droit  Francis,  2nd  od.,  by  Adh^mnr 
Eamein,  p.  785 :  Le  Code  Civile,  Livre  du  Centenaire,  p.  17. 

*•  Le  Code  Civile,  Livre  du  Centenairf,  p.  !7.  "  Ihid, 

"  Hnd. ;  and  see  Conrs  Elhnentaire  tTHistoire  du  Droit  Francois,  eupnii 
p.  785. 
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pcared,  was  not  a  new  creation,  and  its  compilers  were  disciples, 
and  not  prophets,^  but  the  Code  a^itually  isBucd  was  totally  dif- 
ferent from  what  was  contemplated  and  intended  by  the  men  of 
the  Revolution  *  It  is  based  on  tlie  Roman  law,  and  was  the 
ftrst  successful  effort  to  give  complete  unity  tn  law  in  France* 
A  step  so  bold  could  hardly  have  been  attempted  by  an  autocrat, 
and  on  the  morrow  of  a  Revolution.'* 

Closing  Years  of  Life. — ^The  closing  years  of  Colbert's  life 
did  not  3'ield  much  happiness  or  contentment  to  the  great 
statesman,  whose  colossal  adininistration  of  wellnigh  twenty- 
two  years'  diu-ation  had  accomplished  so  much  for  the 
good  of  his  country  in  all  departments  of  the  public  service, 
and  notably,  as  lias  l>ecn  seen,^  in  that  of  finance,  which 
needed  the  exercise  of  the  utmost  skill,  and  the  posses- 
sion of  supreme  gifts  by  Collx^rt,  in  order  to  avert  national 
bankrnpt<3y,  which  appeared  to  be  the  almost  inevitable  conse- 
quence of  Fouquet's  previous  mismanagement,  extravagance, 
and  dishonesty.  For  some  time  before  his  death  Colbert  waa 
the  victim  of  intrigues  and  accusations,  skilfully  contrived  by 
Michael  le  Tellier  and  his  able  but  unscrupulous  son  Frangois, 
or  Francois-Michel,  Marquis  dc  Louvois."  whose  sinister  influence 
over  Louis  XTV.  was  at  first  counterbalanced  by  that  of  (!olbcrt 
and  Lionne.'  No  longer  able  to  count  upon  the  support  and 
full  confideiK'o  i>f  tlu^  King,  whom  he  had  ever  loved^  and  faith- 
fully served,  hated  by  the  people,  who  wrongly  attributed  to  his 
prodigality  the  heavy  taxation,  under  which  they  groaned,  and 
which  was  really  due.  amongst  many  other  causes  beyond 
ministerial  control,  to  wars  which  Colbert  oppose<l  and  Liivois 
advocated,^  and  despised  by  the  old  ariHtocTac3%  who  sneered 
at    his  comparatively   humble   origin,"^  Colbert    must    indeed 

*  Le  Code  Civile^  Litre  du  CenieTmire,  p.  5.  '  ibid, 

*  Studies  in  History  and  Jurisprudence,  bj'  James  Ürj'w,  pp.  376,  377. 

*  Ibid.  6  Ante,  i>,24\. 
"  Martinis  fliston/  cf  France,  4th  ed.,  xiii.,  p.  633. 

'  Lecturer  on  Modern  History,  by  Lord  Acton,  p.  239. 

*  Martin's  History  oj  France,  4th  ed.,  xiii.,  p.  633 ;  Cotheri,  Fromottur  da 
Oranda  Ordonnunccs  de.  Louis  XI V.,  by  Alfred  Aymö,  p.  10. 

"  *'  L:v  luttti  entre  Colbert  ot  Louvois  italt  incessant«  ;  [lendant  la  ^lerra, 
Colt>ort  avait  pousnait  k  la  paix  ;  pendant  la  paix,  I^uvois  puuasail  &  la 
guerro  '*  (Martin's  History  of  France,  4th  ed.,  vol.  xiii.,  p.  545). 

**•  According  to  a  coutomporary  epigram  on  Colbert : 

*'  Colbert  serait  un  gros  drapier 
Si  cliacun  faisait  son  metier.'* 

[Cctires,  Instructions,  et  Mhnoires  de  Colberi,  by  Pierre  Clement,  i.,  pp.  467 
et  seq.). 


Digitized  by 


,oogl 


COLBERT 


281 


have  felt  that  he  who  had  **once  trod  the  waj^  of  glory" 
was.  at  the  close  of  his  life,  discredited,  if  not  actually  dis- 
graced.^ 

It  was  in  Parie.  at  his  residence  in  the  Rue  Nenve  des  Petits- 
champs.  tliat  Colbert  breathed  his  last,  on  September  6.  1683, 
being  then  aged  sixty-four  *  The  disease  which  proved  fatal  to 
him  was  stated  to  have  been  stone  '  In  his  last  illness  his  spiritual 
wants  were  attended  to  by  that  great  Jesuit  preacher  Bourdalone, 
assisted  by  the  Cur^  of  St.  Eustache.  as  parish  priest.*  When 
near  his  end  a  lett<^r  from  the  King  to  his  d3''ing  Minister  was 
lianded  to  Colbert,  who  exclaimed  :  "Je  ne  veau  plus  entendre 
parier  du  roi  ;  qu'au  moins  il  me  laisse  mourir  tranquille.  CVst 
an  roi  des  rois  que  j'ai  maintcnant  ar^pondre  "  ;  likewise  adding, 
"  Si  j'avaia  fait  pour  Dicu  ce  que  j'ai  fait  pour  cet  homme — la,  je 
seraia  sauv6  dix  fois.  et  maintenant  je  ne  sais  que  je  vais 
dovenh""* — words  which  recall  the  noble  language  attributed  t-o 
Cardinal  Wolsey  after  his  fall.** 

Owing  to  the  hostility  of  the  people,'  whose  ingratitude  to 
Colbert  was  even  greater  than  that  of  the  King.^  who  did  show 
some  signs  of  grief  at  his  great  Minister's  death.^  it  was  ileemed 
prudent  to  conduct  the  obsequies  of  Colbert  with  little  or  no 

*  Martin's  History  uj  France^  awpra,  xiii.,  p.  Ö33 ;  Colbert,  Promotenr  d« 
Grands  Ordonnnnct^  de  Louis  XIV.,  b\'  Alfred  .^ym^',  p.  10. 

^  »}i\V A  lUclionnairr.  de.  ßioqraphir  ft  d'lfiMoirr,  p.  399;  Life  af  FamowtJofin 
BajtliAt  Colbert,  dono  into  Englii^h  in  I09fi,  p.  233  ;  Biographie  VniivffielU^ 
Aneiefine  et  Moderne.,  ix.,  tit.  CoUwrt,  p.  224. 

'  Chalmcr»*  Oeneral  Riographicfd  Dictionary^  vol.  v.»  p,  10. 

*  Martin*8  Hintory  of  France,  4th  od.,  xiii.,  p.  634. 

^  Martin's  HiaUinj  of  France.  4th  ed.,  xiü.,  p.  634,  To  a  Vicaire  of 
6t.  Eustache.  who  tuld  Culbert  thiit  the  faitlifiU  would  pniy  for  bin  it'covory, 
he  replied,  "  No,  not  that ;  but  lot  them  pniy  God  to  have  mercy  on  me  " 
(Baeholtit'K  Les  Orandjt  Ministres  Fran^ms,  tit.  CoU)crt,  p.  403),  Prol>ably 
the  djäng  statiisman  felt  then,  like  the  groat  King  Arthur,  that 

"  More  things  are  wrought  bv  prayer 
Than  this  worid  dreams  of.*' 

'  See  Henry  VIII,,  Act  iii.»  Scene  2.  WolaeyV  actual  words  are  said  to 
have  been.  '*  Had  I  but  served  my  God  as  diligently  as  I  have  served  my 
King,  He  would  not  have  given  me  over  in  my  grey  hairs.  But  this  is  t  ho 
just  reward  that  I  must  receive  for  my  diligent  pains  and  study,  not  regarcJing 
my  «ervico  to  God,  but  only  to  my  King," 

^  It  was  feared  that  inftult  might  1k^  offeretl  to  ColbortV  remains  by  the 
populace  (Martin's  Histortf  of  France,  supra,  xiii.,  p.  634:  Eloge  de  Jean 
Bip'iMe  Coibert,  1783,  p.  00  ;  Encyc.  BriL,  llth  od.,  vi.,  p.  ftöO). 

"  Martin*s  Hi/itory  of  Franect  9upra,  xiii.,  p.  634  ;  Colberts  Pronwteur  dt$ 
Oranda  Ordonnance^  de  LouU  XIV,,  by  Alfred  Aym^,  p.  10. 

»  Life  and  Times  of  Ltntis  XI  F.,  by  G.  P.  R.  James,  iv.,  p,  73. 
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publicity.  He  was  accordingly,  the  day  after  his  death,  buried, 
at  night,^  in  the  Church  of  St.  Euatache,  his  remains  being  con- 
signed to  a  tomb  in  the  Chapel  of  St.  Louie  do  Groiiza-que,  which 
wa«  the  private  properly  of  the  Colbert  family.*  His  wife,  who 
only  survived  her  husband  for  four  years,  put  up  to  Colbert^s 
memory  a  monument,  executed  from  a  design  by  Jje  Brun,  which 
represents  the  great  statesman,  on  his  knees,  reading  out  of  a 
book,  held  open  by  an  angel,  and  arrayed  in  the  roloes  of  the 
Order  of  the  Saint  Esprit.^  At  the  foot  of  the  monument  are 
figures  of  Religion  by  Tiibi,  and  Abimdance  by  Coysevox.^  This 
was  one  of  the  monuments  saved  from  destruction  in  1792 
by  Lenoir,  who  had  \\  renioved  to  flu;  Mufl6e  des  Petits- August  ins, 
where  it  remained  till  1801.  when  it  wai?  restored  to  St.  Euntache.^ 
So  eminent  a  HtaleHman  and  patriot  as  Collx>rt  proved  himself 
to  be  needs  no  grand  tomb  or  epitaph  to  perpetuate  liis  mcmor\*. 
Thougli  not  fvrv.  from  fauHs,  which  were  largely  the  prodiict  of 
the  corrupt  age  in  which  he  lived,  he  will  ever  be  remembered 
as  one  who  dwircd  the  good  of  his  nation  as  a  wlmle,  and  who 
did  not  sacrifice  one  national  force  to  benefit  another."  In  the 
pages  of  history  he  is  still  "le  grand  Colbert,"  of  whom  it  has 
been  truly  said  that  "he  accomplished  for  his  country,  to  which 
he  wfus  sincerely  devoted,  not  indeed  all  that  lie  would,  but  all 
that  he  could."' 

'  Martin's  History  of  Franrt,  ftupra,  p.  634. 

^  Jal'fl  Dictionnaire  de  Biographie  ei  tVHistoiTet  p.  399 ;  The  Churches  of 
Paris,  by  S.  S.  Boalo,  p.  139. 

8  The  Churches  of  Paris,  by  S.  8.  Beale.  p.  139.  <  Ibid, 

^  Ibid.  It  a|j[)ears  tliat  Colbert  luvd  two  ohapots  orvct4^d  at  his  own  cost 
in  the  Church  of  Ht.  EustAche,  Paris,  natncly,  one  for  marriagoB  ftnd  the 
othor  for  baptisms.  These,  together  with  the  west  front,  were  afterwards 
dfsfroyi>d  by  tirt-.  which  accounts  for  the  great  disproportion  Ijotwoon  length 
and  height  which  the  f -hurrh  now  present»  {The  Churches  of  Paris,  by  S.  8. 
Beale,  p,  125). 

*  Martin'ji  History  of  Franee,  4th  ed.,  xiii.,  p.  35. 

'  See  Biographie,  Ancienne  et  Moderne,  ix.,  tit.  Colbert,  p.  224, 


Digitized  by  CjOOQIC 


LEIBNITZ 

Leibnitz  as  a  Jurist.^ — It  is  only  right  that  Leibnitz  should  be 
included  among  "  The  Great  Jurists  of  the  World."  It  was  he 
who  first  ßuggeöted  a  series  of  lives  of  the  chief  juriste  ae  one  of 
the  desiderata  of  legal  literature ;  and  for  many  reasons  he  is  here 
fitly  named.  Leibnitz,  who  originated  bo  much,  who  struok  out 
more  new  paths  than  his  own  generation  was  aware  of,  who  is  one 
of  the  half-dozen  great  names  in  philosophy,  who  developed 
mathematics  along  new  lines,  and  who  was  an  innovator  in  logic, 
pliilology,  histoiy,  and  many  other  regions  of  science,  may  be 
considered  one  of  the  chief  founders  of  modern  jurisprudence. 
He  was  truly,  if  any  one  ever  was,  in  Du  Bois  Redmond's 
phrase,  the  omniKcient.  He  is  now  cliiefiy  l<x)ked  upon  aa  a 
mathematician,  a  logician,  and  a  metaphysician.  His  philo- 
sophical works  receive  increaßing  attention.  Such  is  the  trend 
of  modern  speculation  that  note  is  taken  more  and  more  of  ideas 
which  he  first  developed.  Inquiries  as  to  the  ultimate  constitu- 
tion of  matter  and  the  nature  of  energy  revolve  round  ideas  which 
he  stmck  out.  It  is  possible  that  there  will  be,  sonoor  or  later, 
a  revival  of  interest  in  his  conceptions  of  jurisprudence  and  in  his 
legal  works.  It  may  be  doubted  whether  even  in  his  own  countrj' 
full  justice  is  done  to  his  activity  in  jurisprudence,  its  extent  and 
originality.  He  sat  freely  to  ail  the  ideas  of  his  own  time ;  he 
looked  beyond  its  necessities  ;  he  had  conceptions  of  law  in  many 
ways  nearer  to  those  of  our  age  than  those  of  his  own.  One  can- 
not read  his  legal  works — and  the  same  is  more  impressively  true 
of  his  letters — ^without  marvelling  at  the  richness,  variety,  and 
novelty  of  his  suggestions,  scattered  with  prodigaUty  ;  sugges- 
tions often  left  incomplete  an<l  indeflnite  ;  but  even,  if  mere  hints 
or  simnises,  more  valuable  than  the  laboured  performances  of 
mediocre  minds. 

^  His  father  signed  himsoU  "  Loibnüz.**  On  the  titlo-page  of  his  first 
work  ho  doHcribed  hinißell  '*  Loibnuzius."  He  sometimes  wrote  *'  Leibnita, 
sometimffl  "Leibniz,"    The  dato  of  his  birth  was  IfWfi.  thtitof  hisdoAth  1716. 
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One  point  I  would  emphasize  :  he  waa  no  amateur  or  dilettante 
in  law,  no  theoretical  reformer  knowing  it  only  from  books.'  In 
his  lifetime  he  published  Uttle  on  the  subject  of  philosophy  ; 
Les  Nouveaux  Essais  s^^r  l* Entendement  Huiriain  did  not  see  the 
light  until  some  fifty  years  after  his  death  ;  but  ho  was  well 
known  to  his  contemporaries  as  a  copious  Avriter  on  law.  Wiien  a 
mere  youth  he  published  \\mNova  Melh^us  disce9idw  docendceque 
Jurispntdeniice — a  tract  full  of  comprehensive  suggestions,  but 
marked  also  by  that  sobriety  of  jiulgmt^nt  which  di8tinguishe<l 
his  legal  writings.  **  I  have  been  a  jurist  from  my  youth,  and 
in  more  than  one  Court ;  and  jurisprudence  forms  part  of  practical 
philosophy.'*  When  still  young  he  wrote  a  tract  entitled  iS'/>eci- 
men  Diffic^dtatis  in  jure^  sen  QiKpMioiies  pkilomphic<e  amceniore^, 
ex  Jure  coUeclcB ;  and  he  was  always  turning  aside  to  jurisprudence. 
He  belonged  to  a  family  of  lawyers.  His  grandfather  on  the 
mother's  side  was  editor  of  a  synopsi.s  of  canon  and  criminal  law. 
Of  himself  he  writes  :  '"'  ad  jus,  ut  ita  dicam,  necessitudine  rapic- 
batur."  He  had  studied  it  practically  and  theoretically,  and  at 
one  time  with  almcat  feverish  zeal.  '^  When  1  had  resolved  upon 
the  study  of  law,  1  \n\i  asitle  everything  else  for  it."  M  there  was 
one  study  to  which  his  id>iquit<)us  curiosity  was  constant,  it  was 
jurispnidence.  It  was,  if  any  was,  his  BerufsttnssenscJiafl. 
Leibnitz,  imlike  Jiacon,  was  not  an  advocate.  Indeed  he  prob- 
ably never  thought  of  practising  as  such:  "judicis  raiuicre 
delectabar ;  advocatorujn  aversabar.'*  At  the  age  of  twenty- 
four  he  was  appointed  a  member  of  the  Court  of  Apjjeal  of  Mainz. 
He  had  also,  as  Hofrath  in  Hanover,  no  small  practical  experience 
of  legal  work.  For  some  seventeen  years  after  his  return  from 
Jena  he  immersed  himself  in  jurisprudence.  Jfe  ocmiposetl 
Prozessakten,  and  did  this  technical  work  with  great  skLll.- 
Towards  the  end  of  his  life,  when  he  was  in  the  service  of  the 
House  of  Brunswick,  he  was  often  called  away  from  mathematical 
and  philosophical  studies  to  deal  with  legal  questions  of  interest 
to  his  patrons.^ 

Whether  he  was  successful  as  a  Judge,  I  do  not  know.    Cer- 

*  "  La  jurieprudenoe  et  rUstoiro  m'ont  occupy  do  ma  jounosse  "  (Dutomi* 
Opern  I..  74). 

'  He  was  confiulted  about  import^int  mattere  by  the  Czar.  Peter  the  Groat, 
and  the  Hlmperor.  He  wrote  at  tho  instance  of  the  latter  several  lepal 
opinioUB  ;  e.g.^  as  to  the  Bucoession  to  the  Duchy  of  TuHCJiny. 

3  Kiino  Fischer  ftsw^rtfl  that  lyibnitz,  in  writinp  tho  Pntzcisakt en  in  German, 
did  much  to  perfect  that  language  (ii.  OG). 
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tainly  ho  had  a  high  idea  of  the  (hities  of  a  Judge,  a«  he  states  in 
his  Nova  MelhodfUf.  If  1  may  surmise  from  his  writingH,  he  had 
the  saving  good  senso  which  makes  learning  a  help  instead  of  an 
imiM'diment  to  a  right  derision.  Hin  earliest  writings  are  on  law. 
His  Jegal  works  altogether  are  of  great  extent  ;  they  occupy  al>out 
two-ttmls  of  the  fourth  volume  of  Dutena'  edition  of  liiß  workß. 
Further  fragments  have  been  brought  to  light ;  and  we  are  assured 
by  those  wlio  have  examined  the  Lcribnit«  manuscripts  at  Hanover 
that  many  treasures  relating  to  law  have  still  to  be  published.' 
For  years  inquirers  have  been  digging  in  this  quarry,  and  it  is 
not  exhausted. 

Very  often  he  has  been  reproached  for  scattering  his  energies 
over  many  fields.  I  am  not  able  to  judge  how  far  this  marred 
his  work  in  niathemat  i(?al  and  physic^d  science,  or  in  philosophy. 
But  this  diversity  of  occupations  and  interest«,  this  dissipation 
of  energiefl,  brought  compensations.  He  gamed  in  the  sense  of 
imity  ;  he  saw  things  as  a  whole,  their  relations  and  interaction  ; 
he  escaped  the  vices  due  to  minute  specializing  which  Comte  de- 
plored and  which  have  not  diminished  ;  he  used  the  light  of  one 
science  to  illuminate  another ;  he  found  in  one  tlonia'ui  materials 
sorely  needed  elsewhere;  the  axioms  reoognized  in  one  region 
pn:>vrd  useful  imported  novelties  in  another.*  Hr  is  plrading  luv 
hinisolf — he  is  protesting  against  a  fallacy  old  anti  enduritig,  and 
unjust,  to  versatile  minds — when  he  saj's,  **  Les  combinaisons  des 
cboses  qui  paraissent  öloignees  servent  souvont  k  produire  des 
efleüts  extraordinaires,  et  c'ost  encore  les  raisoiis  puurquoy  ceux 
qui  se  bornent  k  une  seule  recherche  manquent  souvent  de  faire 
des deoouvertes  qu'im  esprit  phis  et^ndu,  qui  peut  joindre  d*autre8 
scienoee  k  celles  dont  il  s'agit,  decouvre  sans  peine." 

At  all  ovente,  to  jurisprudence  he  wa«  constant.  In  many 
ways,  and  in  some  which  ne<Hl  not  hero  bo  advertetl  to,  he  recalls 
Bacon.  Inextonthisk^gol  writingt*  probably  equal  those  of  the 
great  EngUshman  ;  and,  so  far  as  1  am  able  to  judge,  the  dis- 
cussion of  legal  points  occupies  far  more  of  his  letters  thau  do 
similar  topics  in  Bacon's. 

The  impression  to  be  got  from  reading  LcMbnitz's  legal  tracts  la 

'  See  Rechl^phUoaopkisfhea  aita  LeHinUzens  ungfdntckten  Schriften  vou 
Dr.  Oeorge  Motlai  (l585).  In  soma  of  his  iolteru  wo  got  n  glimpw  uf  (Ito 
prodijiious  variolyof  liU  labours  (e.g.^  Duteos,  vi.,  29) ;  the  mn^o  of  roiKÜiig 
dii3clu;itt<l  in  tho  oorrospondonco  is  amazing.  No  woudor  tluit  ho  writus  : 
"  Qvam  miri/ire  diatradua  sum,  did  iion  potcat,"  CöutuTAt,  La  Lo<fique  de 
Leibnitz,  p.  Ö74. 

'  LtUres  el  OpMcUs  InSdüa,  par  A.  Kouoher  do  Carol,  287. 
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all  in  favour  of  his  praoiioal  sagacity.  No  podant,  or  admirer  of 
pedantry  in  an  age  wlien  it  was  common,  he  had  a  passion  for 
knowing  thiiigH  as  they  are,  u  contempt  for  lawyers  who  busied 
themselves  with  their  formula  without  regard  to  the  facts  of 
life  or  hist-ory.  He  is  all  for  that  miion  of  science  and  practice 
wherein  lies  the  sound  development  of  law.  No  one  perhaps  came 
nearer  than  he  to  his  conception  of  the  man  of  true  leAruing — 
one  who  knows  all  that  is  worth  knowing  :  "  qui  res  maximas  in 
orl)e  cognito  geetas,  q^u<j  usque  honiinuiti  memoria  }>ertingit, 
animo  com  plexus  est."*  But  he  set  little  store  on  mere  learning. 
Though  widel}'  road  himself  in  every  part  of  jurisprudence,  ho, 
a  diplomatist  and  man  of  affairs,  was  always  dilating  on  the  value 
of  experience  ;  ho  wished  lawyers  to  keep  a  firm  hold  of  the 
realities  of  life.  Rarely  severe  in  his  strictures,  carrying  into 
all  regions  a  spirit  of  sorejie  tolerance  and  magnanimity,  he  cen- 
sures those  who  will  not  use  their  eyes  and  note  what  is  going  on 
around  them,  but  prefer  to  display  us(üess  learning.  In  a  re- 
markable passage  in  wliich  he  speaks  with  a  certain  bitterness 
foreign  to  his  nature,  he  says  : — 

"  Inexphcando  Suprematu  diihcilem  me  provinciam  susc^episse 
fateor,  ct,  quod  quis  miretur,  in  re  tam  vulgatA  prope  intactam. 
Cujus  rei  ratio  eat.  quod  illi,  qui  ad  acribendum  pleriunque  animiuu 
aj>i)ellimt,  miserabib  ingenionmi  niarbt>  non  nisi  Vetera  crepant, 
quorum  nostris  tenipuribus  vix  appaixuit  vestigia,  i*eeentium 
ijiouriosi :  do  quibusdam  jurisporitis  vulgaribus  hoc  non  miror ; 
iliis  enim  oranis  sapientia  in  uno  Romani  juris  corpore  conclusa 
vidctiu" ;  experientia  autem  rerum  humananim,  si  quam  habeiit, 
forcnsia  auditorii  canccllos  non  egrcditur ;  unde  non  nunquam 
do  publico  et  gentium  jure  mijiera  sunt  earum  judicia.  Hos  ergo 
Ciesarem  pro  domino  mimdi,  principes  nostros pro  preesidibus  pro- 
vineianim,  licet  porpetuis  et  lieifditariis,  habere,  minuu  non  est ; 
neque  ab  Jiis  aliquid  magiunxjre  expectes  illustrando  publico 
jure,  quod  nunc  viget.  Sed  Ülud  semper  miratus  sum,  iilustree 
dignitate  et  rebus  gestis  et  eruditione  viros,  cum  ad  scribendum 
acccssere,  maluisae  eruditionis  sua;  dociunenta  dare,  quam 
xpericntiae  atquo  judicii  (Dutons,  iv.  (2)  ?55)." 

Again  antl  again  he  botraya  his  impatience  with  the  frigidam 
entditionis  affeclionem  then  much  in  favour ;  he  does  not  spare 
Grotius  (whom  he  much  admired)  for  not  sufficiently  deuiing  with 
facts  of  his  day  ;  and  he  is  constantly  dwelling  on  the  rarity  of 
the  combination  of  learning  and  invention.    He  censures  those 

*  l^ottor  to  Huot,  Gerhardt,  iii.,  14. 
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jurists  who  secretly  delight  in  the  uncertainty  of  the  law.'  The 
whole  of  the  chapter  in  which  ho  iuciücateö  this  ib  worth  reading 
and  demonstrates  his  practical  wisdom.  It  is  true  that,  unlike 
in  this  respect  Boutham  and  some  other  legal  reformers  who  do 
not  appreciate  sutHciently  the  difficulties  which  conirout  lawyers, 
he  sees  the  good  points  of  the  existing  legal  system,  its  thorough- 
ness and  the  honesty  of  many  of  its  practitioners.  He  admired 
the  Roman  lawyers  :  '"  Dixi  saepius,  post  scripta  geometrarum 
nihil  extare,  quod  vi  ac  subtihtat«  ciun  Bomanormn  jurisoon- 
sultfjrum  scriptis  comparari  possit  :^  tantum  nervi  inest,  tantum 
profunditatis."  In  the  recently  published  Optisculaj^  edited  by 
Profeesor  Couturat,  is  a  paper  entitled  "Ad  IStateram  Juris  de 
Gradibus  Probationuum,"  in  which  Leibnitz  expresses  somewhat 
reluctantly  his  admiration  for  the  ingenuity  and  perseverance 
devoted  by  lawyers  to  comparatively  small  matters.  Over  a 
question  as  to  a  right  of  way,  an  easement  for  grazing  for 
three  goats,  they  will  take  as  much  pains  as  if  it  were  the  Roman 
Senate  dealing  with  Asia  or  Egypt.  Not  that  he  does  not  boo 
the  drawbacks  to  this  elaboration  ;  ho  fears  that  the  substance 
is  often  sacrificed  to  the  observance  of  solemn  forma — *'  lassatis 
litigantibus  exhaustisque  inter  judiciorum  moras." 

With  his  strong  practical  sense,  ho  had  no  patience  with  the 
delays,  costliness,  and  formahties  of  the  lleichskammergericht,  so 
admirable  in  promise,  so  feeble  in  performance,  strong  only 
against  the  weak ;  a  Court  which  often  did  not  decide  until  all 
the  parties  had  died  or  had  changed  their  minds.'* 

Leibnitz's  Legal  Works. — His  chief  legal  works  or  tracts  (for 
many  of  them  run  only  to  a  few  pages)  were  these  : — 

(1)  iV/Jtt;ÜH«i  Di/ßcidttUis  in  Jure,  seu  QuABsiioiitH  phiiosophicat 
at/icmiorea,  ex  Jure  coUecl(B,  Leibnitz's  thesis  for  the  degree  of 
Master  of  Philosophy  in  16ti4  (J)utei^  iv-,  08).  He  argues  that 
a  study  of  the  relations  of  philosophy  and  law  will  help  to  remove 
the  contempt  of  students  of  the  latter  for  the  former.  He  dis- 
cusses such  questions  as  these  :  Whether  an  indefinite  proposition 
is  equivalent  to  a  miiversal  proposition ;  whether  the  maxim 
affirtnatUi  incurnbit  probatio  is  reconcilable  with  the  maxim  quod 
oppün£tta  ieiieatur  ad  prdbatioiicm.  He  gives  mathematical  and 
physical  reasons  for  the  rule  attributed  to  Solon  that  he  who 

»  DulQua  iv..  350. 

^  JiOtter  to  Koutner.  iv..  267.     Soo  alao  iv.,  254.  '  P.  210. 

•  i'lieidcrt'i*.  41«.  So^-  aläo  Gootht»,  Wahrhtit  and  Dichtung,  Work«  xvii., 
p.  70.     Goethe  waa  a  prakiihml  in  thu  Impcriul  Court, 


i 


Digitized  by 


Cöög 


s 


2S8 


LEIBNTTZ 


dig»  a  trench  or  grave  must  leave  a  space  from  the  land  of  his 
neighbour  equal  to  the  depth.  He  alöo  discusbes  the  questioji 
whether  bees,  pigeons,  and  peacocks  are  wild  animals.  Then 
comes  a  series  of  lugical  and  metaphysical  questions  ;  e.g.,  whether 
of  two  contradictions  both  may  be  false  ;  whether  a  person  who 
is  asleep  is  present ;  what  is  the  true  nat;irc  of  a  part  pro  diviso 
and  a  part  pro  indiviso,  etc.  Of  the  seventeen  questions  some 
seem  nowadays  singularly  trivial,  but  perhaps  not  more  so  than 
many  of  the  questions  wliich  our  Courts  dail}'  discuss.  A  genera- 
tion wliich  spends  hmidx'edö  of  pounds  in  determining  what  is 
"an  accident,"  and  which  carries  the  question  from  CWrt  to 
Court,  caimot  with  any  grace  be  censorious  of  the  scholasticism 
of  Leibnitz's  age. 

( 2)  One  of  the  most  luminous  of  his  law  tracts  is  that  entit  Led  De 
Casibue  Perplexis  (ltj66) — questions  of  great  difiiculty ;  questions 
as  to  which  Bome  thought  no  solution  possible  ;  uthera,  that  the 
matter  should  be  determined  by  lot ;  others,  by  the  decision  of  an 
arbitrator.  He  will  have  it  that  such  expedients  are  imncccssaiy, 
I  hat  all  cases  can  be  determined  eo:  niero  jure  ;  that  no  ca^e  arises 
for  which  jurisprudence  has  not  an  answer.  "Casum  igitur 
(proprie)  i^erplexuai  definio  (eum,  qui  realiter  in  jure  dubius  est  ob) 
copulatiivnom  contuigentcm  plurium  in  I'aetd  L^um  elTectum  juris 
habentium,  qui  nunc  niutuo  concursu  impcditur.  In  Antinomia 
autem  ipsarum  immediate  Jegüin  pugiui  est,  quanquam  et  Per- 
plexitas  Antmomia  quiedain  indirtcla  dici  potest."  He  divides 
these  "cases  "  into  two  classes  :  (a)  Dispositio  jierplexa,  cases  in 
which  it  is  clear  who  is  to  bo  plaintiff  or  defendant,  and  the 
point  in  controversy  is  whether  there  is  a  right  of  action,  as  we 
should  say  ;  and  (6)  anicurmis  iteri^jeus,  cases  in  which,  the  right 
of  action  in  certain  persons  being  clear,  the  difiiculty  is  as  to 
priority.  W'ith  much  technical  learning  ho  illustrates  these 
questions,  particularly  rights  of  preference. 

(3)  De  Nova  Methudo  discendoi  doccndoiqite  Juriai/t^udefUice, 
compost^tl  about  1667;  on  the  whole,  the  chief  statement  of 
Ijeibnitz's  ophiions  as  to  jurisprudence.  Of  this  book  Leibnitz 
says :  "  Liber  est  effusus  potius  (piam  seriptus  in  itinere,  sine 
libris,  sine  poheiidi  otio."'  It  is  a  work  of  magnificent  prumise 
rather  than  performance.  Part  I.  is  general,  and  deals  with 
matters  common  to  law  and  other  faculties.    The  first  chapter 

»  Dutons»  vi.  4.  See  also  Ö,  378,  where  lioiboitz  says  that  the  book  wa« 
composed  in  a  Frankfort  Inn. 
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is  hemled  '*De  Ratione  Studiorum  in  Universum,"  i.e.,  modua 
pervenicndi  od  statum  (i.e,,  habitum)  octionum  perfectarum 
(p.  1).  He  considers  the  causes  of  character,  which  are  either 
Bupernatural  (infuaio,  divine  or  diabolical)  or  natural  (o^ÄH^e- 
factio).  In  short,  the  first  part  contains  Ihe  elements  of  a  theory 
of  education.  The  second  part  relates  to  jurisprudence,  which  is 
divided  hito  didactic,  historical,  cxegetic,  polemical ;  in  other 
words,  Leibnitz  adopts  the  divisions  of  theology  upon  the  analogy 
of  which  to  jurisprudence  he  insists  ;  a  point,  by  the  way,  to 
which  he  often  returns.  Didactic  or  positive  juinsprudence  con- 
tains express  enactmeut^^i  and  the  like.  Historical  jurisprudence 
is  divided  into  two  parte — internal  and  external  jurisprudence  ; 
the  latter  is  concerned  with  the  souice«  of  law  ;  the  former  with 
the  substance.  Of  exegetical  jurispi-udence  there  are  two  kinds 
— (a)  phüologia  ac  j^iUosopfiia  juria  ;  {h)  ijUerj/rekUio  kgum.  The 
latter  is  of  two  kinds^ — alia  ex  tcxtu^  alia  ad  iextum.  I  cannot 
deeoribe  or  do  more  than  refer  to  the  wealth  of  observations  which 
he  makes  on  the  subject  of  the  rules  of  construction,  juridical  logic, 
and  grammar,  or  Lis  suggcötiüns  as  to  tlu)  formation  of  a  juridical 
lexicon.    1  pass  to  his  remarks  on  *'  polemical  jurisprudence." 

The  prijicipif«  of  decisions  are  reduciblo  to  ratio  ex  jure  nainrce, 
analog^',  and  ratio  ex  jure  civili  certo.  Of  the  jua  -tiatunj^  there  are 
three  varieties — ju«  stridum,  cBquitas,  and  jneias.  The  first  is 
not  explained  clearly  ;  it  is  nothing  else,  he  saj^,  than  the  jus 
belli  ac  pacts  ;  it  is  reducible  to  the  maxims  suum  cuique  tribttere, 
hoiiesU  vivere,  ttetninem  Icedere.  Equity  he  defines  as  consisting 
in  a  oertain  harmony  or  proportion ;  you  are  not,  if  you  are 
injured,  to  declare  internecine  war  ;  you  are  to  seek  restitution, 
consent  to  arbitration,  etc.  The  third  principle  is  the  will  of  the 
ruler,  not  the  crude  will  of  the  strong  man,  but  the  will  of  the 
Ruler  of  rulers,  "Existentia  igitur  Entis  aiicitjuä  yapientissijni 
et  poteutissimi  seu  Dei,  est  juris  naturae  fundamentum  ultimum.'* 
Leibnitz  next  considers  the  subject  of  legtd  reports,  or  collections 
of  decisions ;  the  great  vülue  in  them  which  he  desiderates  is 
brevity.  I  am  not  sure  that  1  exactly  apprehend  all  that  he 
suggests  in  this  comiection,  for  example,  as  to  forming  a  colltc- 
'tion  of  legal  commonplaces  {de  locis  comnmnibus  juris  i^uftituendis). 
It  is  to  be  the  work  of  jurists,  especially  professors  in  universities. 
From  these  reports  should  be  constructed  pandects,  which  need 
not  exceed  two  foUo  volumes  ;  "  quia  hi  miJta  discipluia  et  facid- 
tate  plus  librorum,  minus  rerum,  quam  in  jurisprudentia."    He 
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sketches  a  coureo  of  it^ai  study  1ü  be  divided  into  three  periods — 
elementary,  exegetical,  and  pokmical.  I  may  mention  as  to  the 
last  that  Leibnitz  insists  upün  the  value  of  moots  or  arguments 
on  cases  conducted  in  the  manner  of  a  trial ;  they  are  in  his  view 
aa  admirable  preparation  for  practical  life. 

(4)  Specimen  Oertititdinis  sen  Dettioiistratiotium  in  Jure  exhibir 
iiim  in  Doctrirui  (JoTuliliortum,  u  treatise  in  which  Leibnitz  ex- 
pounds the  doctrine  of  conditions  or  hypothetical  propositions  as 
a  part  of  juridicjil  logic,  it  might  also  bo  defined  as  a  treatise 
of  construction  of  instruments  containing  hypothetical  proposi- 
tions. It  sots  forth  a  long  list  of  theorems  (seventy  in  all)  useful 
in  the  construction  of  wills  and  other  documents  ;  e.g.,  "  existente 
conditiono,  jus  oonditionale  rotrotraliitur  ad  toinpus  dispositionis 
mero  jure ;  si  unum  pluribus  applicandum  est,  in  singula  ducitnr, 
Him  (\st  omnium  ab  initio  ;  si  conditio  defccit,  disposilio  vitiatur." 
1  have  not  examined  tho  treatise  closely  ;  but  it  is  clear  that  it  is 
di'awa  largely  from  tho  common  tiouree  of  many  of  tho  rules  of 
pleading  once  in  use  in  our  Courts  and  of  our  rides  of  construction. 

(5)  iSp6Cune7h  DetiwiistTativnum  'politicartim  'pro  eligeiulo  liege 
Folonorwm ;  composed  about  1 6t)8,  and  designed  to  persuade  the 
Pohsh  nobihty  to  elect  as  successor  to  John  Casimir,  Phihp 
William  Neuburg,  Count  Palatine.  Under  the  name  of  Georgius 
Uhcovius  Lithuanus,  Leibnitz  composed  this  treatise,  which  had 
a  distinctly  practical  end  :  it  was  intended  to  support  a  particular 
candidature  for  the  throne  of  Poland.  The  argument  takes  an 
immense  sweep ;  almost  every  part  of  poÜtical  philosophy  is 
touched  upon  ;  the  best  polity  for  Europe  and  Christendom  is 
discussed.  I^'ormaily  iu  some  sixty  propositions,  and  with  im- 
mense accumulation  of  learning,  he  makes  good  his  conclusion. 
Incident^}'  there  are  remarks  unfavourable  to  Russia,  which 
Leibnitz  regarded  an  a  menace  to  European  civilization  and  as  a 
possible  second  Turkey.  The  security  of  GJermany  was  to  be 
considei^ed  iu  tho  choice  of  a  King  of  Poland.  The  treatise 
reveals  the  weakness  and  the  strength  of  Leibnitz — his  learning, 
his  acutenoHH,  his  ingenuity,  and  at  the  same  time  a  marked 
obsequiousness  of  character  ;  a  disposition  to  accommodate  his 
argiuncnts  to  the  tcm|)cr  of  th(>t<e  whom  he  addrefssed.  *'To 
please  a  prince,  to  refute  a  rival  philosopher,  or  to  escape  the 
censures  of  a  theologian,  he  would  lake  any  pains/^^ 

^  Stio  Philosophy  of  Leibnitz^  by  Bortrand  Kusäoll,  p.  1.  Inttrim  cwjitnur 
aciotnmodare  rkM  humana:  imbcciUitati  ei  uiilia  jucundis  condire,  DuIoum,  vL  69. 
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(6)  Jtaiio  Cor-poria  Jurus  rtu^unijcinnaiuii,  composed,  with  the  aid 
of  Dr.  Lasfier  of  Mainz,  about  1669.  It  is  a  tract  consisting 
of  about  156  brief  paragraphs.  It  starte  by  assuming  that 
lioman  law  will  by  a  sort  of  spontaneous  reception  continue  to 
be  the  common  law  of  Europe.  Its  authority  cannot  be  removed 
without  a  total  subversion  of  law  ;  but  ite  vices  may  be,  and 
ought  to  be,  removed.  And  he  proceeds  to  i>oint  out  and  illus- 
trate such  vices  ;  which  are  chiefly  auperfluitas,  deJeUuSy  öbsauritaa^ 
coufiisio.  He  describes  (s.  71  et  seq.)  the  effects  of  these  vices, 
among  them  being  :  ''  Ita  jus  infinitiun,  incertum,  imperceptibile, 
arbitrarium,  antiquum  denique  chaos  reddi  clamarunt  plunmi " 
(s.  76),  Ho  passes  to  the  remedies  :  this  confusion  is  to  be 
removed  by  Corpore  Juris  Eeconcinnaio  (s.  83) ;  and  he  proceeds 
to  sketch  the  outlines  of  a  modem  code. 

(7)  De  Mairifnoniorum  PriTidpum  Proieaiantium  in  Gradibtts 
solo  canonico  jure  proliibitis  corUraclarum  validiUUe  DisserttUio. 
This  was  called  forth  by  the  protest  of  Duke  Charles  of  Mecklen- 
burg against  the  marriage  of  his  brother,  Duke  Christian  of 
Mecklenburg,  with  Madame  de  Chastillon.  The  question  was 
whether  this  marriage  was  contracted  at  a  time  when  a  previous 
valid  marriage  existed  ;  a  question  of  interest  to  several  German 
Princes  ;  according  as  it  was  answered,  they  were  legitimate  or 
illegitimate.  The  book  is  a  closely  reasoned  argument  as  to  the 
marriage  of  Protestautä  in  gradu  prohibiiOt  with  a  multitude  of 
examples.  The  great  principle  estabhshed  is  that  the  complete 
power  of  legislatiog  as  to  marriage  is  vested  in  the  supreme 
authoiity  of  the  country.  Even  now  the  dissertation  is  in- 
structive as  to  mixed  znarriages. 

(8)  In  the  year  1078  Leibnitz  composed,  imder  a  feigned  name, 
De  Jure  3upren\alu8  ac  Legationin  Priiwipu^n  ÖermanioHy  in  which 
he  discussed  primarily  the  question  whether  at  the  Congress  of 
Nymt^eu  the  representativee  of  the  German  electors  and  other 
prinoes  should  be  treated  as  reprtisentatives  of  sovereign  Slates. 
They  were  powerful  princes  with  aimies  of  their  own  and  possess- 
ing many  of  the  outward  marks  of  sovereignty.  But  tliey  had 
taken  an  oath  of  fealty  to  the  Emperor  ;  they  had  paid  homage 
to  him  ;  they  were  in  a  sense  his  vassals  ;  and  thoy  wore  feubject 
to  the  Imperial  Court,  Mixed  with  profound  reasoning  as  to 
sovereignty  is  a  strain  of  flatter>' ;  Leibnitz  hero,  as  in  so  many 
other  of  his  writings,  shows  a  resemblance  to  Bacon  in  his  serviUty 
to  the  great.    After  all  that  has  been  written  on  the  subject  of 
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sovereignty,  thia  tn^atise  is  still  remarkable  for  insight  into  the 
nat\ire  of  government  and  for  tho  desire  which  it  reveals  to 
bring  political  and  legal  theories  into  accordance  •with  facts 
more  complex  and  varied  tlian  mere  bt)okmen  are  apt  tosuppobc. 
"  Multiply  your  categories  ;  study  present  facts  ;  be  not  the  slaves 
of  your  books  and  your  fonuula?,"  is  liifi  advice. 

(9)  Codex  Juris  Gtiüium  Diplofnatictut,  published  in  1693;  a 
collection  of  treatises  and  State  papers,  preceded  by  an  intro- 
duction in  which  are  unfolded  Leibnitz's  views  on  inteniational 
law.  Leibnitst  foresaw  its  future  development.  It  is  true 
that  he  immersed  it  in  a  theory  as  to  natural  law  ;  but  he 
was  almost  unique  in  the  att^-ntion  which  he  gave  t-o  treatises 
and  otiier  instruments  as  evidence  of  the  consent  of  nations, 
more  trustworthy  than  quota.tions  from  poets,  orators,  and 
moralists. 

( 10)  In  1700  appeared  a  supplement  to  the  Codex  Diphrtiaticus, 
entitled  Mantissa  Codicis  Juris  Diphmaiicij  in  which  he  further 
developed  his  ideas  as  to  Home  pc»hith^  of  iiiteniationai  law. 

( 11)  In  1701  appeared  Cogiiationes  de  its  qtice  jv^ia  prwsensJus 
OetUiumrequirunUur^  etc.  He  discusses  under  the  headings  "De 
titulis  honorificis,"  "  De  titidis  regiis, "questions  as  to  what  States 
are  sovereign,  and  the  like. 

(12)  1706.  Com/pendaria  ezpositio  juris,  quo  augusiissimus 
Botuesim  poUei. 

(13)  Observationes  de  Principio  Juris,  Leibnitz  discusses  such 
matters  as  the  basis  of  the  law  of  nature,  positive  law,  the  law 
of  nations,  the  definition  and  rule  of  justice. 

(U)  Monita  quasdam  ad  Samudis  Pufeitdorfii  Priiicipia,  a 
criticism  of  Pufendorf^s  work.  He  was  no  admirer  of 
Pufendorf.  whose  treatise  had  in  Leibnitz's  time  acquired 
authnriiy.  Ho  refers  to  Pufendorf  as  vir  paruvi  juris  constdtus 
et  minime  philoso'phus  only  ;  the  chief  reproach  being  that 
Pufendorf  derives  law  soJelj'  from  the  will  of  the  superior.  Ac- 
cording to  Leibnitz,  there  is  a  natural  or^  Uvs  he  would  prefer  to 
say,  divine  basis  for  the  rules  which  Pnfejidorf  regards  asj 
arbit^ar}^ 

Law  and  Philoaophy. — ^1  have  not  named  all  Leibnitz's  legi 
works,  nor  have  I  referred  to  the  many  passage«  in  his  letters j 
and  elsewhere  in  which  he  discusses  legal  problem«.    These  wei 
labours  sufficient  to  fill  the  life  of  an  ordinary  man  ;  they  at  leasl 
show  that  Leibnitz  was  a  prolific  writer  on  law. 
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A  point  to  be  insisted  on  is  that  Leibnitz  was  no  pure  theorist 
or  admirer  of  pure  theoristß.  He  was  always  reiterating  the 
advantages  of  uniting  practice  with  theory.  "  Je  tiens  qu*il  faut 
se  d^fior  de  la  raison  toute  scule,  et  qu'il  est  important  d'avoir  de 
rexp^rienoe,  ou  do  consulter  ceux  qui  en  ont."*  He  is  constantly 
dweUing  on  the  value  of  practical  training.  But  in  his  legal 
writings  he  never  ceases  to  be  the  philosopher.  In  his  tract 
entitled  Specimen  DifJkuUatia  in  Jure,  sen  Qufr^tionea  pkiJcsophicm 
armeniores,  ex  Jure  Mllectm,  he  endeavour  to  cure  jurisls  of  their 
contempt  of  philosophy.^  He  proposed  to  show  that  philosophy 
was  of  assistance  and  to  convince  them  "  plurima  sui  juris  loca 
sine  hujuB  ductu,  inextricabilem  labyrinthum  fore,  et  veteres  suffi 
scientias  auctores  mystas  quoque  sapientia?  sumraos  extitisee." 
The  pccuharity  of  modem  German  legal  writers,  certainly  those 
who  treat  of  RecIUsphilosophie,  is  that  they  seek  to  deduce  par- 
ticular rules  from  a  Rechisidee,  some  Begriff,  or  conception  of 
which  special  rules  are  the  consequence.  I  do  not  question  the 
reasonablencsa  of  this  process ;  in  fact,  I  do  not  see  how  juris- 
prudence in  the  largest  sense  can  exist  \^ithout  these  conceptions. 
I  would  go  farther ;  the  divorce  between  law  and  pliikvsophy, 
which  most  English  students  of  the  former  prize  highly,  is  attended 
by  serious  disadvantages.  It  ia  scarcely  conceivable,  for  example, 
that  certain  parts  of  criminal  law  now  in  a  state  of  tlux  can  be 
dealt  with  satisfactorily  without  a  discussion  of  some  fundamental 
philosoplucal  questions.  They  cannot  be  cast  out  without 
violence,  and  they  will  return  even  if  they  are  bidden  begone 
out  of  sight.  He  who  reasons  of  crime  and  punishment  c^imot 
ignore  such  questions  as  :  Is  the  will  free,  or  is  free  "wiU  a  mere 
phantom  ?  Are  men  mere  machines  or  automata  ?  If  ihey  are 
such,  what  is  the  meaning,  what  the  reasonableness,  of  blame  or 
censiure  ?  Wliat  is  the  justification  of  responaibihty  ?  If  a 
theory  of  punishment  is  based  on  determim'st  lines,  such  theory 

*  Quoted  by  Couturat,  La  Logique  de  Leibnitz,  p.  150  n,  A  favoarito 
notion  of  I^ibnitz  was  tho  improvornont  of  logal  proccMJnro.  Tn  ono  of  his 
propohrtls  to  tho  Cziir.  U>ihmtz  Hajs  :  **  J'lii  Bongo  prineipalomorit  aux  moyons 
dV-tabiir  lu  moiliouro  proccUuro  pöäaibto  a6ii  d'attoindro  Iü  juato  miliou  ontro 
les  notos  arbitrairos  do  jugoe  6t  los  procös  Europ^na  in tormi nablos  et 
funofltes.  otc/* 

^  Uore  18  a  cliaractoristic  remark  as  to  the  relations  botwieon  logic  and 
legal  procoduro: — *' Quid  aliud  procossUB  judiciariu»  quam  forma  diuputandi 
a  etcholis  tmiiHlata  ad  vitani,  pur^ata  ab  iuaniiB.  ot  auctoritatu  publica  ita 
ciroumacripta,  ut  no  divaj^ri  impuno  lit-oat,  aiit  torgivorsari,  novo  oniittatur 
quodcumquo  ad  voritati«  indagationom  faeoro  videri  posait."  t'outurat, 
VpMJii'uh.i,  i211.  Soo  also  Couturat,  L/n  Lfujiqur  ilr  J.rihnitz.  p.  5(10,  as  to  tlxj 
paraIloIi£m  which  Leibnitz  oatablishou  bolwoon  bogie  and  Law. 
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will  have  important  practical  result«.^  It  is  difficult  to  work  out 
a  syBtem  of  punishments  without  dealing  with  fundamental, 
ethical,  and  philosophical  questions.  It  is  in  a  sense  true  that, 
as  Leibnitz  said,  '*  juriaprudentiam  veram  a  religione  et  philo- 
sophia  inseparabilem  esse.**  To  be  sure,  such  discufisions  are  apt 
to  breed  logomachies,  and  to  bring  about  a  faithful  rejietitinn 
of  some  of  the  worst  failings  of  the  schoohnan.  There  must  be 
constant  contact  with  facts  and  practice  if  jurisprudence  is  not 
to  become  mere  word-spinning.  Leibnitz,  who  would  not  a<lmit 
that  philosophy  and  law  lay  far  ajmrt,  alwajTS  insisted  upon 
viewing  the  latter  as  concerned  with  living  affairs. 

I  hesitate  to  speak  of  the  relations  of  Leibnitz  to  the  juris- 
prudence of  his  own  time ;  that  coidd  be  done  to  much  purpose 
and  with  accuracy  only  by  one  with  knowledge  which  1  do  not 
possess.     But  some  points  are  clear.     Leilmitz  foimd  the  juris- 
prudence of  his  time  a  collection  of  dry  bones  ;  the  lawyers  little 
better  than  swjthsayers  and  medicine-men,  proud  of  their  useless 
learning.    He  was  profoundly  impressed  by  the  faults  of  the 
law  of  the  time — its  chaotic  condition,  scattered  through  many 
volumes,  the  important  and  the  trivial  thrown  together  witliout 
sense  of  proportion,  the  same  rule  expressed  in  different  terms, 
to  the  perj)lexity  of  the  inquirer,  absiml  attention  given  to  barren 
subtleties.    He  sought  to  purge  it  of  scholastic  barbarities,  and 
bring  about  a  renaissance  of  jurisprudence.     To  pass  from  Leib- 
nitz to  other  oontemporaiy  writers,  so  far  as  1  know  them,  with 
the  exception  of  Bacon,  to  whom  obviously  he  was  much  in- 
debted, is  to  enter  a  land  tenante<l  by  shadows  and  hollow  fonna  ; 
to  come  upon  cndjoss  discussion  of  texts  ;  refinements  on  refine- 
ments ;  unwearied   accumulations  of  quotations  collected   im- 
critieaUy  ;  acceptance  of  the  loosest  statements  as  if  inspired. 
It  was  one  of  the  great  objects  of  his  life  to  rationalize  and  simplify 
jurisprudence.     "  Multi  anni  sunt,  quod  promisi  iUustrare  juris- 
prudentiam  et  amplissimum  juris  Oceanum  ad  paucos  revocare 
fontes  limpidos  rcctae  rationis."^    There  is  no  saying  what  he 
might  have  done  had  he  devoted  more  time  to  giving  effect  to 
the  ideas  which  he  evolved. 

We  see  the  practical  turn  of  his  mind  in  his  remarks  on  legal 
education.  His  dominant  idea  is  that  the  student  is  preparing 
for  action  ;  and  so  he  recommended  the  use  of  moots.     The  ligal 

*  See  Dio  doterministischo  Oegnor  der  Zweolcstiufo,  LiBTrt.  StrofrrcMiehe 
Aufsätze,  ii.  25.  a  Dulons,  v.  118. 
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curriculum  which  he  dcscribeB  is  intended  to  famib'nrizo  the 
student  with  the  knowledge  of  aflFairR,  and  is  to  rxtrrd  over  two 
years.  He  dwells  upon  the  necessity  of  a  wide  and  thorough 
legal  training  as  a  preliniinary  to  practice,  and  he  inpiHle  alßO, 
with  emphasis  which  the  most  enlightened  modem  advisers  of 
youth  could  not  surpass,  on  the  expediency  of  supplementing 
technical  study  by  general  reading,  travel,  and  acquaintance 
with  the  affairs  of  life.  Having  parsed  through  this  novitiate,  the 
young  student  ^vill  be  fit  to  deal  with  legal  affairs.  PoFsibly  the 
Nova  Methodu-s  contemplates  a  plan  of  education  too  vast  for 
intellects  much  less  capacious  than  his  own.  But  it  docs  not 
err  on  the  side  of  underrating  the  value  of' practical  training. 
It  is  worth  while  quoting  Leibnitz's  remarks  on  the  effect  of  the 
education  of  the  perfect  lawyer.  We  have  not  much  advanced 
beyond  his  conceptions.  "Hunc  ego  vertun  juris  philosophum, 
hunc  justitiaesacerdotem,  himc  juris  gentium  et  quod  ex  eo  pendet, 
publiei  atque  divini  consultiun  dixcro ;  eui  possit  committi 
respublica,  quem  neque  inept«  status  ratiunculae  ad  novandura 
impellant,  neque  a  promovenda  pubUca  salute  inanis  juridicanim 
quarandimi  epinanmi  metus  deterreat ;  concidcnt  sponte  sua 
Machellivistarum  convicia  (ipsi  se  poUticos,  et,  si  Diis  placet, 
etiam  st-ati^taa  vocant)  qui  jurisoonsultos  rerum  imperitos, 
cautelanun  scientes,  inept os  leguleios  vocant,'*  &o. 

Leibnitz  and  Law  Reform. — Before  his  time  in  regard  to  many 
things,  he  was  far  in  advance  of  it  as  to  law.  He  advocated 
reforms  some  of  wliich  have  long  ago  l3een  carried  out,  but  others 
of  which  are  still  incomplet«.  In  his  eyea  the  cardinal  virtues  of 
any  system  of  law  are  brevity  and  jx^rspicuity  ;  he  goes  so  far  as 
to  say  that  it  may  be  better  to  have  unjust  laws  than  laws  un- 
certain iuid  obscure.  He  admireK  the  inimitable  simplicity  and 
judicii  color  naturalis  of  the  e-arly  jurists.  He  who  is  u.^ually 
moderate  in  speech  writes  with  indignation  of  the  legal  chatJS 
before  him  :  *'jus  infinitum,  incertum,  arbitrarium."  It  is  diffi- 
cult for  us  to  conceive  the  confusion  and  micertaiiitj'  before 
legislation  became  common — before  there  was  a  recognixed  organ 
for  expressing  the  will  of  the  community.  What  would  be  the 
state  of  things  if,  to  take  one  branch  of  jurisprudence,  there  had 
been  no  Factory  Acts,  no  Truck  Acte,  no  Employers'  Liability 
Act,  no  Workmen's  Compensation  Act,  no  Coal  Mines  Act ;  if, 
while  great  industrial  changes  were  in  progress  and  new  concep- 
tions of  duties  were  arising,  the  Courts  sought  to  modify  the  law 
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by  expending  endless  ingenuity  in  giving  to  old  ruleB  wholly  new 
nuaninga  ?  What,  to  pa,ss  to  another  region  of  law.  would  bo 
the  result  if  there  had  been  no  statutory  eonipany  law,  and  there 
had  been  attempts  so  to  expand  the  law  as  to  partnership  to 
meet  the  necessities  and  convenience  of  modem  commerce  ?  I 
have  not  read  deeply  in  the  literature  of  that  tune  ;  but  it  is  clear 
to  me  that  there  was  a  profound  sense  of  inability  to  stretch  the 
old  rules  so  aa  to  meet  new  circumstances  ;  something  like  a 
deadlock  ;  a  winviction  tliat  the  principles  of  Koman  law  were 
unsuited  to  the  new  and  rising  order  of  things.  To  put  an  end 
to  the  evils  which  Leibnitz  deplored,  he  proposed  large  changes. 
Few  of  them,  so  far  as  I  can  make  out,  he  lived  to  see.  Most  of 
thorn  have  since  been  carried  out.  One  or  two  still  remain 
dreams  and  hopes.  Among  liis  desiderata — some  of  them 
suggested  by  Bacon's  De  Ängmeniis  ScieiUianun — recommended 
in  the  Nova  Methodus  are  : 

Partitiones  Juris ;  Sciagraphia  Juris  in  Artem  redigendi ; 
Novum  Juris  Coi*pus  ;  Elementa  Juris  ;  Reformatio  Brocardi- 
conim  ;  Comjx'ndium  Menoehii  et  Mascardi  de  Probat  ionibus  et 
Pr«Tt^uniptionibu8  ;Thcatruni  Legale  ;  Historia  Mut  at  ionum  Juris  ; 
Historift  Treniea  ;  Philologia  Juris;  Pliilosophia  Juris;  Conoor- 
dantia?  Juridica" ;  Tropi,  Fcnmulae.  Adagia  Juris  ;  ArithmeticA 
Juris;  Antinomieus  Minor;  Jnstitutiones  Juris ■  Univerpi  ;  Insti- 
tutiones  Juriw  Ciesarci;  Inetitutiones  Juris  Saxonici ;  Simmia 
Titulonim  ;  Leges  Numeratfe;  Versio  Legiun  Germanica;  Ars 
Hermeneutica ;  Juris  Naturalis  Elenunia  di-monstrative  tradita ; 
Seientia  Nomothet  ica;  Brcviarium  Con^roversiarimi  Juridicanim; 
Tractatus  Tractatuuin  Reforrnatiis ;  BibliothecA  Juris :  Tx)Cä 
Claf?sie>a  seu  Sedes  Materianun  ;  Vita?  Juriseonsidtorum  ;  Reper- 
torhim  Juris  ;  Pandeeta?  Juris  Ntjvi, 

A  few  of  these  desidetnia  were  anticiiwited  by  Bacon  ;  some  of 
them  anticipated  suggest  ions  ina^le  by  Bent  ham  more  than  a 
century  later  ;  othern  were  intended  for  passing  needs ;  others 
coidd  be  accomplished  oiily  by  those  pftssessed  of  Leibnitz*s  genius. 
But  the  very  titles  of  s<^)me  of  them  are  suggestive.  They  liint 
at  possible  developnieutfi  of  jurispnulence  which  more  than  two 
centuries  have  left  unfulfilled. 

His  essentially'  modern  spirit  oome«  out  in  his  remarks  as  to 
codification  :  he  advocated  the  fonnation  of  a  code  stating  in 
languRge  as  homely  as  possible  the  law  as  it  is — a  Codex  Leo- 
poldinue,  as  he  termed  it ;  a  code  not  in  the  old  sense,  but  a 
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Teaeoned,  orderly  expoeition  of  legal  principles.  It  is  intereeting 
to  compare  his  views  with  lliost»  of  Bacon ;  the  comparison  is 
not  to  the  disadvantage  of  Leibnitz.  It  is  interesting  also  to 
note  hirt  proposed  divisioim  of  t]ie  code  wlneh  ]ie  had  in  his  mind. 
Though  an  admirer  of  Roman  law,  Leibnitz  saw  mucli  to  censure 
in  it.  He  was  one  of  tho  earhest  oritioe  of  the  divinion  in  the 
Institute«.  His  chief  objections  to  the  classical  division  were, 
ofl  to  actions,  that  actions  were  concerned  with  bt)th  p(*rsons  and 
things  :  were  brought  by  persons  and  related  to  things.  His 
further  objection  wa«  :  'j)ersona  and  res  are  divisions  of  fact ; 
potestas  and  o^/i$ra^'o  divisions  of  law.  If  a  division  of  fact  is  to 
be  adopted,  why  not  continue  it  ?  Wliy  not  divide  the  persotia 
into  deaf,  dumb,  rich,  poor  %  Why  not  divide  thmgs  into  many 
kinds  ?     I^ibnitz*s  suggested  di\iHion  was  as  follows  :— 

(1)  Greneraha  juris  et  actionum  ;  (2)  Person»;  (3)  Judieia ; 
(4)  Jura  rcalia ;  (5)  Contractus;  (6)  Successione^  ;  (7)  Crimina  ; 
(**)  JuÄ  publicum  ;  (9)  Jus  sacrum.  Tliese  divisions  are  not 
unlike  those  which  have  been  adopted  in  several  modern  code«. 

He  insisted  that  the  principle  of  the  law  was  worth  a  thousand 
eommejU-arieö.^ 

Among  tho  many  original  ideas  which  he  threw  out  is  the  idea 
(HuliHi^qneiitly  pliiburaftn]  by  La^salle  in  his  System  tier  EntHyrhenen 
Rechte)  as  to  the  will  (testamentary  succession)  Ix-ing  dejK-ndent 
on  the  belief  in  immortaJity — "  teetanientÄ  vero  mero  jure  nullius 
essent  momenti,  nisi  anima  esset  immortalis."  His  rea^son.  such 
as  it  IK,  is  as  foUoww  :  ^'  Testamenta  vero  mero  jure  nidliiis  essent 
momenti,  nisi  anima  esset  immortalis.  Sed  quia  mortui  revera 
adhiic  viviuit,  ideo  manent  domini  reruni.^'  Heirs  are  merely 
"  prociu'atorcs  in  rem  suam."  This  opini^in  or  fantasy  wa*» 
adopted  by  I.«a.ssaUe  to  prove  his  contention  that  rights  apparently 
the  creation  of  others  are  really  the  outeome  of  tho  will  of  the 
individual.^  In  Leibnita  it  ap|>eArs  as  a  passing  observation  : 
one  which  illustrates  his  ability  to  give  a  reason  for  anything ; 
the  more  absurd  (he  propositittn,  one  is  tempted  to  say,  the 
more  briUiant  and  ingenious  the  justification. 

'  "Ratio  autom  logis  cat  ioHtiir  millo  com munta riorum,  quia  huio  omnis 
ejus  intcrprotatio  pcndi^t.  Nam  omnia  intorprotntio  con^tnt  umpliutiunc  (ut 
To<»iit)  ad  coBus  HtmileB.  ct  Umit»tiono  in  ordiuo  ad  disetimik-K ''  ((ÜThardt, 
).  lÖ'J).  Soo  as  to  plan  for  shorti^Ding  litigation  by  limiting  the  iasueA, 
Oorhanit,  i.  BO ;  and  fur  rt-ducing  all  law  in  uho  in  Germany  into  two  or  three 
larffo  tablrw.  which  miijht  lw>  hung  upon  wnllfl,  Gerhardt,  i.  161. 

*  Onoken's  Lassalle,  181. 
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He  waa  all  for  unity  ;  we  may  Rpeak  of  him  as  a  universal 
reconciler.  He  was  ahvaj's  composing  irtnica ;  always  striving 
after  univereal  schemes — a  universal  Clum*h,  a  universal  lan- 
guage, a  imiversal  method  of  writing,  a  universal  coinage,  a 
universal  sjstem  of  weights  and  measures — and  among  such 
schemes  was  a  project  for  a  rational  and  universal  system  of 
jurisprudence.  In  a  letter  to  Hoblx^s  he  explains  his  plan  to  be 
based  on  Roman  law,  wliich  in  the  main  accorded  \<nth  natura] 
law,  and  which  was  in  use  in  the  greater  part  of  Europe.^ 

Xjeibnitz  and  Jurisprudence, — What  wns  Leibnitz^s  concep- 
tion of  the  aim  and  object  of  jurisprudence  ?  We  have  not 
arrived  at  so  clear  an  agreement  on  this  point  as  to  make  his 
answer  unimportant.  Is  it  a  sort  of  granunar  of  law,  a  concise 
statement  of  certain  rules  ?  Is  it  the  study  of  the  forms  of  legal 
institutions  and  instruments,  or  is  it  something  much  more  ? 
Is  it  an  attempt  to  discover  order  in  tliese  various  forms,  to  arrive 
at  the  la'ws  regulating  all  legal  phenomena?  Under  the  once 
common  and  fallacious  assimilation  of  laws  of  nature  and  laws 
enacted  by  society  was  there  a  truth  ?  Is  jurispnidence  wholly 
ooncemeti  de  lege  lata  ?  or  is  it  occupied  de  lege  ferenda  ?  His 
answer  to  these  questions  is  not  precise.  He  was  not  very 
particular  as  to  dra^fting  the  boimdaries  of  sciences.  He  travelled 
freely  across  their  fionliers;  he  had,  indeed,  a  predilection  for 
questions  lying  partly  in  the  regions  of  several  sciences.  It  miist 
be  owned,  too,  that  he  is  not  very  consistent  anil  tlmt,  owing  to 
his  habit  of  pursuing  different  lines  of  study,  abandoning  them 
for  a  time  and  then  resuming  them  without  always  taking  up 
hie  investigations  at  the  point  at  which  they  had  stopped,  his 
language  is  often  fluctuating.  A  further  circumstance  is  to  be 
noted  :  in  his  desire  to  propitiate  and  convince  he  accommodated 
his  language  to  his  audience  ;  he  spoke  to  theologians  very  differ- 
ently  from  the  manner  in  which  he  addressed  princes  or  scholars.* 

Undoubtedly  he  does  not  distinguish  sharply  between  jurispru- 
dence and  ethics.  In  his  Elem^nia  Juris  Naturalis,  Leibnitz  defines 
justice  as  "habitus  (seu  status  confirmatus)  viri  boni."  '*  Vir 
bonus  est  quisquis  amat  omnes."  "  Amamus  eimi  cujiis  feUcitate 
delpctamur."  He  expresses  the  same  point  thus:  "Justitia 
habitus  amandi  alios."    In  the  preface  to  the  Codex  Diplomaticus 

i  Gerhardt,  Pkitosopft.  Schriften,  i.  82. 

3  Soo  tho  profaoo  to  (Buvtm  At  Leibnitz,  par  A.  Pouchor  da  Carel,  ii.» 

n.  xi,  as  to  Loibmtzaäsummg  now  thorn?«' of  Protostanl.,  now  tli.it  of  Catholic, 
in  urdor  to  bring  about  n  rocoficiiiatiua. 
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lio  retumfl  fo  this  point  of  view.  "JuBtitiam  .  .  .  definimuß 
caritÄtem  sapientis.  .  .  .  Caritas  eet  bonevolenfia  universalis,  et 
benevolentia  amandi  sivi  diligendi  habitns.  Amare  autem  sive 
diligere  est  felicitate  alteriiw  delect^ri,  vel,  quod  eodem  redit, 
folicifatem  alienam  adsciscere  in  puam."  In  his  -works  snch  ex- 
preBsions  as  these  are  common  :  "  La  justice  dans  Ic  fond  n'est  autre 
choso  qu'iino  oharit^  ronform^  k  la  sagefise."  "  Cum  vero  (nihil) 
aliud  apnd  me  justitia  sit  quam  Caritas  ad  nonnam  Rapienti.s."^ 

He  divides  the  Jfts  Nainrrp  into  three  grades  :  Jus  stricttim — 
jtuHiiin  c^mmiUaitva  ;  fpqnitas — justitia  diMrtfaititn  :  qyietas  (vd 
probUas) — pistiiin  universalis.  To  thcßc  arc  related  three  in- 
junctions— neminem  leedere,  suunt  aiique  trÜ>uerej  honeste  vd 
fothts  pie  vivere.^ 

He  mixes  juriRprudence  with  theology.  The  latter  is  to  him 
a  special  kind  of  jurisprudence.  Both  rest  on  the  some  founda- 
tion. Tn  a  letter  to  Conring  (Oorhnrdt.  i.  IfiO)  he  insists  as 
necessary  foundations  for  justice  a  belief  in  God  and  in  the  im- 
mortality of  the  soul.  Sometimes  he  draws  no  distinction 
between  jurisprudence  and  ethics,  as  in  surh  phrases  as  tliCKC  : 
**  Jurisprudentia  est  scientia  justi  scu  scientia  libertatia  et 
officiorum  seu  scientia  juris,  proposito  aliquo  casn  sen  facto." 
"Jurisprudentia  est  scientia  actionum,  qnatenus  justfcet  injustcp 
sunt."  Sometimes  he  deviates  from  the  ethical  conceptions 
developed  in  certain  of  his  books  :  e.g.,  "Justitia  est  virtus  servans 
medioeritatem  eirca  effectus  hominis  erga  hominem " — the 
Aristotelian  doctrine.  Sometimes  there  is  an  approximation  to 
the  utilitarian  theory:  "Justam  aliquis  injustam  est  quicquid 
publico  utile  vel  damnosura  est."'  More  than  one  of  his  defini- 
tions come  to  sa^-ing  that  one  thing  is  something  else  altogether 
diflFerent  from  it. 

It  is  naturally  obJpct<*d  to  T^eibnitz's  notion  of  jurisprudenco 
that  it  is  much  too  large.    In  giving  it  a  very  wide  province  he 

*  It  is  worth  whilo  qnoHnp  his  dofinition  of  Sapiontia :  *'  Rapiontia  est 
perfecta  oorum  roniin,  qua  homo  noviaso  potent,  quro  ot  vit«  ipeiua  reerila 
sit  ot  valofuilini  consorvnnd.T  artiboB  omnibus  invoniondw  inflenriat." 
See  also  Gorh&rdfc,  vil  90,  De  Vita  Btaia. 

*  Soe  his  letter  to  Nicaiao  (Oorhardt,  ii.  581).  whorn  ho  definea  juntico 
a«  "oharit^  red^  suivant  la  sapepso'";  "  charity "  as  "  uno  bienvoillanoo 
univprsclle.'*  "bicnvotllanco."  '*iino  habitude  d'nJmer."  and  concludes  that 
*Ma  MlicitÄ  oatle  fondement  de  la  justice."  and  that  **ceux  qui  voudroient 
donnerlcAT^ritables^l^mentfl  do  lajurippnidence,  quo  je  no  tronv^  paaenoore 
ferit«  commo  il  font,  de\Toicnt  commeneer  par  TöfcibUssemont  do  la  Bcienco 
dc  la  f<*h>it^."  Ab  to  fo  fSirite,  it  consists  of  "  un  cjitat  durable  do  la  poe- 
BCfwion  de  co  qu'il  font  pour  gouater  du  plaisir." 

'  iv.  185- 


M 


e^ 


300 


LEIBinTZ 


was  not  alone.  In  the  sixteenth,  seventeenth ,  and  eighteenth  cen- 
turies, three  minds  of  the  first  order — Baeoii,  Ix^ihnitz,  and  Vioo — 
applied  themselves  to  the  study  and  practice  of  law.  All  three  of 
these  great  thinkers  conceived  of  jurisprudence  in  a  very  large 
sense  ;  none  of  them  understood  it  more  comprehensively  than 
Leibnitz.  All  three  of  them  agreed  in  seeking  a  basis  in  the 
order  of  nature,  in  the  constitution  of  society,  for  juiisprudence. 
Tvoibnitz  does  not  treat  law  as  a  set  of  arbitrary  rides,  sirailar 
to  those  of  a  popiüar  game.  In  his  view  it  is  not  a  mere  external 
arrangement,  the  accidental  expression  of  power.  It  arises 
necessarily  out  of  the  constitution  of  society.  Austin  has  taught 
us  to  distinguish  sharply  between  !aw  in  the  legal  senst;  and  law 
as  a  term  of  science,  expressive  of  the  observed  order  of  nature. 
But  dwt'lliug  at  great  length  ujwjn  this  distinction  and  expoeuig 
a  common  fallacy,  he  has  drawn  away  attention  from  important 
trutlis.  He  turned,  so  far  as  he  could,  jurispnidcncf^  into  a 
narrow  chamiel.  and  shut  out  lawj'ers  from  the  larger  views  and 
fruitful  inquiries  which  Leibnitz  and  Vico  pursTied.  1  do  not 
propos<*  to  discuss  here  a  question  which  I  have  elsewhere 
dealt  with.  But  it  may  be  point^'d  out  that  the  study  of 
comparative  jurisprudence  brings  us  nearer  to  Leibnitz's  point  of 
view.  We  now  know  that  there  exists  at  each  stage  of  society 
a  Rec/Usonlnwng  c<^>rresponding  to  tht*  ec-onomical  structure  and 
ethical  ideas  of  the  time  ;  that  to  the  economic  skeleton  of  society 
belongs  a  oertain  legal  covering  ;  and  that  the  law  and  ethics  of  an 
age  are  of  one  piece.  Modem  sociology  insists  upon  the  close 
relationship  of  all  parte  of  the  social  organization  ;  the  interplay 
of  legal,  ethical,  and  economic  forces,  and  the  harmony  residting 
therefrom.  In  his  own  language  Leibnitz  conveys  the  same  idea. 
He  too  insists  upon  the  harmony  of  which  laws  are  the  expres- 
sion. As  Höffding  points  out,  "  in  Ltnbnitz's  philosophy  of  law, 
as  in  his  whole  system,  the  fundamental  thought  of  harmony 
existing  betwet>n  individual  beings  is  prominent.*' 

It  is  objected  to  Leibnitz's  conception  of  juriBprudenoethat  it 
mingk^  law  and  theology  ;  a  criticism  applicable  to  almost  all 
the  writers  of  his  age.^    To  them  this  fusion  was  as  natural  as  is 

*  Of  tlioology  ho  says  :  "  Qu;p  out  auivti  Juriaprudentia  spocialis."  *'  Thoo- 
logia  sjiocios  quaedam  eet  jurispniaontifc  imivorsim  8umta.'."  Thoro  aro 
many  similar  Ra^nnjfs  by  T/iihiiilz.  My  friond  tho  lalo  Mr.  Taylor  Innos  told 
mv  that  in  a  conversation  with  Mr.  Ghwislono  tho  siatomnan  said  to  him  with 
emnhiutis,  *'  Boliovo  mo,  sir,  no  ono  can  bo  a  porfoct  lawyor  who  i«  not  a 
ft  Uu-olo^ijin.  "  Si-o  IM  Arie  ('inn/unatoria,  h.  47  ;  Pichler,  i.  14t)  ;  i.  202. 
Punialunont  wah  imintf^lligible,  Leibnitz  thought,  without  thoolo|?y. 
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to  our  gfinfTation  the  cüusideration  iii  one  view  of  the  facts  of 
the  physical  and  mental  world.  Leihnitz  could  not  be  content 
with  a  syutlit^siB  which  did  not  include  theology',  ethicK,  and 
law— in  his  view  parte  of  one  whole.  Ajid  there  are  advantugcB 
in  tluH  large  treatment ;  advanluge«  similar  to  those  claimed 
to-day  for  sociologj' ;  particularly  the  advantage  of  co-ordinating 
legal  phenomena  with  cognate  facts. 

Leibnitz  and  International  Law. — Leibnitz  is  one  of  the 
founders  of  int'Cmationai  law.  He  was  one  of  ihv  fiit?t  to  take 
steps  to  reduce  to  order  the  maes  of  treaties.  His  preface  to 
the  Codex  Juris  OerUium  DipLoviaticus  is  a  review  of  the  whole 
field  of  diplomatics,  and  contains  a  discussion  of  some  of  the 
chief  questions  of  international  law.  He  did  much  to  give 
form  and  definiteness  to  international  law.  He  appreciated 
the  significance  of  Grotius,  to  whom  ho  never  refers  without 
respect.  But  he  was  sensible  of  the  uncritical  character  of 
Grotius's  work,  the  confusion  and  disjointed  state  of  the  law 
expounded  therein,  the  absence  of  an  adequate  philosophy 
of  law.  Leibnitz  did  his  best  to  create  what  is  still  a 
desideratiun,  an  accurate  and  stable  tenuinology  of  international 
law.  It  is  true  that  his  ideas  are  coloured  by  his  teaching  as  to 
natural  law,  and  that  in  his  hands  it  took  a  shape  not  unlike 
morality.  But  is  there  an  end  of  the  idea  of  natiiral  law  ?  May 
it  not ,  re\Tsed  in  the  hght  of  psychologj',  history,  and  comparative 
jurisprudence,  have  a  future  Ix^fore  it  ?  The  notion  of  a  law 
accepted  by  ail  persons  is  dead.  But  with  its  death  has  come  the 
truth  that  the  play  of  arbitrary  legislation  is  small ;  that  cus- 
tomary law  is  but  another  name  for  a  group  of  rules  determined 
by  the  ethical  beliefs,  the  economical  conditions,  the  sti*ueture 
of  the  society  in  which  it  prevails ;  and  that  law  is  the  iiatuial, 
that  is  the  inevitable,  outcome  or  concomitant  of  a  particular 
social  organization. 

One  thing  must  impress  the  readers  of  his  tracts  on  inter- 
national law — ^his  mioonsciousness  of  some  of  the  difficulties  which 
press  upon  modem  students.  They  ask,  Who  is  the  law-giver  I 
\Vliat  is  the  authority  or  the  sanction  for  these  rules  ?  Leibnitz 
asks  nothing  of  the  kind,  or  is  at  no  loss  as  to  the  answer.  In 
civilized  states  at  some  epochs  the«e  questions  might  be  put  with 
equal  propriety  as  to  their  miuiicipal  laws ;  it  would  be  hard  to 
say  who  is  the  legislator  or  where  the  sovereign  power  resides. 
Certain  jurists,  private  persons,  members  of  no  Court  or  legislar 
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ture,  have  great  authority.  What  they  »ay  is  accepted  as  law, 
unless  the  coimter-dictuin  of  some  one  equally  eminent  can  be 
cited.  What  was  the  authority  of  Baldus  or  Cujas  or  the  many 
juristä  whom  Leibnitz  quotes  ?  Much  the  same  as  the  autht>rity 
of  municipal  law.  The  word  of  the  civilian  had  a  force  in  itself. 
It  was  opinion,  but  generally'  irresistible  opinion.  Leibnit?- — 
who  deprecated  the  eternal  fruitless  logomachies  ae  to  definitions 
of  jurisprudence— in  a  letter  to  a  correspondent»  says  on  this 
subject:  *'Neo  video,  quod  prohibeat  consuetudines  phirium 
genlium  annotare,  quas  vim  juris  habere  arbitror,  non  minus 
quam  in  civitate  mores  statuto  sequantur.  Atque  hsec  adeo  vera 
puto,  ut  ea  quoque,  quee  recepta  patent  inter  gontes  circa  publica 
cujusque  popuÜ  jura  sen  communla  jurium  pubhcorum  quai  sunt 
apud  diversaa  gentes,  ad  jus  gentium  referam." 

LeibnitE  as  an  Historian. — No  account  of  him  would  be  just 
which  did  not  refer  to  his  work  as  an  historian.  HerCj  us  in  ail 
that  he  did,  he  was  original.  His  Annals  of  the  Western  Empire 
arc  modols  of  precision,  acutcness,  and  conciseness.  Pertz,  the 
best  of  judges,  speaks  of  them  iJi  the  highest  terms  ;^  a  treatise 
amazing  by  the  knowiedge  upon  which  it  is  based  and  the 
sagacity  and  foresight  which  it  displays.  One  of  Leibnitz's  chief 
arguments  is  the  capital  importmice  of  the  Lithmus  of  Suez  as 
the  link  between  Europe  and  the  Ea^t.^ 

Xieibnitz  as  a  Politician. — An  account  of  his  labours  as  a 
politician  would  requixe  a  volume.  His  comieclion  with  the 
House  of  Bnmswick  influenced  him.  His  patron,  the  Duke 
Juliaiui  Friedrich»  who  was  a  waim.  admiier  of  Louis  XIV., 
sought  to  exalt  the  position  of  the  lesser  iSovercigns  of  Gcimany. 
Leibnitz  waa  their  advocate.  He  claimed  for  them  the  right 
as  Sovereigns  to  send  ambassadors  to  Kymegen  ;  it  is  the  main 
object  of  his  treatise,  Cijbsarinii  Furstenierii  de  Jure  ^wpretnatus 
ac  legcUionum  pnncipium  Oennaii^iie  (1677). 

Leibnitz  also  wa^  a  supporter  of  the  Empire,  iii  the  interest  of 
which  he  WToto  much.    He  was  a  warm  advocate  of  the  unity  of 

^  Afior  enumerating  tbo  merits  of  the  Auiialb  uf  the  House  of  Brunswick, 
Pens  oböcrvo«  :  "Alios  diesea  sichert  tJon  Annalon  uinun  Ehivnpbtz  noben 
den  tübrigen  Werkt-n  ihrcB  Verfiifwere  und  unU*r  den  autsgczeichnestcn  BücUem 
mnierer  UtHcldcUtcni»  Haroniu.'^,  Haynald  und  Mu:iitori "  (xxv). 

^  "C'est  ie  lien,  In  barrifiri»,  la  clof,  Ja  tstmloentrw  dcdcux  parties  du  iiionde, 
l'Aöio  et  rAlriqtio.  (Jt*öt  b  point  de  contaot,  lo  uiarche  cuinmun  de  I'lndu 
d'uue  part,  du  I'Eui-ofx^  do  rautre.  Je  cunvieuH  que  rietiuue  du  Panama, 
eu  Amerique,  pourrait  rivalitier  avec  lui,  ui  oetto  partim  du  munde  ötait  aufisi 
fertile  et  si  lea  autres  cioheaaes  ^taient  prodigu^»  avee  la  m^me  aboudanoe/' 
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Gorinaiiy.  In  support  of  tJiiB  he  wrote  m  1070  Lis  pamplilet, 
"Securitas  publica,  interna  et  externa,"  in  wliich  he  pointed  out 
the  peculiar  aud  unfortunate  position  of  liis  countrj',  which, 
divided  as  it  was,  had  become  the  apple  of  discord.  Ihe  \icak- 
ness  of  Germany  luis  been  the  opportunity  of  tho&c  who  threat- 
ened the  peace  of  Europe.  The  arena  in  which  was  disputed  the 
supremacy,  it  will  never  cea^e  to  be  tJie  occasion  of  bloodshed 
until,  strong  in  unity,  it  will  be  able  to  repel  attacks.^ 

Most  of  his  political  ^vritings — and  he  was  a  copious  political 
pamphleteer — were  directed  against  the  aggressions  of  Louis  XIV. 
{e.g.,  **  Souveauz  IrUhesta  des  Friftces  de  rEuro-pe,  Renmrqjies 
svr  un  Manifeste  Francis,  Canaultations  sur  lea  affaires  gend' 
rales  "). 

A  large  part  of  his  many  political  writings  are  concerned  with 
questions  of  law.  Thus,  in  his  pamplilet,  "'^  Faix  d'UlredU 
liiexcxisMe,''^  and  in  his  *'  Manifeste  pour  le  defense  des  Droits  de 
Cfiarks  III."  ho  argues,  elaborately  and  on  Jegal  grounds,  in 
favour  of  the  validitj^  of  the  reniuiciation  of  all  rights  to  the 
Spanish  throne  by  Aime  of  Austria,  Marie-Terese,  and  Marie- 
^\ntoiiia :  *' Renunciations  Ics  plus  solennelles  que  la  prudence 
humaine  puißse  inventer,  jur6es  sur  les  evangilcs,  confirmees  par 
les  sermons  de  leur  6poux  et  par  les  traitez  publics  les  plus 
autorisez."  Both  pampMets  are  masterly  pieces  of  legal  reaton- 
ing.  They  are  marked,  too,  by  felicity  of  expression  and 
tactful  touches  which  show  that  in  an  age  of  pamphleteers 
Leibnitz  wds  one  of  the  most  efifective. 

Among  his  pohticul  writings  should  be  classed  his  Projei  de 
ConqtUte  de  fßgypte,  a  treatise  designed  to  prove  the  expediency 
of  an  expedition  to  Eg}pt  and  its  conquest  by  France,  not  only 
in  tlie  intei'est  of  that  country,  but  of  all  Christendom.  It  is  one 
of  the  many  proofs  of  his  sagacity  tlmt  he,  who  predicted  in  clear 
teims  the  coming  of  the  French  Revolution,  pointed  out  the 
importance  of  the  Isthmus  of  Suez  as  the  link  between  the  Eaet 
and  the  West,  and  added  that  the  only  place  in  the  Morld  com- 
parable to  it  wa6  the  Isthmus  ti  Panama. 

A  word  as  to  the  character  of  the  man.  Knowing  much,  he 
tolerated  anil  pardoned  much  ;  seeing  the  best  m  men  aud  all 
that  they  did,  and  always  disposed  to  tlwcll  upon  points  in  \\  hich 
he  agreed  with  them  rather  than  upon  thobe  as  to  uhich  he 
ditiered.  lie  had  a  eeruin  serenity  of  temper,  an  unflagging 
1  Sco  Pfleidorar.  p.53. 
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tleiHire  for  peace  and  good-wilJ,  scarcely  Icbs  rrmarloble  ilian  his 
intellectual  greatneös.  He  was  in  all  things  faithful  to  hia 
favourite  motto  :  In  Worten  Klarheit,  in  Saclien  den  Nutzen. 

To  bring  these  notes  to  a  ck>8e  :  Leibnitz  had  book  learning 
and  its  rare  eompanion,  a  desire  to  keep  in  touch  with  fact«. 
Ho  sought  to  bring  jurisprudence  into  line  with  other  sciences. 
He  was  interested  in  its  philosophy,  versed  in  its  history.  He  had 
always  present  the  great  object  of  law,  to  do  justice  between  men  ; 
ho  rediscovered,  it  may  be  said,  justice  beneath  the  formahtics 
and  technicalities  of  his  time  ;  if  he  resembled  Seiden  or  Savigny, 
he  also  resembled  Bent  ham.  He  anticipated  more  or  lesH  clearly 
many  of  the  future  developments  of  jurisprudence,  and  some 
even  now  dimly  seen,  and  only  by  a  few. 
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natural  Jaw,  in  epite  of  ite  bemg  frequently  maligned  and  scoffed 
at,  will  üontinuü  to  hold  the  mindH  of  men  b»  lung  aH  men  remain 
psychologiHte  and  morahKts.  Indeed,  the  uiodem  world  that 
oastfi  it  aside  a«  ''stale  and  unprofitable"  in  actually  enjoying 
the  benefits  of  many  rules  and  mbtitutionB  whose  eettablishment  is 
due  to  the  practices  and  principles  of  previous  generations  relymg 
on  and  submitting  to  the  guidance  and  sanction  of  natural  law. 
A  great  deal  of  modem  international  law  is  the  outcome  of  the 
eurttoins  and  rules  of  earlier  nationn  and  sovereigns  who  constantly 
ai>peaied  to  natural  law,  and  partly  also  the  residt  of  the  advocacy 
of  jurist«  like  Gentilis,  Grotius,  Pufendorf  and  others  who,  to  a 
greater  or  lesser  extent,  baaed  their  contentions  on  the  same 
notion.  Of  all  ^vriters  Pufendorf  is  i>erhaps  its  most  consist^it, 
systematic,  thorough-going  exponent.  An  examination  of  his 
main  work  will  show  how  the  oonoeption  is  interpreted  and  appliwl 
in  the  relationships  between  men  as  constituting  the  State,  as  well 
as  in  those  between  States  as  constituting  the  *'  civitas  gentium." 
liifo. — Samuel  E\ifcndorf,  the  son  of  a  Lutheran  pastor,  wb« 
born  at  Chenmitz  in  January,  1632.  The  fir«t  elements  of  liis 
•education  he  received  at  Grimma.  Originally  mtended  for  the 
ministry,  he  was  sent  to  Leipzig  to  study  theology.  But  th<Te 
dogmatic  doctrines  and  the  prevailing  spirit  of  mtoleraiice  turned 
him  rather  to  the  study  of  philology,  pliilosophy,  hi8tor>',  and 
juriHprudence.  To  Grotius  and  Hobbes  he  always  acknowledged 
his  great  indcbtcdncsB.  In  1056  he  nn»ved  U)  Jena,  where  he  met 
the  mathematician  Erhard  Weigel,  who  introduced  liim  to  the 
philosophy  of  Descarfes  and  its  deinoimtrative  methods  of  ratio- 
cination, and  taught  liim  that  Euchdean  processes  are  as  applic- 
able to  moral  and  juristic  discouree  as  to  mathejnatical  inquiries.^ 
Early  in  1658  he  l>eeame  tutor  in  tlie  house  of  P.  J.  Coyet,  who 
was  an  ambassador  of  Cliarles  Gustavus,  King  of  Swcxlen,  at 
Copenhagen.  At  this  time  the  Swedish  monarch  who  was  pur- 
suing his  {xilioy  of  aggrandizement  in  Demnark,  extort€?d  the 
treaty  of  RoeskÜd,  but  soon  after  recommenced  hostihties.  The 
Danes  at  onoe  took  retaliatory  measures  against  the  Swedish 
envoys ;  Coyet  managed  to  escape,  but  the  second  minister,  Steno 
Bjeike,  and  the  whole  suite,  including  Pufendorf,  were  arrested 
and  tlirown  into  prison.  An  eight  mouths'  captivity  was  spent 
by  the  latter  in  reflecting  on  the  foundations  and  sanctions  of 

'  It  will  be  r&callud,   in  Ihia  comicclioii,   ihat  Spinoza'«   famous    Ethica 
{Ordine  gtomclrico  Uemtm^trata)  wub  writtou  bclwüeu  1603  and  10Ü5, 
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law ;  and  after  rejoining  Coyet  in  Holland  he  published  at  The 
Hague,  1664>,l}iiH  Elerneutorum  iuris prudeniiat  universalis  libri  II 1.^ 
which  was  received  in  many  quarters  with  great  applause.  The 
following  year  ho  was  apjtointed  by  Charles  Louis,  the  elector 
palatine  (to  whom  the  latter  work  had  been  dedicated),  to  the 
cliair — expressly  established  for  him^ — of  Law  of  Nature  and 
Nations  in  the  university  of  Heidelberg.*  This  was  the  first 
publio  professorship  of  its  kind,  and  consequently  its  foundation 
marks  a  memorable  event  in  the  history  of  political  and  legal 
science.  In  IC67  he  published,  with  the  consent  of  the  elector, 
a  tract  entitled  De  statu  imperii  gennanici,  which  exercised  a 
profound  influence  on  German  political  policy,  and  was  translated 
into  several  European  languages.  Pufendorf  had  come,  during 
his  residence  at  Heidelberg,  into  contact  with  many  prominent 
public  men,  as,  for  example,  Boineburg,  whom  he  esteemed  one 
of  tlie  ablest  of  statesmen,  and  the  elector  liimself,  who  also 
commanded  his  high  regard.  The  latter  was  believed  to  have 
supplied  the  author  with  many  data  for  the  last-mentioned 
critical  work.  However,  the  bitter  controversies  that  were  aroused 
by  its  publication  induced  him  to  leave  Heidelberg,  and  so  the 
next  year  he  went  to  Sweden  and  accepted  a  professorship  at 
Lund.  After  issuing  luany  "'  dissertationes  acadeniioae,"  he  pro- 
duced (1Ö72)  his  most  famous  work,  Iuris  naturae  et  gentium 
libri  VIII.  Tliis  was  followed  (1673)  by  an  abridgment,  De 
oßciis  hominis  ei  civis,  which  was  translated  into  most  of  the 
languages  of  Europe,  including  Russian  by  order  of  Peter  the 
Great.  These  works  were  violently  attacked  in  Sweden  by 
several  professors  and  pastors,  who  were  joined  in  Germany  by 
many  assailants,  especially  amongst  theologians,  including  Albert! 
of  Leipzig.  The  denunciations  of  the  alleged  mischievous  character 
of  Pufendorf *8  writings,  on  the  ground  of  their  divorcing  natnnil 
law  from  theologj',  were  vigorously  answered  by  liim  in  liis  Erts 
Samdica  (1U7Ö).  In  1Ö77  he  proceeded  to  Stockholm,  where  he 
was  appointed  royal  liistoriographcr  at  the  death  of  Loccenius, 
and  at  the  same  time  was  made  a  Secretary  of  Stat<»  and  l^vy 
Councillor.  Some  ten  years  later,  following  on  historical  writings 
dealing  with  the  European  States  anil  the  Swedish  sovereigns,  there 
appeared  De  Itabitn  chriatianae  religianis  ad  vitam  civilem,  and  soon 
after  its  publication  he  was  called  to  Berlin  by  the  Grand  Elector, 

'  It  ia  particularly  mt«ivalUi^  to  Qot«  that  some  dozen  years  later  Spinoza 
w*0  iuvited  to  the  ohair  of  Philosophy  in  the  same  univereity;  but  ho  rO' 
fttflod  it. 
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was  appointed  historiographer  of  Brandenburg,  and  tätis  loaded 
with  otIuT  honours.  To  this  la^^^t  period  tif  his  hfe  belong  many 
writings  of  a  polemical  character— liistorical,  rehgious,  political — 
as,  for  example,  the  posthumous  publicAtions  Inis feciale,  divinum 
aive  de  consensu  et  disftensv  protestantinm  and  De  rebus  geslis 
Frederici  Wilhelmi  ^nrnjni  elect-oris BrandenburgicA  commeniarorium 
libri  XIX.  A  translation  of  the  latter,  which  is  perhaps  his  most 
important  historical  work,  into  Gemian  as  well  as  French  waa 
ordered  by  Frederick  111.  In  1694  Charles  XI.  of  Sweden  creat-ed 
Pufeiidorf  a  baron  ;  and  in  October  of  the  same  year  he  died,  and 
was  buried  in  the  church  of  St.  Nicholas,  in  Berlin. 

Chief  Works. ^ — For  the  purjMwe  of  the  prewnt  eK8ay,  atttnition 
will  be  directed  mainly  to  the  De  iure  i\aturae ;  but  it  will  be  of 
advaiilAge  to  add  a  brief  note  on  one  or  two  other  works  in  order 
to  indicate  the  author's  wide  activities,  his  interest  in  philosophy, 
in  ethics,  in  religion,  in  jurisprudence,  in  economies,  in  politics, 
in  all  social  phenomena.  Indeed,  questions  relating  to  all  these 
subject«  occur  again  and  again  in  the  major  treatise.  It  may  be 
that  in  the  case  of  Pufendorf  devotion  to  such  a  large  field 
disHJiMited  his  energies  overmuch,  and  therefore  diminislied  to 
some  extent  the  value  of  his  purely  juristic  work.  But  a  jurist 
can  scarcely  attain  eonsunmiate  skill,  deep  penetration,  and  effec- 
tive power  in  hi.s  own  particular  spliere  if  he  does  not  also  apply 
himsoLE  to  the  various  branches  of  study  directly  bearing  on 
human  life,  individual,  social,  and  political. 

Tlie  De  statu  mf)erii  germantoi  was  published  under  tlie  {iwudo- 
nym  of  "  Sevcrinua  de  Monzanibano  "  (of  Verona)  at  Tlie  Hague, 
though  it  bore  Geneva  on  the  title-page.  By  its  form,  its  irony, 
its  critical  acumen  it  may  be  regarded  as  a  worthy  forerunner 
of  Montesquieu H  Letlres  Persanes.  The  politi.eaI  condition  of 
Germany  is  subjected  to  keen  criticism.  Full  of  enthusiasm  and 
sincere  love  for  his  comitry,^  he  sets  forth  with  bithig  wit  the 
fundamental  weakness  of  the  organization  of  the  Holy  Roman 

*  (/.  P.  Müj'or,  Samuel  Pufcndvrf :  Ein  Btitrag  zur  OejtchicJtU  seifiea  L^ejte 

(Grimma,  IHIM),  in  which  bookJet,  c-oiicxTued  maiiüy  wilh  Pufendorf's  gono- 
ahigy  and  t^arly  Viic,  there  i«  a  list  of  thirty-four  publications. 

^  Cf,  AUgemcinr  d-euUche  Biographie,  s,v.  PuJend&rJ  (by  If.  Brosslau), 
BJ.  20  (\je\\yi\^,  1888».  p.  703:  '*  Unbarmhor/.ij;,  mil  iiberJcprnnr  Ironir  und 
kühler  Nüchternheit,  mit  bitl^rt'in  SiM>lt,  der  alM-r  durh  ühemll  von  inniger 
VaterIanilatiobt>  zeugt-,  wird  hier  das  trügoriache  imd  tügciihafto  (lewülk  von 
Pliraacn.  mit  denen  die  daraaÜKc  Reichpublioistik  die  (imitsohen  /auslände  zu 
vcrhiilieji  Uebl<>,  durcldüuhert  und  zerrifwen  ;  und  in  erauhtt^ükeudor  Nacktheit 
trulvn  diu  verkommenun  und  verrotttiKin  Zujjtundo  aus  Licht,  in  denen  sich 
daa  offioiolle  I^ben  dur  duutschuu  Natiuu  buwoj^." 
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Empire,  the  misconception  as  to  its  being  a  continuation  of  the 
Roman,  he  denies  that  it  conferred  greiit  benefits  on  the  German 
people,  (ienouiices  the  faults  and  misdeecla  of  the  AuBtrian  house, 
and  impugns  the  politics  of  the  ecclesiastical  princes.  Judged 
from  actual  practice,  he  declares,  the  government  is  hopelessly 
irregular,  conducted  as  it  is  by  a  strange  medley  of  prelates  and 
princes  oF  more  or  less  doubtful  title ;  judged  from  political 
theory,  it  is  no  less  than  a  unique  monstrosity.  After  dealing 
with  the  prevailing  confusion  and  its  causes,  he  suggests  remedies. 
He  does  not  go  to  the  length  of  assenting  to  proposals  that  had 
been  made  as  to  chilling  in  French  or  Swedish  int<srvention,  or 
excluding  Austria  ;  he  insists  rather  that  the  only  way  to  procure 
unity  and  harmony  is  to  establish  a  confederation  of  Oennan 
States  ^\ith  a  standing  authority  at  its  head.  Pufendorf  M'as  the 
first  who  ventured  to  deal  so  plainly  and  forcibly  with  the  existing 
conditions.  By  his  trenchant  criticisms,  political  insight,  and 
uuist(^rly  analysis,  he  prepared  the  way  for  the  measure  which 
\^*as  to  put  an  end  to  t  he  multitude  of  pretty  t3nrant8  and  mc^diatized 
princes ;  and  he  laid  down  more  rational  conceptions  of  polity 
and  sovereignty  in  place  of  the  narrow  scholastic  notions  based 
on  distorted  interpretations  of  Aristotle  and  the  Bible.^ 

De  habiiu,  rdigionis.  This  is,  in  certain  respects,  an  elaboration 
of  doctrines  which  had  been  briefly  suggest-ed  in  the  prece<iing 
work.  The  limits  of  C'hurch  and  State,  of  the  ecclesiastical  and 
the  civil  authority,  are  clearly  defined  ;  and  the  Stat<^  is  certainly 
to  enjoy  supremacy.  The  Church  is  regarded  as  a  union,  resting 
on  vohmtarj^  agreement,  with  various  rights  and  o})ligations  re- 
lative to  its  particular  sphere  and  its  maintenance  and  security, 
80  that  in  relation  to  the  State  it  stands  in  the  position  of  cor- 
porations in  general.  This  "collegial"  system,  adequately  set 
forth  for  the  first  time  by  I^ifendorf,  later  played  a  noteworthy 
part  in  Germany — especially  in  Prussia — and  was  the  means  of 
promoting  gr<'ater  toleratit)n,  and  of  smoothing  over  difficulties 
in  the  relationships  between  the  Catholic  Church  and  the  Protest- 
ant Governments.* 

*  Blunlsclüi  beatows  high  pmiso  on  thi«  work  of  Pufendorf.  Sec  Geschichte 
des  allegemeinen  Stantsrerhta  (Münchon.  lSfi4).  p.  Ill :  "Das  BfiehloiD  iat  cim* 
|K>Utische  Scluift  oraten  Ranges"  :  p.  120:  "  Die  Schrift  Pufcnilorfa  ist  pin 
fitjwvtMmtuinischos  MeiHtonitück.  Sie  est  obtrnpo  aiisgt^/jichiiot  diirch  dcii 
klaron  historiiKihcn  UobtTblick  üIht  dit»  Entwickiunpfpfachichto  dt«  XU^icbfn 
aU  durch  dlo  psj'chulopincho  Krkunntniss  scnnor  orgaaiachcn  Mangel.  .  .  ."' 

'  On  this  pjirt  of  Pufondorf^B  work,  cf.  F.  Lozius,  Xkr  Tdtransbtgriff  Lockea 
und  PuftTuforfu  {lj(ni\zii*^  1900). 
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The  De.  iure,  naturae  et  gentinm,  a  large  work  in  eight  books, 
presentB  an  entire  system  of  jurisprudence,  private,  public,  and 
international,  l)aHed  on  tlie  concejition  of  natural  law.  Book  I. 
considers  the  fundamental  principles  of  Jaw  and  it-s  various 
tlivisions,  tlie  meaning  of  the  state  of  nature,  persons  as  natural 
and  as  moral  entities  and  as  fictitious  creations,  society,  right, 
obb'gation,  sanotion.  The  second  Ixtok  e.\p()unds  further  tlie 
notion  of  natural  law,  state  of  nature,  the  foundation  and  raison 
d'etre  of  law,  tlie  validity  of  customs,  the  doctrines  of  necessity 
and  innate  human  reason,  the  relationship  between  natural  and 
positive  law,  the  liypothesis  of  divine  command.  The  next  five 
books  deal  with  numerous  matters  of  private  law,  from  the  point 
of  view  of  the  princi|)lps  and  oonolusionB  emphasized  in  the 
previous  exposition.  The  last  book  discusses  briefly  the  meaning 
of  sovereignty,  and,  from  the  sixth  chapter  to  the  end,  the  law 
of  war  in  it«  three  main  stages,  viz.  commencement,  conduct,  and 
conclusion,  and,  fuially,  the  establishment  of  treaties,  conven- 
tions, and  alliances. 

In  his  earlier  legal  work,  Elemeiila  iuris prudentiae  universalis, 
wliich  emlKidies,  as  it  were,  a  "  philosophy  of  law,"  Pufendorf 
adopt«  the  Euclidean  metliod,  and  professes  to  eslaVilinh  certain 
conclusions  by  the  strict  process  of  mathematical  demonstration. 
He  first  defines  a  number  of  elomentarj-  legal  notions,  and  then 
sets  forth  certain  propositions,  as  being  an  analytical  summary 
of  natural  law.  Of  the-se  some  are  termed  axiomnta,  on  the 
ground  that  they  flow  necessarily  from  the  reason  of  man  ;  others 
are  designated  observaliones,  &»  in  theni  account  Ik  taken  of  ex- 
perience also.  From  these  the  power  of  judgment  and  free  ^^^ll 
as  well  as  self-love  and  the  sooial  instinct  are  inferred  ;  thence 
the  deduction  is  made  that  every  one  mu,st  inevitably  seek  self- 
preservation,  but  must  do  so  in  mich  a  way  as  not  to  injure  or 
imperilthe  welfare  of  society.  The  various  precepts  "  implicitly  " 
contained  in  this  formula  are  inferred,  and  fijially  the  conclusion 
is  drawn  that  natural  la%\'  alone  wiU  not  suffice  in  a  State,  but  must 
be  supplemented  and  fortified  by  positive  legislation. 

From  the  point  of  view  of  composition  these  works  are  at  a 
disadvantage  as  compared  with  those  of  other  great  jurists.  They 
possess  none  of  the  force,  concision,  and  facility  of  the  style  of 
GrotiuSj  nor  the  variety^  flexibility,  and  persoral  element  of  that 
of  Gentilis  ;  they  are  often  monotonous,  cumbrous,  inanimate. 
Even  the  greater  part  of  Pufendorf  *s  historical  work  is  somewhat 
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dry,  although  its  subject-matter  is  particularly  susceptible  of 
bright,  vivid  presentation.  Mackintosh  is  not  sparing  in  his 
praise  of  the  De  iiire^  naturae  et  gentium,  but  none  the  less  he 
deplores  that  the  treatise  may  repel  students  because  it  is  "so 
prolix,  and  so  utterly  devoid  of  al!  the  attractions  of  composition."^ 

Natural  Law — Courae  of  Development.^Tn  order  to  under- 
stand better  the  nature  of  Pufendorf V  juristic  work,  its  relation 
to  that  of  his  predcK?(  ssors,  and  its  influence  on  his  cont(  mporaricB 
and  successors,  it  wll  be  well  to  consider  briefly  the  conception 
of  natural  law  which  was  prevalent  before  his  time* 

The  law  of  the  modem  world,  whether  municipal  or  inter- 
national^ is  much  indehii'd  to  natural  law.  Those  who  glorify 
the  positive  scIiot>l  of  legal  science  are  apt  to  overlook  the  con- 
crete character  of  natural  law,  and  to  assign  to  it  attributes  of 
merely  abstract,  metaphysical  significance.  The  exponents  of 
the  law  of  nature  are  not  ah\ays  at  one  in  every  particular,  but 
their  fundamental  conception  is  that  "Nature"  represents  the 
supreme,  unifying,  controlling  pi»wer  manifesting  itself  in  the 
universe  at  large  ;  and  that  "  Reason  "  is  a  special  aspect  of  this 
principle  as  looked  at  from  the  point  of  view  of  man  and  the 
operation  of  his  mental  and  moral  faculties.  In  so  far  as  men 
are  men  they  possess  common  elements  ;  and  in  their  political 
and  social  life  these  elements  inevitably  emerge  and  are  recogniz- 
able in  custom  and  law.  Hence  the  substratum  of  this  law  is 
thought  to  be  of  necessity  established  by  the  universal  guiding 
force,  personified  as  Nature.  Such  natural  law  represents  the 
pennanent  portion  of  human  law  in  general,  and  it  is  prior  and 
superior  to  positive  legislation,  whicli  is  only  a  supplement  thereto 
demanded  by  changing  circimistances  in  diflFerent  locahties. 
Conventional  justice  may  well  elaborate  or  extend  its  applicaf  ions, 
but  nuLst  not  oppose  its  essential  content  or  violate  its  spirit. 
In  the  field  of  international  relations  the  law  of  nature  was  in 
early  times  repeatedly  appealed  to,  because  on  the  one  hand 
of  its  imimpeachable  sanction,  and  on  the  otlier  because  of  the 
conflict  of  practices,  and,  where  these  were  generally  recognized, 
their  apparent  inadequacy. 

I  Sir  Jam(^ft  Mackintosh.  ^-1  Disrouree  on  M«  Study  of  th^  Law  of  Nature  anrf 
Naiuma  {London,  1828),  p.  25. 

■  Soo  Sir  F.  Pollock,  "  History  of  tho  Law  of  Naluro,"  in  JonnuU  of  the 
Society  of  Comjforntive  Legi^ation,  No.  K  19<M).  pp.  418-33;  J.  Bryco,  "Tho 
Lnw  ol  Nature,"'  in  Studies  in  History  and  Jurisprudence.  (Oxfonl,  1901). 
vol.  ii.,  pp.  112  Jieq.  ;  and  tlio  present  writer«  International  Law  and  CuJitoni  tf 
Ancitni  Ciruct  and  Rome  (London,  1911),  vol.  i.,  pp.  7S  seq.  and  jxissim. 
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Medieval  writers,  variously  influenced  by  Aristoteliaji  and  Stoic 
doctrixK^s,  by  Cicero  as  well  as  by  the  Digest,  often  spoke  of  divine 
law  as  forming  another  category,  luil  the  idea  of  natural  law 
nevertheless  remained  the  predoniinat ing  factor  in  legal  develop- 
ment. As  Prof.  Nys  says  :  "  Les  theories  de  rdgaüt<5  naturelle 
et  d'un  6tat  Je  nature  out  renipli  dans  Thistoire  de  rhiinianite 
un  role  bienfaisant,  car  cYst  en  kur  nom  que  prcsque  lous  Icß 
anciens  abus  ont  6t6  d6nonc^,  attaqu^,  d^truits."^  Ecclesi- 
astics like  St.  Chrysostoin  and  Isidore  of  Sfvillc  considered  tliat 
the  law  of  nature  was  identical  with  divine  law,  and  that  human 
law  was  baaed  merely  upon  the  force  of  custom.^  Tliis  view 
was  adopt^'d  üve  centuries  lati-r  in  the  Decreinm  of  Gratian,^  one 
of  the  tildcwt  jMirtions  of  the  collected  canon  law,  wliii;h  accepted 
also  Isidore's  division  into  itts  naturale,  iu&  civile,  and  ins  gentimn.^ 
St.  Paul  liad  already  spoken  of  a  law  wTitt«^n  by  Ood  (»n  meir« 
hearts ;  St.  Augustine  had  pointed  to  the  eternal  law  winch 
governs  the  City  of  God  ;  Dante  conceived  the  all-porvading 
universal  force  to  be  divine  love  ;  Aquinas  distuiguished  between 
ruvtural  t^indeneits  (self-|)re8ervation,  protection  and  rearing  of 
families,  etc.)  and  the  precepts  of  reason  {e.g.  in  regard  to  man's 
relationship  with  (lad  and  with  society),  and  held  (with  the 
Stoics)  that  natural  law  is  tlie  divine,  eternal  law  as  reveak^  to, 
as  shared  by  the  mind  of  a  rational  creature,*  ajid  is  the  source 
of  human  law  (i.e,  the  jwsitive  laws  of  Stat-es).  Thus  "  nature  " 
is  thi'  eritfTion  as  to  the  validity  of  human  law,  and  srrves  as  a 
final  app<'al  against  injustice  ;  as  Suarez  says  :  **  Lex  hiiusta  non 
est  lex/'**  This  is  not  a  now  principh*.  but  a  return  to  the  doctrine 
of  the  Greek  sopliists  and  cynics.  In  !']i^g[and  the  law  of  nature, 
outside  the  eunon  law,  played  a  comparatively  small  part. 
Bracton  looked  upon  the  law  of  nations  as  a  product  of  natural 

'  E.  Nys,  LfJit  originfs  du  droit  inUrnaiittnnl  (BruxcUoa,  ISU'I).  p.  8. 

'  Dct'rctiitn  Oratiani,  Disi.  prinm,  o.  1  ;    "  Oniiic«  If^c»  aut  <iiviiUM'  sunt  aut 
humaiifu?.     Diviiiao   imtura,    huniiuiiu'>   in<»ribnK  conet-ant,    Idcoriuc    ha«  dis-j 
crt^janL  qiioniam  aliat'  alii»  fn'ntibiLs  pla«*nt.     Fas  Ifx  diviniv  cat,  ius  le] 

llUfTKLUa." 

'  To  llit^  tt;inu!  oflfcct  Oraüan  Raj*8.  ibid.  :  "  HiimauuiD  ijonua  duobus  rcgiliir, 
natiiMli  vidt'liopt  iure  cl  moribuR.  Ius  naturale  est  quod  in  lege  ct  evangrlio 
cont  inctiir.  qua  quihquo  inbotur  a[ii  ftkcero  quod  sibi  vuH  Hcri  ot  prohibetur 
alii  irdrrn»,  quod  wbi  noht  fieri." 

^  On  tbt?  ancient  conccplion  of  (he  rvlatinn  bclwccn  iwa  nolitralf  and  I'w* 
gfittium,  sec  JiUemaiionai  Law  of  Ancient  Greece  ami  flt/me^  vol.  i.  pp.  52  seti., 
67  *^'/. 

°  Snmtnn  Then'i>giae,  la,  2a«,  qu.  91,  art  2 :  "  Participatio  legis  aetcmao  in 
rational!  crcatura  lex  nahiralifl  dicitur.'* 

"  I>ciegihm,  III.  19. 
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law,  and  William  of  Ockham.  wliilst  discriminating  various 
senses  of  ius  yiaturale,  regarded  it  as  being  due  1o  God.^  Again, 
from  time  to  time  sovereign»  appcaltKl  to  natural  law  as  a  ground 
for  legislation,  for  fortifjnng  their  own  claims  against  tlje  Pope 
or  raonarchs,  or  for  opposing  the  extravagant  contentions  of 
others  ;  and  not  infrequently  the  principle  invoked  was  scarcely 
distinguishable  from  that  of  utility  or  expediency.  In  the 
Renaissance  and  in  the  Reformation  controversies  the  ius  Jiaturule. 
occupied  a  prominent  place.  The  contractual  theory  of  govern- 
ment was  regarded  as  depending  on  the  law  of  nature.  ClaRsical 
authority  began  to  displace  that  of  the  schoolmen.  T)ie  ius 
gentium  of  Roman  law  was  sometimes  identified  with  the  natural 
law  of  the  canonists  :  and  in  England  the  Chancellor's  equity 
was  referred  intrinsically  to  the  ins  naturae^  and  by  historical 
kinship  to  the  praetorian  jurisdiction.  In  general,  the  funda- 
mental conception  %vas  l>eooniing  gradually  divested  of  theologkuvl 
significance;  and  the  IViman  legal  compilations  acquired  a 
preix->nderance  over  those  of  the  canonist«,  so  that  a  more 
secularized  law  of  nature  was  oft^ni  appealed  to  instead  of  the 
Church.  Thus,  tlie  disintegration  of  the  Romano-Germanic 
empire,  the  decay  of  ]mj)al  authority,  the  decline  of  feiulalism, 
the  discrediting  of  religious  sanctions  tlirough  the  religious 
conflicts,  the  various  speculative  constnictions  of  publicists,  the 
resuscitation  of  classical  literature  together  with  Roman  juris- 
prudence conduced  to  the  more  general  acceptance  of  systems 
of  law  and  ethics  on  a  phüosopJncal  inst^'ad  of  a  theological 
basis,*  and  to  the  production  of  great  works  (to  s])eak  only 
of  those  in  the  legal  sphere)  like  those  of  GentUis  and  Carotins. 
And  to  Grotius  the  indebtedness  of  Pufondorf  was  incalculably 
great. 

Gentilis  set  himself  to  show  that  a  large  body  of  international 
law  could  arise  from  natural  law,  compacts,  and  inveterate 
customs,  and  adviwd  theologians  to  ko(*p  to  their  ovm  spliere.^ 
Grotius  attempt«  to  indicate  that  a  political  philosopliy  in  general, 
and  a  juridical  system  in  particular,  can  be  validly  constructtid 

*  Dialoffiis,  Vara  III.,  tract  ii..  1.  3,  o.  6:  "Omnc  aut«m  ius  natmulo  est  a 
Deo  qui  o»t  condilor  natunie."  (In  tho  Lyoiw  oditioa,  1494,  at  the  i^ritinli 
Mnsoum.  1.  H.  4liHMl  (1).  at  fol.  cclxiii.  v^  col.  2.— This  ia  a  work  of  wliit-h  a 
modom  e<litiuii  Ih  omiranitly  desinible.) 

^  On  thifl  |ioint',  cf.  \V.  Iliutlfach,  /)»>  aU^rmcinrn  pJiUti^ophisrhen  Orundla^tn 
der  lym  Fran'^itis  Quejmay  und  Adam  Smitti  begründeten  polUMuii  ()lainnftnie 

{lAil]Y7.\^.  IKtH)). 

^  Süo  &upra,  IX.  100. 
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without  the  aid  of  theology  and  it«  disputed  doctrines.  He 
begins  with  the  intn^rnal  and  immutable  law  of  nature  as  "  dicta- 
tura  rectae  rationis,"  and  implicit  in  the  first  principles  of  things. 
Tliough  Cod  is  its  author,  He  cannot  change  it.  Hence  it  is 
distinguished  from  the  ius divinum,  vohintarimn,  the  more  arbitrary 
laww  of  (tod/ — His  revealed  law.  He  elsewhere  remarks  that 
human  nature  may  be  said  to  be  the  mother  of  natural  law,  and, 
through  contractual  relationsliips  due  to  the  exigence  of  society, 
the  great-grandmother  of  ''  civil  '*  law.^  Natiu-al  law  does  not 
necessarily  demand  the  establihhment  of  particular  institutions, 
private  or  international,  but  it  does  enjoin  on  us  certain  conduct 
towards  them  when  they  have  been  created  ;^  that  is.  it  comprises 
such  ruieä  of  justice  as  would  govern  men  as  moral  and  responsible 
beings,  living  in  society  independently  of  positive  human  institu- 
tions— in  other  words,  in  a  ''  state  of  nature."  Hobbes,  on  tlic 
other  hand,  whilst  retaining  the  expressions  lex  imturaliSy  iits 
naturale  and  admitting  the  immutable  and  eternal  character  of 
natural  law,  gave  them  a  different  intei"pretation.  Indeed,  his 
doctrine  was  revolutionary,  in  that  his  iv*s  naturale  indicate»  not 
rules  of  supreme  sanction,  but  the  state  of  nature,  wherein  each 
man  might  use  his  power  for  his  own  advantage,  and  be  solely 
concerned  with  his  own  preservation.^  Thus  in  these  circiun- 
atanccs  men  were  inevitably  in  conflict  with  each  other ;  and  to 
remove  or  minimize  their  strife  they  agreed  to  renounce  their 
natural  rights,  and  place  them  in  the  hands  of  a  monarch  who 
could  henceforth  conmaand  theii*  alligiance.  As  his  right  is  due 
to  the  power  conferred  on  him  and  not  to  any  bilateral  engagement, 
there  is  no  restriction  on  the  reasonable  exercise  of  his  sovereignty. 
Amongst  opponents  of  Hobbes  may  be  mentioned  Cumberland, 
who  insisted  on  the  principle  of  utilitj^  and  the  general  good.^ 
From  the  point  of  viewof  Pufcndorf 's  work  and  its  chronological 

*  De  iure  bdli  et  pacts.  Proleg,  ö :  I.  1.  4-5.  Hooker  [KcclesitMtical  Poiit^, 
Bk.  I.)  hiul  olruiuly  eousidvrod  natiinU  law  aa  Mio  oeaontiivl  substrntum  of  ro- 
vtJAK*d  nsligion. 

'  ProUg.  10 :  "  Nam  naturalis  iuris  mak^r  est  ipea  humana  natura,  quao 
nos,  etiamfit  re  nulla  indigo rtiuus,  acl  societal om  mutnani  ap|x>Iondam  forrpt : 
civilis  vero  iuris  rnat<T  est  ipea  ox  consensu  obligatio,  qniw  rum  ex  naturall 
iure  vim  stmm  halH'at,  potest  natura  huius  quonun  iuris  quasi  jima^-ia  dici.'* 

=*  CJrotius,  I.  1.  10,  7.  *  Leviathan,  c.  14. 

*  Cf.  his  delinitiim  of  law  of  nature,  De  legibu^t  jiaturaa,  v.  I  :  "  Lex  naturoo 
est  {)riii)4)Kif  io  a  natura  rerum  ex  vuluntalo  primae  causae  mnnti  satis  apcrto 
ulihUi  \f'\  inipa'iwa,  quae  ocliunem  agoutis  rationalia  pfi^sibiiom  comniuui 
btmo  niaximo  deaenriont«n  indieat,  ct  integram  singulorum  felicitatem  exindo 
solum  obtincri  posse." 
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position,  there  is  no  need  to  trace  further  the  subsequent  develop- 
ment of  the  theories  of  "  nature  "  and  the  social  contact,  in  the 
hands,  for  example,  of  thinkers  like  Locke,  Montesquieu,  Rous- 
seau, and  others.     Pufendorf  throughout  acknowledged  his  debt 
to  Grotius  and  Hobbes ;  he  ofti^n  criticized  the  latter,  whom, 
however,  he  sometimes  misinterpreted,  and  generally  accepted 
with  approbation  the  views  of  the  former,  as  well  as  those  of 
Cumberland.     But  to  a  thinker  like  Spinoza  he  manifested  un- 
disguised hostility  ;  he  was  perhaps  imable  to  appreciate  this 
great  pliUosopher's  doctrines  of  pantheism  and  det-erminism,  and 
liis  views  as  to  the  unity,  infinity,  and  self-containednees  of  nature. 
PufendorPB  Method. — Pufendorf  composed  his  De  iure  naturae 
et  gentium  as  a  professor  writing  for  studenta  of  law  in  general. 
Grotius  launched  forth  his  work  as  an  ardent  reformer  addressing 
the  nations  of  the  world.    The  work  of  the  later  writer  is  from 
many  points  of  view  so  closely  connected  with  that  of  the  earlier 
that  it  constitutes  almost  an  app>endix  to  it,  offering  here  a  com- 
mentary, a  more  detailed  exposition  of  some  matters,  and  thw^ 
(thougli  leas  frequently )  a  refutation  of  others.  Perhaps  it  is  not  too 
much  to  say  that  had  the  De  inrebeUi  et  -pacts  never  beeJi  produced, 
the  De  iure  naturae  ei  gentium  would  never  have  appeared,  at  all 
events  in  its  present  form.     Pufendorf  is  to  Grotius  what  Wolf 
is  to  Leibnitz,  Condillac  to  Locke,  wliat,  in  fact,  the  systematizer 
is  to  the  inventor ;  as  a  French  writer  says :   "  Ce  quo  Tesprit 
d'organization  est  k  Tesprit  d*invention."*    As  has  already  be<^n 
pointed  out,  Weigol,  the  Jena  matliematical  professor,  exercised 
a  great  influence  on  Pufendorf,  who  soon  became  convinced  that 
given  certain   fundamental  principles  appertaining   to   human 
life,  it  was  possible  to  develop  deductively — whether  directly  or 
mwliately — an  entire  body  of  valid  conclusions  representing  a 
code  of  conduct.    This  method  likewise  appeali-d  to  philosophers 
like   Descartes,  Spinoza,  Wolf,  and  others  who  workfH^l  in  more 
or  less  different  fields.     In  the  days  of  Pufendorf  the  boimdaries 
of  the  spheres  of  philosophy  and  the  regulative  or  normative 
sciences  were  seldom  clearly  differentiated  and  separately  marked 
out.     So  that  we  fujd  his  w^rk  comprehending  matters  of  meta- 
I>hy8ic8  and  etliics,  polit  ics  and  economics,  as  well  as  jurisprudence ; 
but  amongst  modem  writers  he  wa«  perhaps  the  first  to  emphasize 
the  distinction  between  duties  of  perfect  obligation  (tlie  sphere  of 

>  A.  Franck,  lUformatcurtt  tt  puUideU«  de  VEuTopn  :    fh'x-»fpiifme  SiMt 
{ParU,  1881).  p.  330. 
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law)  and  those  of  imperfect  obligation  (the  sphere  of  ethitjw), 
though  Kants  statement  of  the  doctrine  ifl  clearer,  profounder, 
and  more  acceptable.  LikcMise  he  separated  natural  law  from 
theology,  as  Spinoza^  had  separated  the  latter  from  philosophy  ; 
and  thereby  both  aroused  the  bitter  hostility  of  the  ortyfaodox. 
Writers  like  Vico  fotind  fault  with  Pufendorf  as  well  as  with 
Grotius  and  Sc-lden  for  not  taking  divine  Pro^ndence  as  a  true 
basis  for  natural  law.  Pufendorf  felt  that  Grotius  in  his  treat- 
ment of  international  relations  had  not  suflRcicntly  sIiowti  the 
necessary  connection  between  ethical  and  hgal  principles  ;  hence 
in  his  De  iure  naturae  et  gentium  he  attempted  to  constnict  on 
foundations  derived  from  human  nature  not  merely  an  inter- 
national law.  but  an  entire  system  of  jurisprudence  that  wT>uld  be 
universally  and  permanently  applicable. 

Throughfrtit  his  argument  proeecds  logically  ;  sometimes  it  is 
put  in  another  fonn  to  exliibit  its  consistency  and  cogency,  lie 
manife«ta  a  constant  and  invincible  t^nidcjic^'  to  analyze  and 
classify  ;  intenninable  divisions  and  subdivisions,  endless  dis- 
tinctions and  discriminations  arc  nuidr.  He  frequently  makes 
croas-references  to  Ins  work,  a  practice  but  little  indulged  in  by 
early  writers  :  tliis  insures  uniformity  and  miuimi/.es  self-contra- 
diction. Writers  of  supreme  genius  can  afford  now  and  again  to 
be  inconsistent ;  not  so  those  of  lesser  capacity,  and  those  pos- 
Hessing  chieflj'^  systematizing  aptitudes.  He  endeavours  regularly 
to  reinforce  his  generalizations  by  means  of  citations  from  l.olli 
ancient  and  contemporary  authors,  and  also  by  illustrations 
drawn  from  his  knowledge  of  human  psychologj'. 

His  Theory. — ^Grotius  conceived  that  the  intrinsic  nature  of 
tilings  formed  the  foundation  of  law  ;  Hobbes  held  that  its  source 
was  the  will  of  a  sovereign  of  undefined  power.  Pufendorf  eflFected 
a  certain  compromise  between  these  views.  The  basis  of  legal 
obligation  is  for  liim  the  will  of  a  superior,  strong  enough  to 
puni.sh  resistanee  and  disobeilientre,  luit  at  tlu^  same  time  con- 
sulting reason  and  justice  so  as  not  to  interfere  unduly  and 
without  cause  with  the  liberty  of  sidjjects.  The  State  and  tlie 
jKiwer  of  the  emperor  may  l>e  said  t^  be  derived  from  cojitraetual 
transactions,  firstly  between  the  constituent  individuals  of  the 
Rtat,e,  and  secondly  between  them  and  liim  ;  but  in  reality  the 
inetitntion  waa  ordained  by  God.  as  peace  is  attainable  only  in 

*  Of.    his   TrartaUis  theologicopoliticuA  (1(570).      (This   work,   nlcing   with 
Hobbos'e  LcviaUtan,  sufifcrod  synodic  condonmation  ia  1Ü71.) 


Digitized  by  dOOQlC 


SA5IÜEL  PU^KNDORP 


317 


organized  sooial  life.  "  Sociability  "  is  the  natural  principle  of 
rightß  and  duties.  Natural  law  regulates  the  external  acts  of 
mankind.  The  Btate  of  nature  is  not  one  of  war,  as  HobbeB  held, 
but  a  state  of  peace.  This  peace,  however,  being  preearit)U8, 
insecure,  it  must  be  insured  by  means  of  positive  legislation, 
which  will  thuH  serve  aa  a  supplement  to  and  extension  of  natural 
law,  and  will  be  in  accord  with  it.  Pufendorf  is  not  content  to 
soe  in  tliis  sociability  a  fact  of  universal  experience  ;  he  claims  for 
it  a  metaphysical  significance,  and  traces  it  to  more  elemental 
cause«. 

The  fundamental  principles  immanent  in  social  phenomena  he 
designates  "  moral  beings."  entm  moralia.  whieh  were  created  by 
God — detemuned  by  the  divine  imposUio^ — in  order  to  introduce 
order  and  harmony  into  human  life.  Indeed,  the  very  existence 
of  God  is  perfectly  demonstrat-ed  (in  Pufendorf^s  opinion),  not  so 
much  by  reference  to  the  manifestations  of  the  phyHJeal  universe 
as  to  mankind's  possession  of  reason,  a  moral  consciousness,  a 
moral  nature,  an  innate  power  to  discriminate  between  good  and 
evil,  between  justice  and  injustice.  These  moral  entities  lie  at 
the  root  uf  family  relationships  and  civil  obligations  ;  and  their 
totality  constitutes  the  ''  stat<'  of  nature."  They  act  as  guides 
and  monitors ;  and  Iheir  impUcit  behests — forming  the  law  of 
nature — may  bo  deductively  applied  to  particular  cases  by 
human  individuals  or  groups  acting  in  the  capacity  of  "  moral 
persons."  We  see,  therefore,  tliat  Pufendorf,  unlike  Grotius, 
repudtat<^  the  Thomist  doctrine  as  to  the  independent  existence 
of  tlie  good,  and  affirmed  rather  the  Scotist  principle  that  a  thing 
is  good  simply  because  Ciod  has  im]X)Si^d  it.  Hence  starting 
from  the  axiom  that  the  divine  will  has  enjoined  on  man  a  peacefiU 
and  sooial  life,  it  follow.s  on  tlu^  one  hand  that  all  conduct  anta- 
gonistic thereto  is  necessarily  prohibited,  and  on  the  other  that 
everything  tending  to  its  conservation  is  necessarily  conmiauded. 
From  this  conclusion  all  liuman  obligations  may  l)e  derived 
speeilically  ;  as  sucli  they  are  divisible  into  duties  towards  oneself, 
and  those  towards  one's  fellow-creaturtB.  And  by  the  due  fulfil- 
ment of  these,  one's  duties  to  CJod  are  performed  at  the  same 
time."  Then  discrimination  is  made  between  the  duties  of  men 
as  men  and  the  dutif*s  of  men  as  citizens  of  a  given  State.     (In  the 

^  On  till»  ijuotition  Pufoiidorf  is  in  uppositiun  to  Leibnitz,  who  ocoopt^  the 
Thomitit  doctrin«, 

'  In  the  De  officii'*,  Puffiiuurf  placed  tlie  obligatioos  towards  God  iu  a  catogory 
by  themaelyefl,  and  beforo  the  two  other  claase». 
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troatiueut  uf  tho  former  ho  borrows  much  from  Grotius,  in  that  of 
the  latter  from  Hohbe«.)  Non-fulfUment  of  tliese  duties  wouUl 
mean  tlic  aiiuiliilation  of  society.  Ab  for  the  law  of  nations, 
Pufendorf,  like  Hobbes,  coiiöiders  it  merely  a  fragment  of  natural 
law  ;  for  States  arc  "  moral  persons,"  subject  to  the  same  principles 
of  coiuluct  as  are  applicable  to  individuals.  Thus  he  Iiolds,  with 
certain  qualificalious,  that  there  is  no  really  positive  international 
law ;  treaties  cannot  per  6e  establi^li  a  law,  they  can  only  confinii 
what  is  already  implicit  in  natural  law.^  All  uations,  including 
non-Clirifltian  and  heathen,  are  governed  by  tliis  universal  law, 
and  equally  share  it«  rights  and  obligations. 

Itia.no  doubt,  easy  to  find  various  defects  in  Piifendorf's  theory. 
Sometimes  it  is  vitiated  by  unjustifiable  assumptions,  at  other 
times  by  the  elimination  of  relevant  matters,  and  agaui  through 
his  occasionally  failing  to  discriminate  between  certain  relative 
conceptions,  in  spite  of  the  multiplicity  of  his  distinctions.     Ho 
does  not  recognize  adequately  the  practical  character  of  law, 
private  or  international.     He  misinterprets  Grotius's  use  of  the 
expression  iiw  voluiUarium  in  reference  to  the  law  of   nations, 
as  based  on  nattiral  law,  and  denies  that  there  can  bo ''  voluntary  " 
and  therefore  mutable  law.     So  that  in  view  of  his  insistence  on 
the  immutable^  invariable  character  of  law,  the  demands  of  time, 
place,    circumstance,    necessity    are    dii^regarded.    Again,    he 
attaches  himself  too  nmeh  to  the  external  organizjilton  of  natural 
law.     He  tends  to  confuse  legal  obligation  with  legal  siuiction, 
the  intuitions  of  the  moral  oonsciousnefls  with  the  conmmnds, 
direcl  or  indirect,  of  objective  law.    As  to  Iiia  doctrine  that  duty 
is  foundi-d  on  tho  will  4»f  a  bupcrior,  he  does  not  perceive  wIictheT 
the  strength  or  the  justice  of  that  superior  is  the  determining 
fa<itor.    Further,  in  trying  to  better  Crotiuss  doctrine,  which 
insists  on  human  sociability,  reason,  and  divine  will  a»  the  three- 
fold basis  of  natural  law,  lie  ahnost  entirely  eliminates  the  element 
of  reascm  and  associates  the  other  two  in  such  a  way  that  the 
divine  will  exerts  no  perceptible  inäuence  on  hunuin  bOciability 
and  therefore  appears  to  be  of  little  use.     Leibnitz,  in  his  Monita 
qumdmn  ad  Stutiuelis  Fufetidorfii  principia  ^  examines  the  philo- 
Hopliieal  value  of  Pufendorf  s  doctrines.     He  urg<*s  that  Pufendorf 
unduly  restrictii  the  sphere  of  natural  law  in  referring  it  exclu- 
sively to  man's  life  on  earth,  and  neglects  to  exhibit  the  connection 

*  CJ.  hia  IClemejUa  iurU-prudenliae,  24-6, 

•  Open»,  0  vuls.,  wl.  L.  Duteiw  (GcuuToe,  1768) ;  in  vol  iv.,  pt.  3,  pp.  270  «eg. 
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between  the  idt-a  of  divüiity  and  timt  uf  juHtioe  ;  that  ho  makes 
law  occupy  itself  solely  wth  external  actions  ;^  that  he  does  not 
distingiiiyh  clearly  between  right  and  law,  between  morality  and 
legality  ;  that  his  definition  of  law  as  the  arbitrary  will  of  a 
superior  {namely  God)  m  erroneous  in  tliat  it  negatives  the 
spontaneous  character  of  duty,  and  necessarily  regards  those 
without  a  SLiperior  as  being  exejupt  from  obliga(ion8  ;^  that 
justice  does  not  depend  on  the  arbitrary  will  of  God,  but  has  its 
source  in  His  essential  being  in  e^t^^rnal  and  immutable  tniths 
("  Neque  ipsa  norma  actionum  aut  natura  iusti  a  libero  eius 
decreto,  sed  ab  aeternis  veritatibus  divino  intellect  ui  obiectis 
pendet  ")  ^ 

Analysis  of  "  Da  iuro  naturae  ot  gontium-*'* — This  is  a  large 
work  in  elglit  books ;  and  its  matter  may  be  conveniently  pre- 
sents! in  the  order  of  Pufendorf's  treatment  but  in  accordance 
with  the  following  modified  classification :  (1)  Fundamental 
principles  of  law,  and  its  divisions  (Book  L),  (2)  State  of  nature, 
natural  law  (Book  II.),  (3)  Elementary  rights  and  (lutien  of 
humanity  :  civil  societies  and  sovereignty  (Book  III. — Book  Vlll. 
c.  5),  (4)  Law  of  >var  (Book  Vni.  o.  6.— Book  VUI.  c.  7), 
(6)  Treaties  of  peace,  leagues,  and  other  conventions  (Book  VIII. 
c.  8^nd).  The  third  division  is  of  a  very  comprehensive 
character,  and  occupies  a  large  proportion  of  the  entire  work ; 
but  for  the  purposes  of  this  essay  its  substance  will  be  but  briefly 
touched  upon.  It  it*  important  to  bear  in  mind  that  Pufendorf's 
object  was  to  set  forth  not  merely  the  outlines  of  a  code  of  law, 
but  the  pruicij)le«  of  a  philosophy  of  jurispnidence.  Hence  the 
lawyer  must  bear  with  seemingly  superfluous  metaphysical  argu- 

*  Cf,  Opera,  0  volä.,  ed.  L.  JJutotiN  {Genevac,  1768);  in  vol.  iv.,  pt.  ;t, 
pk  277:  Itaquo  nequo  aliud  admittendum  cat,  quod  inainuat  auctor,  quae 
intra  poctiw  tatitAnt.  nee  foris  pronunpunt,  ad  ius  natur-^wnon  pcrtinero;  qua 
rationo  vx  mutilato  fine  iuris  naturae,  etiam  obiDOlum  eins  nimia  contralii 
manifestum  est." 

^  Ibid,,  p.  270:  "Quae  si  odiaittimus,  nomo  aponto  officium  faciei  j  immu 
uidluju  erib  oQii.'ium,  ubi  uullu»  cat  »upcrior  qui  lunx^tiuilutoia  impouat :  uequu 
uruut  oflic'ia  in  eus  qui  Huporioivm  uun  liabunt.  Et  quuiu  auuturi  uflic-iuui  ot 
acttui  a  iustitia  pmeHcriptUH  oeque  late  pateant,  quia  tota  fitu  iurispniduiitia 
naturalis  in  ofiicii  doctrina  continotur,  consequens  urit  omne  ius  a  superiuiu 
deoemi" 

^  I}nd.,  p.  270:  Cf.  tho  suhsequont  olwervation  :  '*  Nequo  enim  iuHtitia 
e-Baeiitialo  l^i  attributum  orit,  hi  ipso  iiw  ot  iuHtitifun  arbilrio  hui>  condidit. 
£t  vcro  iuslitia  sorrat  quandara  aoqualilAtiA  umportiüiialitatiaquo  Icgea*  nou 
minufi  in  rorum  immutabilitate  dirinifique  funaataa  ideis,  quam  sunt  prinoipia 
arithnioticae  et  güometriae." 

*  Tb».'  odilion  uüvd  hero  is  that  ut  AniHU'rdam,  1715. —There  i»  an  Knglish 
translation  by  Kcnnu^tt  [Lt.nidon.  1721)).  which,  however,  appr>ara  to  bo  baaed 
moro  on  the  French  transJatton  of  Barboyrac  than  on  the  Latin  original 
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ments  aiul  distinctiouB  found  in  his  work  (e.g.  thoße  relating  to 
entities,  modes,  space,  tinie,  ct«.)»  ^"^  *^i^  metaphysician  must  be 
sparing  in  liis  condemnation  if  he  perceives  that  they  present 
no  definite,  coherent  system  of  phUosopliy,  and  are  constantly 
— perhaps  indiöcriniinately — associatt-d  with  matters  l>'ing  out- 
side tlie  sphere  of  metaphysics.  In  the  course  of  the  following 
concise  analysis  critical  observations  will  be  largely  avoided,  as 
enough  will  perhaps  have  been  said  in  other  parts  of  the  essay  to 
indicate  the  jurist's  merits  and  defects.  To  offer  an  elaborate 
critique  of  the  entire  work  would  demand  an  investigation  into 
the  fundamentals  and  relationsliips  of  many  subjects,  and  would 
therefore  need  several  volumes. 

1.  Fundamental  Principles  of  Law:  its  Divisione.^ — Physical 
substances  or  beings  are  the  creatures  of  God,  and  constitute  the 
universe.  AJl  these  have  their  particular  attributes.  Moral 
entities  ("  entia  moralia  '■ )  are  certain  modes  or  attributes  suixr- 
addwl  to  natural  things  an<l  motions  by  intelligent  beings,  cliiifly 
for  directing  and  tempering  the  freedom  of  man's  volmitarj'' 
actions  and  for  procurijig  decent  regularity  in  human  life.^  It 
is  God's  mil  that  human  actions  be  moderated  by  definite  princi- 
ples.^ To  be  a  man  necessarily  implies  possession  of  rights  and. 
subjection  to  obligations.  The  stat<'  of  man  is  either  natural 
("status  naturalis")  or  adventitious  (** status  adventitius  "), 
i.e.  as  modified  by  human  institutions  ;^  and  the  relationship  it 
involves  subsists  both  in  time  of  peace  and  of  war.  Peace  is 
coimnon,  when  mabitained  through  duties  derived  purely  from 
the  law  of  nature  ;  it  is  particular,  when  its  force  is  due  to  express 
compacts  binding  the  parties  thereto.  Moral  beings  considered 
as  substance«  are  called  "  moral  persons "  ;^  they  are  either 
simple  or  compound.  Simple  persons  are  public  (either  political 
or  eccU-siastical)  or  private  (simply  citizens).  Pufendorf  holds 
that  Hobbes^  unnecessarily  erects  legal  fictions,  as  when  a  man  is 
made  to  bear  the  persona  of  an  inanimate  object  or  place,  such  as 
a  church,  a  hospital,  and  that  it  is  better  to  say  plainly  that  certain 
men  are  emiKiwercd  by  the  community  to  ooUtx't  the  revenue 
settle«!  for  preserving  such  places  or  tilings  and  to  bring  or  defend 
actions  tliat  may  arise  therefrom.®    Compound  moral  persons 

*  I.  I.  3 :  '*  Modi  quidtim.  rebus  auI  nioliUi«  ph>-mcifi  supcrnddili  ab  cntibua 
irU*•Ui^c•nlil>u«,  m\  dirigfrnlatn  [lolissiinuni  ot  ti^iufierHnilani  liUTUitcm  oclitum 
homiiuH  vuluiitariurtiin,  eL  nd  nrdiiirm  aliquem  uc  docurvm  viiMi  humauoo 
cMinciliandum.'*  *  Jbid.  ^  1.  1.7. 

*  I.  1.  J2.  *  XendiAan,  o.  16.  «  I.  1. 12, 
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(societies}  consist  of  several  individuals  so  united  that  what  they 
will  or  do  in  virtue  of  that  luiion  is  doemed  a  single  will  or  a  single 
act.^    They  arc  public  (either  civil  or  sacred)  or  private  (families, 
colleges,  or  corporations ).     Examples  of  the  sacred  are  the  Catholic 
Church,  councils,  synods.    The  civil  may  be  subdivided  into 
general  {e.g.  a  commonwealth)  and  particular  (senate,  parliament). 
ArmicH  may  be  called  niilitÄry  societies.     Moral  beings  establislied 
by  divine  imposition  can  be  destroyed  only  by  the  will  of  God  ; 
those  due  to  human  institution  may  be  abolished  by  human  will, 
without  affecting  the  physical  substance  of  the  persons  or  tilings 
involved,  e.g.  the  degradation  of  a  man  of  rank  means  the  loss  of 
rights  peculiar  to.  that  rank,  and  leaves  intact  all  rights  other 
than  these.     Further,  moral  entities  may  l>e  eonsiderrd  as,  or 
by  analogy   with,   modes.    Modes  are  either   "  affectiv! "   or 
."aestimativi,"  i.e.  relate  to  quality  or  to  quantity.     Qualitiis 
are  formal  (simple  attributes)  or  operative  (wliich  are  divided 
into  primitive  and  derivative).*    Moral  operative  qualities  of  the 
primitive  kind  are  either  active  or  passive ;  and  of  the  former 
the  chief  are  power,  right,  and  obligation.'    Power  witli  resi)ect 
[to  itfi  efficacy  may  be  perfect  (when  it  may  be  asserted  by  force, 
if  need  be,  as  by  war  or  an  action  at  law),  or  imperfect  (when  it 
may  not  be  so  asserted,  though  it  would  be  "  inhu  man  "  to  prevent 
one's  enjoying  it) ;  with  respect  to  its  subject  it  is  personal  or 
transferable  ;  with  respect  to  its  objects,  power  may  be  exercisable 
over  our  own  persons  and  actions  (libertj^),  over  our  own  things 
or  goods  (property),  over  the  persons  of  others  (empire  or  com- 
mand, which  may  be  absolute  or  limited),  over  the  tilings  of 
others  (servitude)."*    Pufendorf  then  points  out  the  ambiguity 
of  the  Latin  word  iita,  but  fails  to  give  a  satisfactory  definition 
of  "  right."^    An  obligation  is  that  by  which  a  man  is  hound  imder 
a  moral  necessity  to  perform,  or  admit,  or  undergo  anjlhing.® 
Ab  to  moral  quantity,  it  is  price  in  things,  esteem  in  persons 
(though  both  of  the  latter  may  be  included  imder  value) ;  in  the 
case  of  actions,  no  name  is  suggested. 

Next  the  author  discourses  on  the  certainty  of  moral  science, 
which  ho  defends  against  those  who  deny  it,^  on  the  human 
understanding,  conscience,  error,*  on  the  freedom  of  the  will,®  on 
moral  actions,^**  on  the  rule  of  moral  actions,  or  law  in  general."- 

»  I.  1.  13.  >  I.  1.  17.  ^  L  1.  19.  *  Ihid.  «  I.  1.  20. 

■  C/.  I.  6.  6  :  *' . . ,  quftlitatcm  moralera  operativam,  qna  qui»  pracatare  aut 
pati  qaid  t«notar." 

M.  2.  8  I.  3.  •  r,  4.  "  I.  Ö.  "  L  6. 
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He  difitinguishes  law  from  counsel,  compact  or  covenant,  and 
ri^t.  Obedience  to  law  arises  not  from  its  matter  (as  in  counsel), 
but  from  the  legislator's  will.'  aslaMMs  the  command  of  a  sovereign 
to  his  subjects,"  who  have  no  power  to  examine  or  reject  it.  Right 
denotes  a  liberty,  but  law  includes  a  bond  restraining  our  natural 
liberty.  It  is  sufficient  if  tbe  legislator's  will  is  comnnmicatetl  to 
his  subjects  in  any  way  whatever,  even  ''by  the  internal  sug- 
gestion of  natural  right."  Hence  it  is  a  piece  of  "  inutilis  sub- 
tilitas  "  on  the  part  of  Hobbes  to  hold  that  the  laws  of  nature 
have  force  only  when  promulgat-cd  bj'  the  word  of  God  in  Holy 
Scripture,  and  not  when  simply  apprehended  by  reason.  He  also 
rejects  Grotius*  vi»  w,^  wliich  implies  the  existence  of  the  just  and 
right  before  that  of  any  rule  of  law.  Obligation  involves  moral 
consciousness,  and  self-censure,  if  the  prescribed  rule  is  not 
obeyed  ;  compulsion  merely  shakes  the  will  by  an  extenial  force. 
He  alone  is  obliged  who  has  luiowledge  of  the  rule,  and  has  a  will 
intrinsically  free,  "able  to  steer  contrary  waj'S,"  but  which 
perceives  tliat  it  ought  not  to  depart  from  that  rule.^  Neitber 
mere  force^  nor  any  other  natural  pre-eminence  is  alone  suflScient 
for  imposing  an  obligation*  (for  nature  and  law  are  often  contrary 
to  each  other) ;  it  is  necessary  that  one  who  is  to  be  subjected 
to  another's  will  should  liave  either  received  some  considerable 
good  from  him  or  should  have  volmitarily  submitted  to  his 
direction.'  Thus  the  doctrine  that  law  is  the  will  of  the  stronger 
must  bo  modified. 

Further,  the  law-giver,  as  well  as  the  law,  ought  to  be  known. 
The  use  of  reason  shows  that  the  author  of  the  universe  is  the 
author  of  natural  law.^  Civil  laws  are  made  known  to  subject« 
by  formal  promulgation  ;  but  natural  laws  are  apprehended  by 

^  Piifondorf  rofere  to  and  adopts  Hobbee^s  distinction  between  law  and 
eounsel  {De  Cive,  XIV.  1). 

'  I.  6.  1  :  **  Lox  eMt  oius,  qui  potoätalvm  habet  in  üdh  quibus  pra«cepit.*' 
I.  0.  4 :  ** .  . .  decretum  quo  8upt>rior  »ibi  Hubiectum  obligit,  ut  ad  istiuB  prae- 
scriptitra  actioncs  siias  componat.** 

3  De  iitre  heUi  et  pacis,  I,  1.  9-10. 

*  T.  6.  8:  *'  Sequitur  ergo,  ut  illo  oUipationis  Bit  capax,  qui  ol  norma  prai*- 
Bcriptam  potcat  oognoaoere,  ct  voluiitAtom  hulK't  intriiiseco  libcram,  et  in 
divLTsa  licxilrm  ,-  quao  tamon,  ubi  norma  per  supehorom  fuorit  impotutA, 
Bcntiat  ab  eadcm  sibi  non  osbo  dmoi^dpndum/* 

*  I.  6.  10.     Here  he  criticiw»  Hobbea's  view.  De  Cice,  XV.  5. 
B  I.  C.  12, 

'  Ibid. :  "  Omnino  agnoseendum  eat,  non  8ola.s  viros  sufficerc.  ut  mihi  ex 
altorius  vohintato  obligatio  noscatur:  ficd  acccdoro  insupr-r  aporl<^rc\  ut  aut 
ab  iflto  infii^ia  qutu^lam  bonii  sint  in  me  profocta,  ant  ut  ipso  nttro  in  oiusdetn 
dirpctionrm  coiLsonKTim."  ^  I.  0.  13, 
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reflecting  on  the  intrinHic  sigmfioance  of  humaji  nature.  The 
obligatory  character  of  laws  does  not  depend  on  the  consent  of 
the  subjects — ^uulews  it  be  implicit  conwmt,  as  when  a  man  agreeing 
to  the  sovereignty  of  another  is  supposed  to  have  agreed  at  the 
same  time  to  all  his  future  actö.^  Tho  sovereign  must  have 
understAuding  as  to  the  fitness  of  his  preHcriptions,  and  sufficient 
strength  to  enforce  them  by  penalties.  'I^hus,  every  law  consists 
of  two  parts,  declaratory  (defining  what  is  to  be  performed  or 
omitted)  and  *'  vindicative  '*  (the  penal  sanction). ^  The  sanction 
of  law  must  consist  rather  in  punishments  than  in  rewards ;  so 
that  the  view  of  Cumberland,  in  admitting  the  latter,  is  not 
sound.' 

In  rtÄipect  of  its  origin,  law  is  divine  or  human  ;  in  reference  to 
its  matter,  it  is  natiu*ai  or  positive.^  Natural  law  is  that  which 
so  necessarily  relates  to  the  rational  and  sociable  nature  of  man 
that  human  society,  honest  and  peaceful  fellowship  could  not 
exist  without  it ;®  that  is,  it  has  such  virtue  as  makes  for  the 
good  of  mankind.  Another  reason  for  calling  it  so  is  that  it  is 
recognizable  by  the  common  intelligence  of  men  contemplating 
universal  human  nature.  On  the  other  hand,  positive  law  (chilled 
by  some  voluntary  l&w)  is  that  which  emanates  from  the  will 
of  the  law-giver,  and  varies  according  to  the  needs  and  circum- 
stances of  communities.  Human  law  in  the  strict  sense  is  only 
positive,  and  hence  susceptible  to  abrogation  ;  natural  law  iß 
immutable. 

Pufendorf  ends  the  first  book  with  a  discussion  on  the  qualities 
of  moral  actions.®  He  examines  in  what  the  goodness  or  evil  of 
actions  consists,^  the  justice  of  actions,^  universal  and  particular 
justice,®  justice  as  distributive^**  and  commutative.^  ^  Injury  is  an 
intentional  imjust  action  ;i^  any  harm  ("laesiones")  done  in- 
advertently or  unwillingly  is  not  an  "  injury."^*  No  injury  is 
done  to  any  man  who  wills  it  (**  volenti  non  fit  iniuria  ").**'  Tho 
view  of  Hobbes,  urges  Pufendorf,  that  an  injury  can  be  inflicted 
only  on  one  with  whom  a  compact  has  been  made  is  imperfect.^* 

2.  State  of  Nature ;  Natural  Law. — ^The  natxiral  state  of  man 
is  tliat  in  which  we  may  conceive  him  to  be  placed  " by  birth 
itsslf,"  apart  from  all  inventions  and  institutions  either  human 

»  L  6. 13.  »  I.  6.  14.  »  Ibid.  «  I.  0.  18. 

B  Ihid.  :  *'  Quae  cum  ratioiiali  ct    eociali  iiAtum  hominis  ita  coiigniit.  at 
hnmAno  goneri  honoeta  et  pacifiixt  Hocnotos  citra  caiiUem  coiuitaro  ncquuat.'* 
"LT.  '  L  7.  3.  »  I.  7.  6.  "  I.  7.  8.  ^'^  I.  7.  3. 

'1  I.  7. 10.  "  L  7. 16.  «  L7. 16.  *•  L  7. 17.         "  L  7.  la 
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or  inspired  by  Glod  ;*  that  iß,  men  would  owe  obodionoo  neither 
to  each  other  nor  to  a  common  lord.^  In  this  state  the  right«  of 
man  relate  to  the  instinct  of  self-pretiervation  and  independence  ; 
and  he  is  bound  to  others  simply  in  virtue  of  the  tie  resulting 
fn^m  natural  rcsemblanoe.  Pufendorf  holds  tliat  Hobbes  cannot 
have  meant  that  each  has  iinlimiU'd  licence  ;  but  that  each  has 
the  liberty  to  provide  for  the  preservation  of  his  life,  luid  lias  the 
right  to  act  as  he  likes — if  in  accordance  with  the  light  of  reason. 
Besidcti,  the  human  race  has  never  been  and  cannot  be  in  a  siato 
of  nature  pure  and  simple.  Against  the  state  of  nature  Puf  endorf 
sets  "accessory  states,"  of  which  the  cliief  are  marriage,  relation 
of  father  and  son,  that  of  master  and  servant,  the  state  of  a 
citizen  or  member  of  a  civil  society.  There  cannot  be  any  such 
natiu-al  Uberty  to  man  as  shall  exempt  him  from  the  obligations  of 
natural  law  or  of  divine  commands.  To  live  witliout  law  is 
inconsistent  with  hiunan  nature.^  (rovernment,  indeed,  is  natural ; 
it  is  the  design  of  nature  that  men  shall  constitute  governments 
among  themselves.^  The  establishment  of  societies  and  of  positive 
law  is  inevitable.  Further,  the  state  of  nature  is  one  of  peace 
and  not  of  hostility  ;  it  is  not  opposed  to  a  social  life.*  Pufendorf 
emphasizes  that  the  question  is  the  natural  state  not  of  animals 
governed  by  mere  impulse  and  inclination,  but  of  nmn  endowed 
with  reason  {ratio) — the  controller  of  all  his  other  faculties — 
which  even  in  a  natural  state  has  a  common,  steadfast,  uniform 
measure  to  go  by,  viz.  the  nature  of  things.*  Reason  docs  not 
suggest  to  man  tiiat  only  liis  particular  interest  sliall  be  the  guide 
of  his  conduct.  Indeed  it  dissuadt^  him  from  making  war,  or 
adopting  otiier  violent  m(«öure8,  without  provocÄtion.  It  points 
out  his  fundamental  obligations,  such  as  to  respect  the  liberty 
and  possessions  of  others,  t^>  perform  faithfully  all  engagements 
entered  into,  to  promote  spontaneously  the  interest  and  happiness 
of  others  when  a  superior  obligation  does  not  intervene.  Thus 
peace  depends  solely  on  those  obligations  binding  men  as  reason- 

'  II.  2.  1  :  *' In  quA  homo  per  ipe&m  nAtmiatem  c>on8titutii8  connipitur, 
proul  atwlnwcta  inttiUiguntur  invcntA,  utquo  institutu  huinana.  aut  homini 
divinitus  BUggeetd,  quibuB  almm  velut  (acipm  vita  moriaUuin  induit." 

»  IL2.5.  an.  1. 

*  II.  2.  i:  "  Naturale  ost  equidem  imporium,  ».r.  naturae  intontio  fait,  nt 
liominc«  imperta  inter  ae  couatitueront." 

^  IL  2.  5  :  "  Nam  statiu  naturalis  et  vita  socialis  sibi  proprio  non  opponun- 
tur." 

^  n.  2.  9 :  "  Quae  etiom  in  naturali  sUitn  communttm,  eamquo  firmam  et 
iiniformom  habri  monRarani,  ronim  nompo  natnram.  .  .  .'* 
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able  crratures  aud  does  not  owe  its  origin  to  agreements  and 
conventions.  The  latter  may  well  serve  a«  solemn  proteitlations 
to  confirm  explicitly  the  subsistence  of  mutual  rights  and  duties, 
or  even  to  establish  closer  unions,  e.g.  friendship,  but  they  really 
superadd  nothing  substantial  to  tlie  obligations  of  the  law  of 
nature.^  Still  it  must  be  confessed  that  in  practice  reason  docs 
not  always  exercise  perfect,  and  exclusive  sway  ;  the  prevailing 
passions  of  men  have  been  potent  enough  to  drive  them  to  crimes 
and  unjust  wars  in  spite  of  divine  teaching ;  bo  that  as  natural 
peace  is  imcertain  it  must  be  strengthened  by  speeial  provisions.* 

Natural  law  is  imiversal,  in  that  it  is  binding  on  the  entire 
human  race,  qua  human.  It  is  perpetual,  and  not  subject  (like 
positive  law)  to  the  changing  circumstances  of  time  and  place.' 
Pufendoi-f  rejects  Ulpiaii'e  definition,  which  was  adopted  in  the 
Hgest  and  hiMitntes  of  Justinian  :  "  lus  naturale  est,  quod 
'natura  omnia  animalia  docuit."  As  reason  is  not  common  to 
man  and  beast,  sf)  law  eaimot  be.  We  must  BUpi)oBe  the  Roman 
jurisconsults  to  have  sjxjken  figuratively.'*  Those  who  refer  the 
law  of  nature  to  brutes,  on  the  grcnuul  that  they  are  seen  acting, 
now  and  then,  Avith  some  appearance  of  regularity  and  design; 
abuse  the  tenn  law  by  an  undue  and  unnecessary  application  ;* 
for  such  acts  of  the  lower  creatures  are  far  from  corresponding 
to  the  totality  of  human  action  and  obligation. 

Prior  to  the  imposition  of  law,  actions  are  to  be  deemetl 
indifFeront ;  for  t.he  legitimacy  of  conduct  depends  on  the  existence 
of  law.  God  in  creating  man  intended  that  his  actions  should 
not  all  be  indifferent,  and  tlierefore  at  the  same  time  constituted 
a  law  for  Jxis  nature.  Those  who  bold  (like  Grotius^)  that  the 
virtue  or  turpitude  of  action«  detx^nnines  natural  law  are  landed 
in  a  vicious  circle.''  fBut  this  is  not  the  position  of  Grotius  ;  for 
he  would  say  that  the  essential  honesty  or  baseness  of  the  acts 
commanded  or  forbidden  by  natural  law  comes  from  the  hannony 
or  disagreement,  as  the  case  may  be,  with  a  reasonable  and  social 
nature.  And  this  necessity  is  not  Independent  of  di\ine  will. 
Thus  Pufendorf  and  his  predecessor  are  on  this  point  substantially 
at  one.]  It  cannot  be  said  that  natural  law  is  common  to  God 
and  man.  It  would  be  impious  to  hold  that  it  can  contain  any 
rule  contrary  to  divine  justice  and  sanctity  ;  but  there  is  no 

^  n.  2. 11.  2  n.  2. 12.  » II.  3. 1. 

*  Cf.  the  explanation  offered  in  the  preoent  writer's  ItUemaiional  Law  and 
Custom  of  Ancient  O'cece  and  Rome,  vol.  i..  pp.  83  S€4j.  **  11.  3.  2. 

«  C/.  De  iure  beüi  ei  pacis,  1.  1. 10.  l.  ^  11.  3.  4 
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perfect  resemblance  between  the  rule  of  human  actions  and  the 
order  according  to  which  God  acts  in  regard  to  Kis  creature«. 
For  divine  omnipotence  is  absolute,  is  necessarily  independent 
of  all  law  and  obligation.  God  cannot  but  ol^servc  His  promises, 
and  men  ought  not  but  to  observe  theirs.  Hence  human  promises 
involve  obligations,  but  divine  promises  are  mode  good  only 
tlu-ough  grace.  The  intrinsic  nature  of  things  and  the  relation- 
shipB  between  them  depend  on  divine  determination,* 

Is  natural  law  due  to  general  consent  ?  Thoee  who  attribute.» 
the  recognition  of  the  rules  of  natural  law  to  the  consent  of 
manliind  argue  a  'posteriori,  and  Hobbes'^  (as  Pufendorf  poimt« 
out)  has  demonstrated  the  imtenability  of  tliis  doctrine ;  for 
unanimity  would  in  that  case  be  indispensable^  yet  there  are 
striking  differences  of  opinion  and  custom,®  and  even  amongst 
the  most  famous  people  on  record  diversity  and  contrariety  of 
manners  and  institutions  are  observable.*  Besides,  to  extract 
the  law  of  nature  from  practice  involves  a  further  difficulty,  as 
every  nation  has  a  large  element  of  positive  law  :  alBo,  inveterate 
custom  often  assumes  the  semblance  of  natural  reason.^  Never- 
theless, we  are  not  on  this  account  to  infer  that  natural  law  has 
no  existence-  Nor  can  we  hold  that  convenience  and  profit  alone 
are  its  foTUidation.  Utility  is  of  two  kinds  :  that  which  appeai*8 
such  to  the  depraved  judgment  of  illHX>mposed  affections 
(**  affectuum  male  compositonim  pravo  iudicio  ")  which  are  so 
capricious  and  transitory,  and  tliat  which  is  universally  such, 
asHuring  constancy  and  permanence  {**  quod  in  Universum  tale 
est,  et  ad  diuturnitatem  facit  ").  Actions  done  in  conformity 
with  the  law  of  nature  have  a  double  excellence :  they  conduce 
to  the  promotion  of  honour  and  good  credit  of  men,  and  they 
cojitribute  t^)  their  happiness  by  furthering  their  true  interest« 
and  advantage.  On  the  other  hand,  actions  done  contrary  to 
the  law  of  nature  are  always  base  and  dishonest,  and  though  they 
now  and  then  bear  some  appearance  of  profit  and  pleasure,  yet 
these  charms  soon  vanish  and  are  replaced  by  evils  and  misfor- 
tunes. If  every  man  considered  only  his  owai  private  advantage 
regardless  of  others,  confusion  would  eneue.®  The  adoption  by 
States  of  different  laws  on  the  gromid  of-utility  does  not  negatdvc 
the  existence  and  efficacy  of  natural  law.' 

Does  the  law  of  nature  appear  from  the  end  of  creation  %    It 


1  n.  3. 6. 

«  II.  3.  9. 


*  DtCivt.lLl. 

0  n.  3. 


3  n.  3. 7. 


10. 


*  n.  3. 8. 

'  II.  3.11. 
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oaniiot  be  huld  tliat  divine  and  hunmn  jiistiw^  have  a  common 
mciisure,  that  the  order  presorilxd  by  God  to  man  (namely,  the 
obeervanee  of  the  law  of  nature)  indicates  the  end  which  He  pro- 
posed in  creating  the  worlds 

The  principles  of  natural  law  are  revealed  by  the  light  of  un- 
pervertcd  reaw)n  implanted  b}'  God  in  man.  Not  that  these  are 
complete  entities  impriiitt  d,  as  it  were,  uu  men's  minds  at  birth, 
and  expressible  in  distinct  propositions  as  soon  as  the  faculty  of 
speech  is  acquired  and  without  further  instruction  or  niKlitation  ;* 
the  observation  of  St.  Paul^  that  natural  law  is  \\Titten  in  the 
hearts  of  men  is  merely  figurative.  But  the  capacity  to  obtain  a 
knowledge  of  it  is  imparted  to  men.*  By  contemplating  the 
significance  of  human  life  they  can  discover  a  necessity  of  living 
agreeably  to  this  law,  and  discern  those  principles  by  wliich  its 
precepts  may  be  effectively  demonstrated,  without  fearing  that 
any  one  may  foist  upon  them  for  natural  law  "  the  ravings  of  his 
ill-purged  brain  or  the  disordered  passions  of  his  mind."*  Thus 
the  true  and  essential  nature  of  man  is  the  origin  of  natural  law  ; 
but  o\\ing  to  the  "  summa  imbecillitas  atque  naturalis  indigentia  *' 
of  man  as  an  individual,  he  is  compelled  to  associate  with  others 
and  admit  the  common  good  to  be  his  good.*  Hence  the  funda- 
mtmtal  principle  of  this  law  may  be  forrmdated  tlius  :  Every  man 
ought,  as  far  as  in  him  lies,  to  promote  and  preserve  a  peaceful 
sociableness  with  others,  in  harmony  vnth  the e«sential  diKiM)siti<»n 
and  puqx)se  of  the  human  race.'  Sociableness  does  not  imply 
a  mere  propensity  to  join  in  any  society  whatever,  e.g.  irregular 
or  ill-constituted,  but  rather  a  disposition  to  effect  a  union  based 
on  benevolence,  charily,  peace,  and  involving,  as  it  were,  "  a 
silent  «tnd  secret  obligation."  Now  the  duty  to  seek  a  common 
end  of  necessity  implies  the  duty  to  carry  out  the  means  leading 
thereto.  Therefore  all  actions  which  conduce  to  the  advancement 
of  tliis  mutual  sociableness  are  commanded  by  the  law  of  nature, 
and  all  those  detrimental  to  it  are  forbidden.**    Pufendorf  points 

»  n.  3. 12. 

'  IX.  3.  13  :  '"  Animia  hominuiu  ab  ipsa  nativttiit«  congenita,  et  velut  im- 
prossa  csBe  iuris  natumli»  salt^^m  gemoralia  [>^u^et'pta.'* 

■  Rom.  ii.  15.  "  Cf.  (Miiiberlaud,  De  ttijibuj*  luiturac,  Proleg.  Ö-7. 

*  If.  3,  13  :  "  Ne  quia  cerebri  aui  male  purgat  dcliria,  aut  incompoeitAxn 
unimi  cupidinem  pro  lege  naturali  vondiiaro  possit.'*  "  IL  3.  14. 

^  II.  3.  lo  :  **  Oiiilibol  homiiu.  quantum  in  so,  colendom  ut  cuuacn'andom 
MM  pBcifioiun  odvnrROfl  alios  socialitAtcm,  indoli  ot  soopo  generis  hamani  in 
ttniyersain  oongruentcm." 

^  Ihid,  :  "  Omnia,  quuo  lul  istam  sooialitatom  ncceasario  fftoiiuit,  iuro 
satorali  pxueoeptu  quae  ouodcm  lurbaut  aut  ubriunpunt»  vvtita  iutoUigi.*' 
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out  that  this  doctrine  is  in  agreement  with  that  of  Cumberland,' 
and  that  Hobbcs's  view*  has  been  by  some  writers  too  rigorously 
interpreted.  But  he  cannot  accept  the  observation  of  Grotiiiß* 
lliat  natural  law  WDuld  still  obtain  even  if  God  did  not  exist ; 
for  the  obligations  arising  therefrom  are  imix)8ed  by  divine 
Providence.*    The  undt^rlying  Banetion  Ir  referable  to  His  will.* 

Is  there  a  law  of  nations  distinct  from  the  law  of  nature  ? 
Pufendorf  says  lie  aocepts  the  view  of  Hobbe«  *  who  holds  that 
natural  law  is  divided  into  the  natural  law  of  man  and  the  natural 
law  of  States  (i.e.  law  of  nations).  Both  are  made  up  of  the  same 
precepte  ;  for  States  assume,  as  soon  as  they  are  formed,  the 
personal  properties  of  men.  ConsequentJy  tliere  is  no  positive 
law  of  nations  proceeding  from  a  superior.  The  provisions  due 
to  the  needs  of  human  nature  necessarily  relate  to  natural  law. 
Most  of  the  matters  of  the  iu3  gentium  (e.g.  contracts,  modce  of 
acquisition,  etc.)  dealt  witli  by  the  civilians  belong  rather  to  the 
law  of  nature  or  to  municipal  law.  Indeed,  the  legal  provisions 
of  niany  nations  are  found  to  agree  on  various  points  which  do 
not  depend  on  the  universal  reason  of  mankind  ;  but  such  similar 
laws,  not  arising  from  any  fimdamental  universal  obligation,  are 
not  to  be  erected  into  the  category  of  positive  law  of  nations, 
for  they  may  be  altered  or  cancelled  at  the  discretion  of  each 
State  quite  independently  of  the  others.  And  so,  too,  in  the  case 
of  customs,  e.g.  as  to  relaxationB  in  war  ;  for  a  belligerent  ^vaging 
war  in  a  ju.Ht  cause  may  disregard  these  and  observe  simply  the 
law  of  nature,  which  alone  impose«  an  indefeasible  obligation. 
In  rcHtraint«  and  mitigations  dependent  on  tacit  consent,  it  seenm 
reasonable  tliat  either  party  should  be  free  to  absolve  liimself 
from  them  by  making  a  declaration  to  that  effect,  which  wmdd 
ipso  facto  discliarge  the  other  side  too.  Tlius  time  and  prevalence 
of  contrary  customs  t<^nd  to  eliminate  such  observances  as  are 
due  to  the  mere  consent  of  peoples  and  not  to  natural  law.  Gro- 
tius  regards  some  rights,  e.g.  those  of  embassy,  burial,  etc.,  aa 
forming  part  of  the  voluntary  or  the  special  class  of  law  of  nations  ; 
but  this  division  is  not  really  necessary,  as  the  essential  rights  of 
legation  spring  from  the  duty  to  promote  peace,  and  those  of  burial 
from  the  duty  to  observe  humanity  ;  and  both  these  duties  are 
already  imposed  by  natural  law.  International  compacts  infinite 
in  number,  diverse  in  cliaracter,  and  temporary  in  effixjt  as  they 
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arc,  farm  ihv  Kiibjcct  of  hiwtory  rather  thau  the  bauiH  of  law  ; 
though,  of  course,  the  observance  of  good  faith  in  such  transao- 
tioiiB  is  commanded  by  the  law  of  nature.  CuHtonis,  in  so  far  as 
they  have  universal  applicability  and  involve  definite  legal 
obligations,  are  attributable  directly  or  indirectly  to  the  pre- 
Bcriptions  of  natural  law  ;  so  tliat  by  referring  customs  to  the  latter 
as  their  veritable  progenitor  greater  authority  and  a  liigher 
sanction  are  assigned  to  them,  than  by  deriving  them  from  mere 
conventions  of  peoples.^ 

This  distinction  leads  to  the  division  of  duties,  so  far  aa  they 
conuern  others,  mto  absolute  and  conditional,  or  duties  of  perfetJt 
obligation  and  those  of  imperfect  obligation.  (Natural  law 
governs  also  man's  behaviour  towards  himself.)  Absolute  dutit« 
bind  all  men  at  all  times  and  in  all  conditions,  independently 
of  human  institutions.  Conditional  duties  presuppose  certain 
civil  forms  and  methods  to  have  been  voluntarily  constituted  ;  for 
example,  certain  acts  may  be  performed  at  pleasure,  but  when 
once  performed  a  moral  necessity  or  obligation  supervenes  by 
virtue  of  some  precepts  of  the  law  of  nature,  or  the  manner  and 
circumstances  of  the  acta  are  thereby  adjusted  and  determined. 
Thus  there  is  a  constant  relationship  between  natural  law  and 
positive  law  ;  to  violate  the  latter  may  well  involve  an  infringe- 
ment— ^mediate  or  indirect — of  the  former.  But  positive  law 
does  not  form  an  intrinsic  portion  of  natural  law  so  as  to  amount 
to  identity  ;  natural  law,  indeed,  c<immands  obedience  to  the 
sovereign,  but  liis  dominion  is  exercised  in  virtue  of  his  subjects' 
consent,  i.e.  through  a  binding  engagement .  There  is  this  great 
diiference  ever  to  be  considered  :  natural  conditional  lawTi  arc 
derived  from  the  universal  constitution  of  tlie  human  race,  wliilst 
civil  positive  laws  depend  only  on  the  particular  interests  of 
community,  or  on  the  good  pleasure  of  its  legislator.^ 

3.  Certain  Elementary  Bights  and  Duties  ;  Civil  Sooioties  and 
Sovoroignty. — After  considering  in  general  the  duties  of  man 
towards  himself,  as  to  the  care  of  liis  body  and  the  improvement 
of  his  mind,^  and  in  particular  the  primary  duty  of  self-defence,* 
Pufendorf  examines  the  doctrine  of  necessity.*  Most  laws, 
especially  positive,  are  deemed  to  except  circumstances  of  urgent 
necessity,  i.e.  to  lose  their  binding  force  when  their  observance 
would  obviously  be  attended  by  some  evil  **  destructive  of  our 
nature,  or  exceeding  the  ordinary  patience  and  constancy  of 
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human  minds,"  unless,  however,  the  caee  in  question  be  expressly 
iiiuluded  in  those  laws.  But  apart  from  cxueptional  cases,  the 
rule  is  that  no  one  may  arrogate  to  himself,  on  the  ground  of 
necessity,  the  liberty  to  violate  a  positive  law.  Similarly,  a 
command  of  natural  law  may  be  disobeyed  when  one,  through 
no  negk-et  or  default  of  his  own,  is  placed  under  extreme  necessity  ; 
but.  not  BO  when  the  command  is  ho  absolute  as  to  require  its 
fuliilment  even  at  the  price  of  laying  down  one's  life.  In  no  case 
whatever  can  necessity  make  it  permissible  to  offend  a.gainst 
God.i 

Next,  Pufendorf  sets  forth  various  common  rights  and  duties 
regarding  both  municipal  relationships  and  international.  All 
men  are  to  be  accouuted  by  nature  equal."  If  any  injury  is  done, 
due  reparation  must  be  made.®  The  troops  of  another  State 
have  the  right  of  free  passage  over  our  territory  ;  but  if  they  are 
in  large  numbers,  a  guarantee  (c.y.  hostages)  may  be  demanded 
by  us  to  insure  the  safety  of  our  subjects  and  their  property. 
In  the  absence  of  special  compacts  or  concessions,  natural  law 
does  not  give  such  right  if  the  troops  are  proceeding  against  our 
friendly  neighbour  ;  hence  it  is  our  duty  to  prevent  their  passage 
if  we  have  power  enough  to  do  so,  unless  our  opposition  would 
bring  on  us  a  disastrous  war.  In  other  words,  necessity  would 
excuse  the  non-performance  of  our  duty.*  Free  access  to  our 
shores  is  to  be  allowed  to  strangers  having  no  hostile  intention 
ami  suffering  iin  (^ontagrous  diseaties.^  The  admission  of  aliens 
and  the  kind  reception  of  travellers,  if  their  purpose  be  honest, 
are  duties  of  natural  law.®  The  settlejuent  of  exiles  ought  to  be 
permitted  if  they  submit  to  our  government  and  conduct  them- 
selves peacefully.'''  Further,  foreign  citizens  have  the  right  vi 
intermarriage  {ius  connnhiif  and  of  commercial  intercourse  {ius 
commfrcii)  with  us,  subject  to  such  restrictions  a«  State  policy  or 
economic  reasons  may  demand." 

After  examining  the  nature  of  promises  and  pacts,  the  etinsent 
required  therein,  their  matter  and  conditions,  and  tlie  doctrine 
of  agency ,^°  the  author  inquires  into  the  obligations  atteJidiug 
speech  and  its  expression,*^  and  discusses  various  moot  problems 
arising  therefrom^  e.tj.  when  untruths  are  not  to  be  considered 
perfidious  or  criminal,^^  how  far  part  of  the  truth  may  be  legiti- 
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mately  concealed,^  to  what  extent  siiuulation  and  intHital  rew^rva- 
tions  are  permissible,*  in  what  circumstanceB  goveniors  of  States 
may  issue  false  reports,^  whether  it  is  laivful  to  send  falHc  ccmi- 
municationa  to  an  enemy/  whether  a  guilty  person  may  deny 
the  charge,  anii  what  his  advocate  may  do  in  such  a  case.*  Then 
he  deals  ^\-ith  the  legal  significanee  of  the  oatli,  its  intei-pretation 
and  perjury,®  with  the  origin  and  object  of  property  or  dominion.^ 
As  to  ownership  of  the  sea,  Pufendorf  obseiTcs  that  many  of  the 
writers  engaged  in  the  controversy  were  animated  more  by  afFtn!- 
tion  for  their  country  than  by  regard  for  truth.  The  main  ocean 
cannot  be  luider  anyone's  dominion  ;  its  Ulimitabiiity  makes  it 
impossible  to  defend  its  possession  efiectively,  and,  moreover, 
the  use  of  it  is  inexhaustible  and  therefore  sufficient  for  all.  The 
world  was  given  by  God  to  the  human  race  in  general,  and  all 
men  have  by  nature  equal  rights.  Dominion,  however,  may  bo 
exercised  over  parts  of  the  sea,  e.g,  territorial  waters,  and  other 
particular  regions  when  acquired  in  virtue  of  treaties  with  neigh- 
bouring and  other  States  concerned.*  Thus  freedom  of  naviga- 
tion is  the  right  of  all,  for  no  one  people  mny  obtain  such  a  power 
over  the  seas  as  will  ju-stif^-  the  exclusion  of  all  others  from  the 
Kivme  benefit.  ( ordinary  rights  may  be  modified  by  compacts,  but 
not  if  prejudicial  to  a  tliird  party.® 

These  questions  lead  to  the  exposition  of  such  matters  as  modes 
of  acquiring  ownership,  occupation,  right«  over  another's  property, 
transference  of  property,  testaments,  intestate  succession,  usu- 
captiou,  prescription,  obligations  arising  from  the  right  of  pro- 
perty." Then  follows  an  analysis  of  the  conception  of  prict" 
and  of  the  nature  of  commercial  transactions.'*  As  regards 
inteniational  relationships,  Pufendorf  observes  tliat  there  is  an 
implied  agreement  in  wars,  at  least  after  all  terras  of  peace  have 
been  rejected,  tliat  whichever  party  conquers  shall  have  the 
right  to  impose  laws  on  the  vanquished ;  so  that  a  defeated 
belligerent  cannot  urge  as  a  groimd  for  the  non-fiilfilment  of  a 
treaty  that  he  was  forced  to  enter  into  it  through  fear — for  ho 
who  takes  the  field  when  the  dispute  in  question  may  be  decided 
otherwise  is  deemed  to  commit  its  decision  to  the  sword.  There 
must  be  no  subtle  evasions  in  the  interpretation  of  contracts. 
In  a  state  of  nature  controversies  cannot  be  settled  by  judges,  but 
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by  HubniisHion  to  ni(*diator8  and  arbitratore.^  The  äbcth  book 
doals  with  tlie  institutionn  of  marriage,  paternal  power,  and 
nia8t(;r'tt  authorhy.* 

Finally,  the  author  discusses  the  establishment  of  civil  ßooieües 
and  sovereigns,  and  tlie  riglits  and  incidents  of  sovereignty. 
Men  are  induced  to  set  up  organized  communities  in  order  to  pro- 
tect themselves  from  injury.*  To  secure  lasting  peace  more  is 
needed  than  the  law  of  nature  and  the  temi>orary  int^^rveiition 
of  conciliators  and  arbitrators.  Besides,  in  a  state  of  nature  the 
arbitrator  is  not  vested  \vith  authority  to  compel  the  contending 
parties  to  accept  his  judgment,  and  so  to  prevent  the  adoption 
of  forcible  measures. ••  The  greatest  part  of  mankind  have  regard 
to  the  immediate  present  rather  than  to  tlie  future  ;  they  act  not 
witli  rational  motives  but  by  wild  impulse.'*  Thus  by  a  union  of 
wills  and  strength,  produced  by  intervening  covenants,  a  civil 
State  and  a  sovereign  authority  are  erected.  In  the  conception  of 
a  civil  iState,  Pufendorf  emphasizes  the  corporate  exiat<?nce,  the 
persona  as  the  essential.  In  a  monarchy,  the  will  f»f  the  prince 
is  the  will  of  the  State  ;  under  other  forms  of  r^ularized  govern- 
ment, the  will  of  the  State  is  represented  by  that  of  tlie  majority 
of  the  subjects  ;  but  both  casts  may  admit  of  limitations.®  The 
author  then  inquires  whether  the  majesty  of  princes  is  inuuediat*^ly 
derived  from  God ;'  he  points  out  that  ci\Tl  authority  cannot  bo 
shnply  the  effect  of  war  as  it  must  exist  before  \\-ar  is  made,*  and 
discusses  the  forms  of  government,*  the  ways  of  acquiring 
sovereignty  (eepecially  monarchical),^*'  the  parts  of  sovereignty 
and  their  natural  conuectiou  {e.g.  the  legislative  power,  the 
judicial  right  of  taxation,  power  to  make  war  and  peace  and  to 
enter  into  treaties  and  alliances,  etc.),"  the  duty  of  the  sover- 
reign  ,**  his  power  to  direct  the  actions  of  his  subjects  and  to  dispose 
of  their  persons  and  property  in  behalf  of  the  commonwealth  and 
in  criminal  cases,^^  to  determine  their  rank,^**  and  his  power  over 
the  kingdom  as  the  "public  patrimony."^*  His  authority  is 
however,  subject  to  various  restrictions,  e.g.  he  cannot  aliejiatc^  the 
kingdom  or  part  of  it  or  the  sources  of  public  revenue,  he  cannot 
make  it  a  fief,  or  mortgage  it  without  the  consent  of  his  people.*® 

4.  Tho  Law  of  War. — This  part  of  Pufendorf *8  subject  has  by 
no  means  as  great  value  as  the  corresponding  portions  of  Gentilis 
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or  Grotius,  the  latter  of  whom  he  follows  very  frequently.  Many 
important  and  interesting  questions  are  passed  over,  and  some 
others  are  presented  in  a  somewhat  superficial  analysis.  Never- 
theless, taking  all  failings  into  account — his  too  great  readiness 
to  draw  conclusions,  insufficiently  considered,  from  his  hypo- 
tlu^tie^l  principles,  liis  almost  exclusive  concern  with  abstract 
relationshijw  and  disregard  of  actual  inevitable  phenomena — it 
must  be  admitted  that  his  exposition  occupies  no  mean  place  in 
the  history  of  the  law  of  war. 

Starting  from  a  point  of  view  difFerent  from  that  of  Gentilis 
and  Grotius,  Pufendorf's  definitions  of  peace  and  war  are  wider, 
less  concise,  and  less  definite  than  those  of  his  great  predect^ssors. 
Peace  is  that  state  in  which  men  live  quietly  together,  untroubled 
by  violence,  and  voluntarily  discharge  their  obligations.^  War  is 
the  state  of  men  engaged  in  offering  and  repelling  injuries,  or 
endeavouring  forcibly  to  recover  wliat  is  their  due.*  Peace  is  the 
normal  state  of  mankind  ;  the  law  of  nature  waa  given  to  men 
principally  to  establi&h  and  preeerve  peace.  Only  by  an  extra- 
ordinary indulgence  does  it  permit  them  to  make  war,  i.e.  when 
natural  law  itself  is  wilfully  violated,  as  by  imjust  aggression 
(defensive  war)  or  refusal  to  reetore  what  is  naturally  due  to 
them  (offensive  war).^  In  any  case  peace  is  necessarily  the  price 
and  reward  of  war.*  But  such  alleged  causes  of  war  must  be 
manifest,  and  free  from  doubt  and  uncertainty.  Pacific  settle- 
ment must  be  tried  first  by  negotiation,  or  arbitration,  or  by  lot.* 
Following  Grotius,  he  mentions  certain  unjust  causes  of  war,  of 
which  some  arc  obviously  tmlawful  {e.g.  avarice,  ambition,  desire 
to  extend  dominion),  and  others  have  a  mere  coluur  of  la^vfulness 
{e.g.  fear  due  to  the  increasing  might  of  a  neighbouring  State). 
Mere  suspicion  is  not  enough  ;  there  must  be  certainty  that 
designs  are  formed  against  us.  To  consider  utility  a  ground  for 
war  is  "impudens."  The  inhuman  practices  of  barbarians 
{e.g,  cannibalism,  immolation)  are  not  sufficient  cause,  unless 
directed  against  our  subject«  who  had  done  them  no  injury.** 

'  L  1.  8  :  *'  Pax  .  .  .  ost  siatOB  iUe,  qao  bominea  inter  so  quiet«,  et  oitn 
imams  violontas  agunt.  et  quae  invioem  debont,  volut  gx  obligation«  ot  nitro 
praeetant^** 

'  Ibid, :  "  Belhun  ...  est  status  iniurios  violentoa  mutuo  inferoDtium  ot 
propulBantium,  aut  quAo  aibi  dobontur  vi  oxtorqooro  nitontium." 
» vni.  6.  3. 

*  VUI.  0.  2:  '^Ita  iatnon  natura  porroittit  hHllum,  at  id  gcrens  prr>  fine 
OüiiKtitutTO  imcem  dobeat." 
VIIL  6.  4.  "  VIIL  0.  5. 
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It  is  legitimate  to  use  stratagem  and  fraud  against  the  enemy, 
provided  there  be  no  treachery,  or  violation  of  a  compact  or  good 
faitli  thereby.^  But  it  is  difficult  to  settle  the  limits  of  hostile 
c<»nduct ;  for  every  war  appears  to  involve  an  imderstaiiding  of 
this  kind  :  "Try  your  strength  and  we  will  try  ours."'  Retribu- 
tion cannot  (as  in  civil  tribunals)  always  be  measured  by  the 
olTonce.  But  the  law  of  humanity  not  only  prohibits  the  infliction 
of  unneceesary  excessive  injury  on  the  enemy,  but  demands 
generosity  on  the  part  of  the  victor  ;^  hence  natural  law  requires 
the  observance  of  moderation,  "  temperamenta  "  (as  Grotius  had 
insisted). 

In  a  state  of  nature  all  men  have  the  right  to  conduct  hostiliticß, 
but  when  States  are  constitiitcKl  the  right  is  transferred  to  the 
sovereign  authority.**  War  may  be  divided  into  solemn  (or 
formal)  and  less  solemn.^  Tlio  first  is  formally  proclaimed, 
comnienced,  and  directed  by  the  supreme  autliority  on  both  sidce  ; 
in  which  case  the  belligerents  are  considered  "iusti  hostcs." 
The  second  is  not  publicly  declared,  or  is  conduct^'d  by  or  againet 
private  subjects  ;  in  the  former  case  it  might  be  such  an  irregular 
proceeding  as  a  depredatory  incursion,  in  the  latter  intestine 
warfare.®  No  community,  civil  or  other,  is  responsible  for  acts 
of  particular  menibers,  unless  there  be  some  culpable  act  or  omis- 
sion of  it«  own,  e.g.  connivance  at  or  acquiescence  in  crimes  com- 
mitted by  its  subjects,  or  refusal  to  surrender  fugitive  offendereJ 
A  foreign  State  refusing  "  to  administer  justice  '*  is  liable  to 
reprisals  at  the  liands  of  the  injured  party,  who  may  seize  the 
persons  and  property  of  the  former's  subjects.®  War  may  be 
justly  made  on  behalf  of  other  peoples,  if  the  auxihary  State  is 
under  some  tie  or  obligation  to  them  (e.g.  as  allies,  or  confederates), 
and  the  assisted  State  itself  has  just  reasons  for  war.  Otherwise, 
it  iR  imlawful  to  aid  one  belligerent  against  another,  as  all  men 
equalJy  deserve  favour  ;  and  it  is  contrary  to  the  natural  equality 
of  mankind  to  force  oneself  upon  the  world  as  a  judge  and  decider 
of  controversies.  To  take  up  arms  in  defence  of  subjects  of  a 
foreign   State  against   their  sovereign's  oppressions  is  lawful, 

>  vni.  6.  6. 

'  VII 1.  G.  7  :  '*  Tenta  quid  ipso  vaJcaa,  ogo  itidom  omnia  oxperiar.*' 

^  VIIL  6.  7  :  "  Asl  vcro  lox  hiimanitatie  non  id  Bolum  considorari  vult, 
quidhostificilruiniuriiiin  jM>s»it  [lati.sedot  quid  immumnn.  fiddi'ct  gonerosum 
victort'iii  faoorv  d«wftt."  *  Vlll.  0.  8. 

»  Cf.  Grotius,  I.  3.  4.  1.  «  Vin.  6.  9.  »  VIIL  ft.  1'2. 

^  VIIL  6.  13:  '*  ViolentAo  execntiones  in  ci>'es  aut  bona  civium  altflrius 
roip..  quae  iustitiam  adminlstrarc  detrootat.** 
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provided  they  themselves  may  rightfully  oppose  the  tyranny  and 
cruelty  of  their  governors.^  As  to  declaration  of  war,  Pufendorf 
accepts  without  qualification  the  doctrines  laid  down  by  Grotius.^ 
With  regard  to  the  treatment  of  the  enemy  and  his  property 
in  general,  Pufendorf  says  it  is  not  possible  to  lay  down  rules  to 
modif}'  the  law  of  nature  and  impose  clearly  definetl  limits  to 
cruelty  and  outrage  ;  it  is  safer  to  leave  these  mattery  to  the 
conscience  of  the  combatants.  Besides,  it  is  understood  between 
them,  ''  tacito  quodam  pacto,"  that  they  are  at  liberty  to  increase 
or  abate  the  heat  of  the  war  *  But  tlicre  are  various  mitigations, 
as  Grotius  insisted.^  May  assassins  be  employed  against  the 
enemy  ?  Yv»,  in  the  case  of  rel>els,  pirate's,  highwaymen. 
Good  faith  is  to  be  maintained  between  tlie  belligerents  ;  but  it 
does  not  of  necessity  follow  that  the  adversary's  subjects  may 
not  be  induced  to  desert-**  In  a  legitimate  solemn  war  natural 
law  confers  on  a  belligerent  the  right  tu  take  pobSCiisi(»n  of  such 
property  of  the  enemy  as  will  amount  to  the  original  claim, 
togetluT  with  an  indeiimity  to  cover  damages  and  expenditure, 
and  to  exact  other  securities  from  the  enemy.  Moreover,  accord- 
ing to  universal  practice  a  combatant  becomes  the  absolute 
proprietor  of  everytiiing  taken  from  the  enemy,  even  though 
it  exceeds  the  original  claim.  But  to  give  the  victor  a  right  of 
property,  there  must  be  a  pacification  and  agreement ;  otherwise 
the  rigiit  is  deenietl  to  continue  in  the  old  owner,  who  may  justly 
regain  it  when  he  is  strong  enough  to  do  so.°  The  lx)oty  goes  to 
the  sovereign,  who  may  sliare  it  amongst  his  soldiers,  after 
restoring  what  was  due  to  any  one  on  whose  behalf  the  war  was 
begim.  Mercenary  soldiers  have  no  right  to  anything  but  their 
pay  ;  and  private  adventurers  are  not  entitled  to  anytliing  other 
than  what  the  sovereign  decides  to  allow  them.''  Things  incor- 
poreal can  only  be  acquired  along  with  the  subjects — persons 
or  things — ^they  inhere  in.  The  capture  of  a  person  ha\'ing  rights 
over  others  does  not,  without  their  consent,  effect  a  transference 
of  those  rights  to  the  captor.  Thus  if  a  king  is  taken  prisoner, 
the  captor  does  not  thereby  acquire  his  kingdom.  Similarly, 
taking  a  husband  gives  no  right  over  his  vnie.  or  cliildren.  A 
prisoner's  riglits  in  things  are  not  acquired  unless  those  tldngs  are 
taken  along  with  him  f  nor  are  his  actions  and  credits  miless  he 


1  VIII.  0. 14. 
3  VITI.  0.  16. 
0  VIU,  0.  20. 


«  Vm.  6.  15.     r/.  De  iure  hftti  ft  paria.  III.  3. 

*  Dt^  iure  hdli  €i  pacie,  III.  4.  5.  <*  VIII.  ß.  18. 

'  vin,  0, 21.  8  via.  0. 22. 
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oonsent  to  make  them  over — though  such  consent  may  be  ex- 
torted by  threats.'  Dominion  over  the  vanquished  is  obtained 
if  they  promise  expressly  or  tacitly  to  acknowledge  their  con- 
queror as  their  lord,  and  he  for  his  part  undertakes  not  to  treat 
them  any  longer  as  enemies.*  Finally,  prisoners  of  war  recover 
their  former  status  if,  not  being  under  any  obligation  of  faith  to 
the  adversary,  they  escape  and  return  to  their  comitry.  If 
during  the  war  captured  things,  whether  movables  or  immovables, 
are  retaken,  they  are  to  be  restored  to  their  former  owners.' 
And  a  whole  nation  regains  its  liberty  when  it  sliakes  off  the 
enemy's  yoke,  either  by  its  own  strength  or  by  the  aid  of  allies 
or  friends.  But  should  a  third  State  by  warlike  proceedings, 
made  in  its  own  name  and  for  itß  own  advantage  wrest  a  sub- 
jugated and  enslaved  nation  from  its  adversary,  dominion  over 
that  nation  is  transferred  to  the  new  victor."* 

The  hostilities  of  the  belligerents  may  be  *' confined,"  or  sxis- 
pcndcd,  or  entirely  terminated  by  means  of  oompacts  and 
conventions.^  But  it  is  doubtful  whether  validity  can  be  claimed 
for  truccH  and  armistices,  or  their  violation  regarded  as  an  infringe- 
ment of  natural  law.  For  the  proper  use  of  good  faith  is  to 
advance  peace  ;  and  such  engagements  may  tend,  on  the  contrary, 
to  protract  the  war.  Though  active  hostile  proceedings  are  in 
abeyance  the  state  of  hostility  coiitiruies,  and  in  itself  gives  a, 
combatant  unlimited  liberty  to  take  all  the  advantages  he  can 
against  his  oppinent."  It  seems  absurd  to  employ  faith  without 
thoughts  of  restoring  or  preserving  peace  thereby  ;  it  is  contra- 
dictory to  a  helligererit's  actions  to  make  a  protestation  not  to 
use  the  liberty  of  an  enemy  whilst  a  state  of  \vat  subsists.  Thus, 
these  comjmcts  are  to  be  measured  simply  by  the  use  and  ad- 
vantage derived  from  them,  "eadem  utilitatc  acstimari."  A 
belligerent  is  not  bound  to  make  use  of  the  utmost  rigours  per- 
mitted by  the  law  of  war  ;  it  is  generous  and  noble  to  spare  an 
enemy  when  he  may  be  quite  legitimately  dispatched.  But  if  we 
do  not  obtain  our  rights  by  pacific  measures,  and  war  beoomes 
necessary,  then  the  shortest  way  to  attain  that  end  is  the  one  most 
conformable  to  nature.  Hence  such  conventions  as  tend  only  to 
moderate  and  qualify  hostilities  and  prolong  warlike  reJationships 

»  VUI.  6. 23.  *  Vrn.  6. 24.     Cy.  Qrotiua,  IIL  8. 

3  VIII.  6. 25.  *  Vni.  0.  20.  ß  VIII.  7.  K 

*  Vni.  7.  2 :   "  Nam  hoatilis  status  utiquo  in  so  dat  lioentiam  nocondi 
alten  in  infinitam/* 
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are  repugnant  to  nature.*  In  the  more  civilized  parts  of  the  world, 
however,  custom  lias  established  the  use  of  tmcea  and  armistices 
for  various  purposes.  A  truce  being  temporary  in  effect  leaves 
undecided  the  dispute  which  causeti  the  war.^  Therefore  when 
the  engagement  expires,  there  Ik  no  need  to  make  a  new  proclama- 
tion of  war  ;  nevertheless,  if  not  obligatory,  it  is  at  least  honour- 
able to  do  BO  when  the  truce  was  of  long  date  and  has  entirely 
put  a  stop  to  the  progress,  and  transformed  the  complexion  of 
war,  or  when  there  is  an  express  stipulation  that  conferences  be 
held  to  determine  the  difference  in  question.^  Of  course,  if  one 
side  commit  a  breach,  it  is  by  no  means  incumbent  on  the  other 
to  make  any  declaration  before  taking  tip  arms  again. '^  Truces 
may  be  establLsliod  either  by  explicit  agreement,  or  impliedly  by 
conduct — though  merely  to  forbear  from  hostilities  for  a  short 
time  is  not  necessarily  giving  a  truce.^  What  liberties  does  a 
truce  allow  ?  Acts  purely  of  a  defensive  character  are  lawful, 
even  though  the  truce  was  obtained  for  another  purpose.  For 
example,  if  a  cessation  of  war  be  agreed  upon  in  order  to  bury 
the  slain,  it  is  not  on  that  account  unlawful  to  retreat  to  a  more 
secure  position,  or  to  repair  or  raise  a  fortification  ;  and  so  also 
if  a  besieged  towTi  request  a  truce  for  the  purpose  of  deferring  the 
assault^  it  may  also  receive  fresh  supplies  of  men  and  provisions.* 
On  the  expiration  of  a  truce  subjects  of  a  belligerent  found  on 
enemy  territory  may  be  made  prisoners.^ 

In  this  part  of  the  subject  Pufendorf  follows  Grotius  to  a  very 
large  extent ;  indeed,  he  very  frequently  mentions  a  lieading  and 
merely  refers  to  his  predecessor  for  argument  and  solution .  When 
he  differs,  however,  liis  opinions  are  generally  less  progressive 
than  those  of  the  great  Dutch  jurist,  on  account  of  his  too  stringent 
adiiesidn  to  a  f/riori  assumptions  attributed  to  the  exigence  of 
natural  law,  and  owing  to  hia  scanty  consideration  of  the  actual 
development  of  international  relation sliips.  In  his  advocacy  of 
the  lawful  severities  of  war,  as  against  the  niimeroiis  relaxations 
proposed  by  Grotius  and  others,  he  supports  his  views — apart 
from  insistent  appeals  to  elementary  principles  which  he  considers 
incontrovertible,  but  which  he  sometimes  applies  too  mechanically 
— almost  entirely  by  the  citation  of  ancient  principles. 

^  Vlll.  7.  2 :  '*  Adeoqae  ubi  per  pacta  ilia,  vim  hoatilom  tomperantia  non 

nisi  bellum  aJalur,  naturae  cadcm  n^pugnare  manift«tum  eat.'* 

2  vm.  7. 5.  5  vni.  7. 0.         *  viu.  7. 12.        »  viu.  7. 7. 

•  Vin.  7.  10.  '  VUL  7.  11.     Of.  Grotiua,  HL  21,  9. 
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5.  Treaties  of  Peace,  Alliances,  and  Other  Conventions. — Are 
treaties  of  peace  invaUdated  tlirough  fear  ?  Grotius  replies  in 
the  negative,!  on  the  ground  that  according  to  the  common 
practices  of  nations  such  compacts  are  not  held  to  be  vitiated  ; 
if  they  were,  it  would  be  impossible  to  put  an  end  to  wars,  or  even 
to  moderate  their  severity.  Pufendorf,  }iowever,  contentls  tliat 
M^bat  is  got  tluough  extortion  and  the  ravages  of  an  unjust  war 
cannot  conscientiously  be  retained;  hence  it  is  allowable  **to 
plead  an  exception  of  fear  "  against  an  luijust  conqueror,  who 
forced  fiis  adverwvrj'  to  consent  to  rigorous  demands  and  accept 
a  hard  peace.  But  it  is  otherwise  if  the  combatants  agreed  to 
hit  the  sword  alone  settle  their  diilerence.^  Is  a  treaty  of  p(»a<^€? 
made  by  a  sovereign  with  his  rebel  subjects  binding  ?*  Pufondorf 
niainiains  that  to  enter  into  a  compact  with  them  impUes  ipso 
facto  tliat  their  offence  is  pardoned  ;  and  that  they  may  well 
claim  that  their  promised  obedience  is  conditional  on  the  sove- 
reign's observance  of  the  engagement.*  Such  a  treaty  may  be  of 
the  nature  of  a  charter  or  a  fundamental  law  of  the  constitution. 
Further,  private  property  may  be  ceded  on  pacification,  in  virtue 
of  the  prince's  right  of  "  dominium  eminens,"  which  may  be 
exercised  under  stress  of  necessity  and  for  the  public  interest. 
But  the  State  is  l>oimd  to  make  good  as  soon  as  it  can  such  losses 
of  its  citizens.  As  to  hostages  given  for  insuring  the  ratification 
of  peace,  Pufendorf  accepts  wliat  Grotius  says  *  and  emphasizes 
tliat  if  the  hostage  is  the  prince's  heir  and  successor  another  is  to 
be  substituted  for  him  on  tliat  prince's  demise.® 

With  regard  to  treaties  and  conventions  (*'foedera  ")  entered 
into  apart  from  war,  they  may  be  divided  into  two  classes  accord- 
ing to  their  subject-matter;  firstly,  those  asserting  rights  and 
obligations  which  were  already  conferred  or  imposed  by  natural 
law ;  secondly,  those  superadding  certain  special  provisions  to 
the  general  duties  of  natural  law,  or  modifying  and  restricting 
those  general  duties  to  specifically  defined  circiunstances.  The 
.first  are  treaties  of  friendsliip,  providing  merely  for  the  exercise 
of  mutual  civility  and  humanity.  But  now  that  nations  are 
more  civilized  and  *'  polished  in  their  manners  "  than  the  ancient 
peoples  who  made  pacts  of  tliis  kind,  such  treaties  are  really 
redimdant ;  for  it  is  a  disgrace  to  hmnan  nature  tJiat  peopU 


1  Dc  iure  beUi  ei  vacis,  IL  17»  19  ;  lU,  19.  1 1. 
a  Cf.  Grotiua.  111.  19.  6, 
»  Op.  ciV..  III.  20.  52,  ot<;. 
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outside  barbarism  should  eetablish  conventionB  wixoee  purport 
does  not  go  beyond  what  is  incontestablj*^  demanded  by  natural 
law.^  The  second  class  comprises  aliianots  which  may  be,  from 
one  point  of  view,  either  equal  or  unequal,  and,  from  another, 
real  or  personal.  A  personal  alliance  is  one  made  with  a  sovereign 
in  his  personal  capacity,  and  hence  expires  with  him.  A  real 
alliance  is  one  made  irrespectively  of  tlio  life  of  the  contracting 
sovereign,  and  therefore  has  permanent  effect ;  e.g,  when  it  is 
ex])resaly  mentioned  that  it  is  to  be  peqjetual,  or  it  is  made  for 
the  prince  and  his  successors,  or  when  its  duration  is  limited  to  a 
certain  period.  In  case  of  doubt,  a  favourable  compact  {e.g,  for 
the  advancement  of  commerce)  may  be  construed  as  real,  an 
onenius  one  as  personal.  In  these  questions  Pufendorf  follows 
the  Grotian  doctrines,  but  he  considers  them  inadequate,  as  it 
remains  to  be  deternüne<i  when  a  prince's  successors  are  hoxmd 
by  the  treaties  entered  into  in  the  preceding  reign.  In  geneml 
then,  a  successor  is  bound  (1)  in  the  case  of  a  'peace,  made  by  his 
predecessor,  (2)  in  agreements  by  which  the  late  sovereign  trans- 
ferred any  right  to  a  tliirtl  l^arty,  (3)  when  either  contracting  party 
has  performed  his  part  and  the  other  has  failed  in  his  through 
death,  and  (4)  in  engagements  where  notliing  has  be<'n  done  on 
both  sides,  or  where  the  performances  have  been  equal.  However, 
it  has  become  a  custom  to  renew,  upon  a  new  succession,  the 
treaties  and  alliances — even  though  real — entered  into  by  the 
late  prince.  But  (as  Pufendorf  remarks  in  contradictory  terms) 
a  successor  has  the  right  to  disregard  a  previous  league  which  he 
thinks  is  now  grown  useless  and  unprofitable  to  the  State.^ 

If  a  contracting  prince  is  exiled  or  depose*!,  is  he  entitled  to 
call  on  the  other  party  for  performance  of  the  compact  ?  Grotius^ 
holds  that  he  is  entitled,  if  he  has  been  unjustly  deposed  :  for  he 
has  still  a  right  to  his  kingdom  though  he  has  lost  possession 
of  it.  But  Pufendorf  decides  that  if  the  treaty  expressly  pro- 
vides for  the  protection  of  the  prince's  person  and  dynasty,  he 
lias  a  right  to  be  aided  to  recover  his  position.  On  the  other 
hand,  if  the  object  of  the  treaty  is  simply  the  advantage  of  the 
State,  the  case  is  doubtful ;  for  aid  that  had  been  promised  is 
presumed  to  have  been  promised  against  foreign  enemies.  Of 
course,  a  lawful  sovereign  may,  in  virtue  of  such  a  league,  be 

1  VTILÖ.  1-2.  »  Vm.  9.  6-8. 

'  De  iure  beUi  ei  pads,  U.  10.  17 :  "Sane  cum  rogo  iiiilum  foedos  manot, 
otiainni  rcx  idem  aut  suooesaor  regno  a  subditts  sit  pulsiis.  lus  onim  regni 
ponoft  ij)Bum  manot,  utcunque  possessionem  amisorit." 
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OBsistcd  against  a  usurper.^  Further,  the  author  holds  that  the 
term  "  allies  "  includes  not  only  those  who  were  confederates  at 
the  lime  the  league  was  made  l>ut  also  those  subsequently  taken 
int/)  alliance  ;*  that  when  compacts  of  limited  duration  expire,  a 
tacit  renewal  is  not  ncceesarily  to  be  supposed  ;^  and  then 
examines  the  nature  of  "sponsioncs,"  and  the  results  of  their 
non-ratification  by  the  sovereign  authority."* 

Next,  the  private  engagements  of  princes  are  considered.  A 
sovereign  may  reptidiate  a  disadvantageous  contract  made  with 
an  alien  f  but  one  made  with  his  subjects  he  is  Ixjund  in  honour, 
though  not  in  law,  to  observe.  If  he  gives  the  latter  liberty  to 
bring  an  rietion  againnt  liini  in  liis  own  Courts  tlie  Huit  proceeds 
ral  luT  on  natural  equity  than  on  the  civil  law  of  the  State.®  Can 
he  transmit  a  contractual  obligation  to  his  successors  ?  If  the 
kingdom  is  fiis  "  patrimony,"  his  successor  inherits  his  goods  and 
jKissessions  togetlu^r  with  his  liabilities  ;  but  if  it  is  held  merely 
as  a  usufructuary  right,  the  successor  is  not  so  bound,'  inasmuch 
as  he  derives  his  right  to  the  throne  not  from  the  preceding 
sovereign,  but  from  the  people.  In  general,  however,  contracts 
of  the  prince  arc  binding  on  the  State,  imlcss  they  are  obvioualy 
absurd  or  unjust  ;^  in  a  doubtful  case  the  presumption  is  in  favour 
of  thi*  prince.  The  grants  and  donations  of  a  nzler  cannot  be 
revokcfl  by  his  successor,  provided  they  were  made  on  good  and 
fairgi'dirnds  ® 

Finally,  Pufendorf  discusses  in  what  circumstances  civil  sub- 
jection ceases,  and  what  the  effects  are  of  a  eliange  of  sovereignty 
and  of  a  dipsolution  of  the  commonwealth.  If  a  prince  dice 
without  a  successor,  the  citizens  of  tlie  country  cease  to  be 
pubjrHjIs  m*  such,  but  remain  luiited  to  one  another  by  the  original 
bond  ancl  compact  of  society.^*'  Subjection  also  terminates  in 
case  of  permanent  settlement  in  foreign  territory."  Grotius 
thinks  that  such  removal,  if  in  large  companies,  is  imlawful,  in 
that  it  is  inconsistent  with  the  nature  of  civil  society,  but  Pufen- 
dorf st»e8  no  reason  for  this  contention,  as  civil  society  among  men 
in  general  is  not  destroyed,  tbough  this  or  that  State  may  thereby 

«  vm.  9. 0. 

*  V111.  9.  10  ;  following  mainly  the  oonclusions  of  Grotius.  11.  16.  13  ;  but 
the  lutltT  holds  that  futuro  allies  aro  not  nooessarily  included, 

>  viii.  ».  II.        *  VIII.  9. 12.         »  vni.  10.  2.        «  vin.  lo.  e, 

*  Acrorcling  to  tlw»  viow  of  On>tius.  IT.  14.  10-11. 

*  VIII.  10.  8  :  "  (^ontmctus  rc^gum  obligabiuit  civitAtcm.  qui  non  manifeste 
Absunli  liut  inquiBiuU."  *  Cf.  Grotius,  II.  14.  13. 

»»  VIII.  11.  I.  "  Vlll.  11.  2.     Cf.  Grotius.  IL  5.  24. 
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be  dissolved.  The  decline  of  one  State  means  the  generation  of 
another  ;  what  is  lout  in  the  one  is  gained  in  the  other.i  When 
men  began  to  multiply,  natin-e  caused  them  to  be  divided  into 
civil  oonmnmities,  but  never  ordained  that  this  or  that  particular 
commonwealth  should  flourish  and  prosper  for  ever.^  After 
examining  the  causes  of  loss  uf  citizenship  (e.g.  banishment, 
surrender  of  subjects  to  an  enemy),^  Pufendorf  points  out  that 
obangee  of-  government  (monarchy,  oligarchy,  republic)  do  nut 
necessarily  aifect  tlie  status  of  the  people,  nor  are  debts  of  the 
State  thereby  extinguished.'*  The  acts  of  a  usurper  may  be 
considered  vahd.  so  far  as  foreign  relationships  are  concerned, 
for  a  foreign  power  need  not  question  his  title  if  the  transactions 
are  otherwise  regular ;  but  his  unjust  acts  limited  to  the  State 
may,  on  the  expu-ation  of  his  reign,  be  abrogated  by  a  lawiul 
authority.*  A  sovereign  reigns  and  passes  away,  but  the  com- 
monwealth subsistfl.  It  is  dissolved  only  when  the  people  are 
destroyed,  or  when  the  moral  tie  which  unites  them  is  entirely 
broken.  Grotius  holds  that  if  through  some  desolation  only  a 
few  inhabitants  are  left,  they  are  not  entitled  to  assume  sovereign 
power  or  any  of  the  rights  consequent  thereoi»  ;"  but  Pufendorf 
contends  that  if  those  few  can  effeotiveJy  defend  themselves 
against  foreign  invasion  and  possess  sufficient  resouroeK  for 
"growing  up  again"  and  remaining  an  independent  nation, 
then  they  may  legitimately  claim  and  exercise  the  rights  of  the 
former  people.^ 

Conoluslon. — Pufendorf  s  juristic  writings  enjoyed  immense 
success.  They  were  frequently  reprinted,  and  translated  in 
several  languages ;  extracts,  commentaries,  and  abridgements 
fwere  issued  in  large  numbers.  For  nearly  a  century  the  majority 
of  continenlal  writers  on  the  law  of  nature  and  of  nations,  especi- 
ally in  Germany,  acknowledg(*d  the  leadersliip  of  Pufendorf, 
and  adopted  the  lines  marked  out  by  him.  Among  the  numerous 
adherents  may  be  mentioned  :  in  Genuany,  Christian  Thomasius, 
Cocceji,  Wemher,  Wagner,  Griebner,  Koehler,  Heineccius ;  in 
France,  Barbeyrac,  Richer  d'Aubo ;  in  Deimiark,  Holberg ;  in 
Switzerland,  Vicat,  Burmalaqui,  De  Felice  (the  latter  two  being 

'  VIU.  11.  4  :  "  Sod  unioa  comiptio  altorius  est  generatio  ;  unius  decro- 
mcnta  alteri  inoretnenlo  oodunt.'* 

'  Ibid.  :  "  Nniura  quippo  oiviks  ease  societates  in  genera  homano  lam 
muJtipHcAto  vuluit ;  sed  ul  liaeo  Tel  ilia  civilas  perpetua,  florensquo  subsis- 
torot,  nuBuuam  iuätül." 

>  vni.  n.  ü-i».  *  VIU.  12. 1-2.  «  vnr.  12. 3. 

*  ÜC  iure  tteUi  ei  paci«,  U.  0.  4.  ^  VllL  12.  8. 
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of  Italian  origin).  As  for  Italy,  Pierantoni  observeB  that  the 
theory  of  Pufendorf  had  no  vogue  in  hia  ooiuitry  ;^  none  the  less, 
several  later  Italian  writers  produced  works  which  unmistakably 
showed  the  influence  partly  of  Pufendorf  and  partly  of  Wolf. 
On  the  other  hand,  there  were  not  wanting  resolute  dissentient«, 
even  in  Germany  ;  among  these  were  the  powerful  adversaries  of 
natural  law,  Samuel  Rachel  and  Wolfgang  Toxtor. 

Leibnitz's  disparagement  of  Pufendorf^s  philosophical  and 
juristic  capacity  was  entirely  unmerited,  and  sprang  rather  from 
personal  hostility  than  from  a  well  balanced  appraisement  of  his 
work.  The  opposition  between  them  first  arose  in  conneotion 
with  Pufendorf*8  well-nigh  revolutionary  pamphlet  on  the  condi- 
tion of  the  tJerman  Empire  ;  the  consf^rvatism,  the  political 
timidity  of  Leibnitz  ill  harmonized  with  the  progressive  tendency, 
the  aggressive  spirit  of  Pufendorf  ;  and  tho  breach  betwf*en  them 
was  aggravated  by  the  triumph  of  the  latter  in  the  stirring  con- 
troversy. Tho  laconic  dictum  of  Leibnitz :  **  Vir  piinim  iuris- 
consultus  et  minime  philosophus,"*  recalls  Ben  JonsonV  valua- 
tion of  Shakespeare^s  classical  scholarslxip,  and  comes  from  an 
overweening  sense  of  superiority  in  regard  to  a  particular  sphere. 
But  the  aphorism  is  characterized  more  by  concision  tJian  by 
truth.  To  Leibnitz's  harsh  and  unfair  judgment  is  largely  due 
the  under-estimation  of  Pufendorf  by  many  of  Iiis  successors. 
Locke's  high  opinion,  however,  ma  y  serve  as  a  corrective  of  tJiat 
of  Leibnitz.  Sir  James  Mackintosh,  too,  says  :  "  His  treatise  is 
a  mine  in  which  all  his  successors  must  dlg."^  And  in  recent 
times  the  eminent  economic  liiKtorian,  Professor  Roscher,  has  ex- 
pressed his  emphatic  dissent  from  the  opinion  of  Leibnitz  ;  indeed, 
he  places  Pufendorf  also  among  the  greatest  political  and  economic 
writers.* 

In  his  various  writings,  especially  in  his  legal  work,  Pufendorf 
does  not  show  the  genius,  the  penetration,  the  profound  erudition 
of  a  Grotius,  nor  the  practical  sagacity,  the  argumentative  skill, 

'  A.  Piomntoni,  Storia  degli  studi  dd  diritio  iniemazionale  in  Itaiia  (Modona, 
1800).  p.  4U  :  '*  V  intelletto  italiano  non  a^immcdceimo  in  t-alo  cpocn  con  dotta 
acuolo." 

^  Opera,  cd.  Dutons,  vol.  iv.,  pt.  3,  p.  261. 

'  Op.  CiL,  p.  25. 

*  W.  Rosclior,  0t4chichte  der  Naiiomu-Ochtnontik  in  Deut^hUind  (München, 
1874).  p.  303:  "Aber  xwtöcbon  diesen  AUcrnalivun  bleibt  noch  eine  dritto 
MögUclikeit  übriR :  Pufend<trff  war  ein.  durch  Philosophie.  Jurisprudenz  und 
Goftchictito  gmntllißhst  vorgobildutor,  Staat«golehrter  und  National- Ökonom 
von  ausaorordoDtUohor  Bedeutung." 
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the  power  to  grapple  with  actual  conditions  of  a  Geiitiliö.  Ai\d 
in  originalit}'  also  he  is  certainly  inferior  to  the  first,  and  in  eonie 
respocts  to  the  second.  But  none  the  less  his  treatises  on  Juris- 
prudence occupy  a  high  place,  as  tliey  elaborate  for  the  first  time 
a  systematic  body  of  law,  magnificent  in  its  proportions,  logically 
coherent,  congruous,  scientifically  constructed,  and  based 
throughout  on  fundamental  principles ;  although  the  adoption 
of  these  first  principles  is  to  be  largely  attributed  to  his  study 
of,  and  attempt  at  reconciling,  the  doctrines  of  Hol>1>es  and 
Grotius.  He  is  at  once  the  best  representative  and  the  head  of 
the  school  of  natural  law.  His  works  display  a  spirit  of  tolerance, 
an  impatience  with  narrow  sectarianism,  a  determination  to 
si'panit^^  Faw  from  theologj',  a  desire  to  mete  out  justice  to  all 
mankind,  whether  Christian  or  heathen,  whether  high  or  low  in 
the  scale  of  civilization. 

It  has  been  held  that  the  doctrines  of  natural  law  have  at  times 
had  a  retarding  influence  on  the  developmeJit  of  international 
law.  But  this  was  not  due  to  any  defect  inherent  in  the  former, 
but  rather  to  the  analogical  and  syllogistic  inconsequence«  of  over- 
enthusiastic  devotees  of  natural  law,  to  the  careless  vagaries  of 
special  pleaders  advocating  or  opposing  this  or  that  pftrticmlar 
•  provision  or  institution.  The  law  of  the  present  world — 
whether  mujiicipal  or  international  —  no  doubt  possesses 
above  all  a  positive  character.  The  modern  age  is  in- 
ordinately given  to  glorifying  the  visible,  the  tangible.  But 
there  are  signs  of  a  spiritual  awakening  ;  there  is  now  manifested 
in  many  quarters  a  desire  to  go  beyond  the  veil  of  phenonuma 
and  to  search  for  the  ultimate  principle«  of  life,  of  thought,  of 
humaq  relationahipa .  Science  is  no  w  becoming  st  rikingly 
transcendentalized ;  the  study  of  comparative  jurisprudence,  so 
extensively  grown  of  late,  shows  that  men  have  bf.'couie  keenly 
anxious  to  learn  not  only  how  legal  problems  have  been  or  are 
being  solved  in  different  places,  but  also  how  law  lias  originated, 
and  what  are  its  essential  fomidationa  universally  recognized  as 
such.  As  in  science  metaphysical  entities  are  being  more  and 
more  imported,  so  in  tlie  sphere  of  law  will  those  principles  of 
natural  law  come  to  be  more  and  more  emphasized,  tlm)ugh  the 
ineradicable  promptings  of  the  intuitive  consciousness  of  men 
and  of  States.  Does  not  the  recent  Hague  Convention — con- 
sidered by  many  the  very  incarnation  of  the  positive  method  in 
international  law — speak  of  conscience  and  humanity  ?    And 
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does  it  not  thereby  affirm  the  inadequacy  of  that  positive  method, 
and  make  a  covert  appeal  to  natural  law,  which  is  in  its  simplest 
form  an  expression  of  what  is  introspectively  discerned  in  hmnan 
conscience  ?  There  are  conceptions  which  retain  a  perennial 
potency  in  spite  of  their  being  openly  disavowed  at  one  time  or 
another. 
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Tue  golden  age  of  Italian  literature  may  be  said  tu  have  passed 
away  when,  by  the  treaty  of  Caetel  Carabr^is,  in  1559,  the 
hegemony  of  the  Austrian  HotiMe  of  Spain  was  established  over 
the  peninsula,  and  the  era  of  foreign  domination  had  begun. 
The  decrees  of  the  Council  of  Treat  completed  the  work  of  the 
counter-reformation,  and  before  1  /)65  the  old  toleration  of  literary 
liberty  had  given  place  to  a  general  policy  of  repression  and 
obscurantism  sufficient  to  chill  all  intellectual  activity.  Hence- 
forth the  main  currente  of  European  life  were  to  be  no  longer 
essentially  literary  or  artistic.  The  dynastic  interests  of  France 
and  Spain  hatl  become  centres  to  which  all  that  was  best  steadily 
gravitated. 

The  boundary  n^ark  between  mc^dieval  and  modern  Italy  he« 
somewhere  about  the  middle  of  the  eighteenth  century.  Metas- 
tasio  and  Goldoni,  Alfieri  and  Monti,  show  us  the  old  art  in 
process  of  transforniation  into  the  new.  But  they  are  not  repre- 
sentatively Italian.  Metastasio's  tragedy  is  inspired  by  Cor- 
neille ;  the  comedy  of  Ooldoni  by  Moliere.  Their  world  is  an 
artistic  mistake.  False  heroics  and  degenerate  pastorals,  sensual 
music  and  tinsel  ornamentation,  betray  their  unworthiness  to 
represent  their  predecessors.  In  the  domain  of  history  and  philo- 
sophy, however,  things  wore  a  new  and  fruitful  aspect.  The 
wonderful  enidition  of  Muratori  had  helped  to  throw  light  upon 
I  he  darkest  recesses  of  the  past,  and  before  the  eighteenth  century 
had  opened  Naples  produced  her  most  illustrious  citizen,  Giam- 
battista  Vioo,  whose  profound  originahty  of  mind  was  enough 
to  place  him  in  the  forefront  of  European  learning. 

Although  it  may  be  said  that  the  story  of  a  man  of  letters  is 
best  studied  in  his  works,  it  is  generally  necessary,  in  order  to 
form  some  clear  notion  of  his  relative  value  and  of  the  manner 
in  which  his  thought  was  moulded,  to  inquire  into  the  conditions 
in  which  he  lived  and  into  the  influences  which  produced  Mm. 
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Although  OiainbaitiHtA  Vioo  was  aaiontially  a  modem  in  Rpirit, 
he  was  bom  in  an  almost  medieval  atmosphere.  Naples  in  1 668, 
the  ye^r  of  Ids  birth,  was  under  the  domination  of  the  House  of 
Aragon.  The  Spanish  viceroys,  who,  sinoe  the  time  of  Ferdinand 
the  Catholic,  had  wielded  almost  supreme  pt>wer  in  the  province, 
were  careless  of  the  conduct  of  aflfairs,  and  usually  corrupt.  Far 
from  Madrid,  and  holding  in  their  own  control  the  means  of  com- 
munication with  the  central  Government,  they  hindered  com- 
mereo  by  vexatious  restrictions,  and  practised  nepotism  in  its 
most  ruinous  forms.  Provided  they  extorted  a  sufficient  tribute 
and  sent  it  n'gularly  to  Spain,  the  only  check  tliey  had  to  fear 
was  the  anger  of  the  Neapolitan  popiüace.  Brigandage  had,  in 
the  seventeenth  ctmtnry,  assumed  unprecedented  proportions  : 
the  bandits  were  protected  by  the  nobles  and,  in  time  of  sedition, 
boldly  entered  Naples  to  supjwrt  one  or  other  of  the  rival  faetions. 
Assassins  claimed  sanctuary  in  almost  every  church,  and  if  they 
were  of  sufficient  sotual  imp()rtanc4?  were  graciously  protected 
by  the  Vioeroj',  who  would  intervene  in  open  court  on  their 
l)ehalf .  False  coiners  aboxmded,  some  of  them  renegade  monks, 
who,  in  one  instance,  when  condemned  to  the  hulks,  placidly 
continued  their  trade  with  the  connivance  of  their  gaolers.  One 
of  the  Viceroys,  Benavides,  himself  emulated  the  enterprise  of 
his  subject«  in  producing  faLse  coin.  The  professional  tliievea 
in  Naples  were  reckoned  at  30,000,  or  three  among  every  sixty 
of  the  inhabitants.  Despite  the  lawlessness  that  prevailed,  the 
Church  in  Naples  had  attained  immense  power  over  the  people. 
She  was  by  far  the  greatest  landowner,  and  her  dignitaries  were 
able  to  carry  out  unfettered  their  schemes  for  their  own  aggran- 
dizement or  for  that  of  their  community.  There  were  16,000 
ecclesiastics  in  the  city  of  Naples,  and  the  religious  foundations 
were  entitled  to  a  third  of  every  intestacy  ;  the  miracle  of  the 
liquefaction  of  the  blood  of  San  Qennaro — '*nüracolo  da  fare 
ogni  Tureo  Crist  iano" — was  merely  one  of  the  host  of  similar 
prodigies  in  which  the  populace  had  an  unswerving  belief.  In 
1707,  when  the  Spaniards  had  fle<l  before  the  arrival  of  the 
victorious  Austrians  in  Naples,  it  was  by  parading  the  imago  of 
San  Gennaro  that  the  more  peace-loving  citizens  succeeded  in 
averting  a  sanguinary  tumult.  The  influence  of  the  Cliurch  was 
all-pervasive,  and  it  was  often  intolerantly  exerted.  When,  in 
1 740,  the  Jews  were  allowed  to  enter  Naples,  the  monks  predicted 
innumerable  evils  to  the  king  and  his  advisers.     Astorino,  a  man 
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remarkable  for  his  intelleotual  capacity,  was  accu^d  of  having 
acquired  his  knowledge  by  witchcraft.  Majello,  who  first  intro- 
duced the  Cartesian  philosophy,  was  long  the  object  of  clerical 
piTHtteution,  and  Giaimone,  the  author  of  the  Sloria  Civile, 
although  a  friend  of  the  Church,  was,  after  the  publication  of 
hJH  hook,  disowned  by  his  countrymen. 

In  such  surroundings  only  thiee  careers  were  open  to  the  in- 
telligent or  enterprising  citiaen.  Tlie  armies  of  the  Emperor  and 
of  the  King  of  Spain  were  largely  recruited  from  the  NcapoHtan 
nobility ;  the  cloister  afforded  a  safe  and  often  pleasant  retreat 
for  the  meaner  classes  who  were  content  to  seek  bodily  and 
mental  peace  within  its  walls  and  in  the  pages  of  Suarez  and 
Bellarmine.  The  law  wae  the  last  profession  wherein  the  un- 
warlike  but  more  worJdly-minded  Neapoütan  might  find  a  liveli- 
hood. 

Although  the  eleven  systems  of  legislation  which  were  simul- 
taneously in  vigour  in  the  province  of  Naples  must  have  afforded 
a  rich  pasture  for  its  lawyers,  it  may  be  doubted  if  many  of  the 
four  thousand  awoctUi  who  thronged  the  Ckjurts  can  have  had  a 
substantial  practice  in  a  country  where  commerce  waa  sf^agnant 
and  political  unrest  had  become  endemic.  The  advocate  was, 
however,  often  a  person  of  influence  and  weight.  He  defended 
the  noble  whose  privileges  were  infringed,  and  was  often  liberally 
rewarded  by  his  distinguished  patrons.  The  legal  profession  was, 
moreover,  a  means  of  attaining  to  liigh  office  and  to  literary 
distinction ;  manj'  of  the  lawyers  of  the  time  have  won  a  place 
on  the  roll  of  Italian  literary  celebrities.  Naples  had,  however, 
little  part  in  the  early  development  of  Italian  literature.  The 
communal  life  of  l^iscany  which  had  produced  Petrarch  and 
Boccaccio,  was  rendered  impossible  by  the  maintenance  of  feudal 
institutions,  and  the  character  of  the  people,  blended  out  of 
Greek,  Saracen  and  Normsm  blooil,  was,  perhaps,  unfavourable 
to  the  formation  of  those  currents  of  thought  which,  in  other 
places,  have  found  expression  in  distinctive  schools  of  art  and 
science. 

Vico's  Life. — An  autobiography  is,  in  many  respect«,  an 
unsatisfactory  source  of  information,  but  it  is  from  the  Vita  di 
Ö.  B.  Vico,  scritta  da  si  medesimo,  that  w^e  are  obliged  to  take 
nearly  all  that  is  known  of  it«  author^s  personality.  This  auto- 
biography was  written,  at  the  request  of  the  Conte  di  Porcia, 
to  form  one  of  a  series  of  literary  lives,  and  selected  as  the  most 
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fitted  to  head  the  series,  although  Vico  proteeted  his  im- 
worthiiiess  of  the  honour.  In  writing  his  own  Ufe,  Vico  adopted 
a  method  which  renders  it  easy  to  trace  the  development  of  his 
mind  and  throws  light  on  some  of  the  obeourities  of  his  other 
works.  It  afiFords  a  concrete  example  of  the  historical  method 
which  was  to  so  great  an  extent  the  creation  of  Vioo.  His 
letters  furnish  further  information,  and  are  of  assistance  in  the 
attempt  to  sketeh  the  main  occurrences  of  his  lifo. 

Antonio,  the  father  of  our  philosopher,  kept  a  small  bookstall 
in  one  of  the  tortuous  narrow  streets  that  traverse  the  older  parts 
of  Naples.  Though  his  parents  were  poor,  Vico  had  a  kindly 
recollection  of  them.  "  Lasciarono,"  he  says,  *'  assai  buona  fauia 
di  se.'*  A  fall  from  a  ladder  caused  a  fracture  of  the  skull  when 
he  was  seven  years  of  age,  and  he  was  unable  to  work  for  three 
years.  When  he  returned  to  school  his  disposition  was  melan- 
cholic but  earnest,  a  fact  which  he  attributed  to  his  parentage  ; 
but  his  long  illness  and  absence  from  youthful  companions  had, 
no  doubt,  helped  to  strengthen  the  natural  bent  of  his  characTter. 
Vico  now  set  himself  the  task  of  making  up  for  the  time  lost 
during  his  illness,  and  bo  rapid  was  his  progress  that  he  waa 
soon  permitted  to  enter  the  senior  class.  His  father  sent 
him  to  the  Jesuits'  scho<jl,  where  he  competed  sucoeesfidly 
with  the  most  brilliant  of  their  pupils.  He  believed  himself 
tre-ated  unjastly  by  his  teachers,  and  left  t«  pursue  his  studies 
alone.  Becoming  absorbed  in  his  task,  he  no  longer  observed 
regular  hours,  and  his  mother,  he  tells  us,  more  than  once  found 
him,  at  daybreak,  still  poring  over  his  books.  To  assist  his 
private  studies  Vico  attended  the  lectures  of  a  Jesuit  named  Del 
Bako,  and  was  by  him  recommended  to  read  Pietro  Ispano  and 
Paolo  Veneto,  two  decadent  scholastic  writers  whose  learned 
incomprehensibilities  proved  so  unpalatable  to  his  clear-thinking 
mind  that  he  abandoned  work  for  eighteen  months.  The 
meeting  of  a  society  known  as  the  "  Accademia  degU  Infuriati  " 
recalled  him  to  himself.  As  he  quaintly  expressed  it,  he  had 
been  like  a  charger  after  training,  put  to  pasture  for  a  time,  and 
he  now  returned  to  the  strife  at  the  sound  of  the  trumpet  of 
learned  discussion.  The  teaching  of  another  Jesuit  inspired  in 
Vioo  an  admiration  for  the  greater  scholastic  writers,  and  he 
seems  to  have  sought  acquaintance  with  Greek  philosophy  in 
Scotus  and  similar  writers.  The  fame  of  the  pliilosophic  Jesuit 
Suarez  of  Granada  induced  Vico  to  make  a  special  study  of  him ; 
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but  it  is  a  remarkable  fact  that  not  alone  is  no  trace  of  the  ideas 
expounded  in  the  Tractatus  de  Legibus  to  be  found  in  Vioo,  but 
he  does  not  once  refer  to  it«  author.  The  desultory  course  which 
Vice  had  hitherto  pursued  in  the  acquisition  of  learning  miglit, 
perhaps,  have  led  him  far  from  the  fields  in  which  he  was 
destined  to  take  so  brilliant  a  place.  One  day,  visiting  the 
royal  university  he  happened  to  listen  to  a  law  lecture  at  the 
moment  when  the  professor  was  oonunending  Vulteius  to  his 
heÄTers  as  the  best  commentator  of  the  histitutes.  Vico,  seized 
with  the  desire  of  studying  this  author,  persuaded  his  father  to 
obtain  a  copy  from  a  weU-known  author.  The  latt<T  saw  the 
lad,  and  was  so  favourably  impressed  that  he  gave  him  the  book 
as  a  pretti»nt.  It  was  thus,  he  tells  us,  that  he  was  initiated  into 
the  study  of  Jurisprudence.  After  he  had  mastered  the  prin- 
ciples of  law,  Vico  at  first  thought  of  practising  at  the  bar,  and 
at  the  age  of  sixt-een  he  successfidly  pleaded  a  case  in  defence 
of  his  father.  His  health  was,  however,  precarious,  and  he  was, 
by  temperament,  disinclined  to  take  part  in  the  noisy  striving  of 
the  courts.  He  sought  distraction  in  versification,  and  made 
little  or  no  progress  in  the  profession  he  had  chosen. 

A  happy  chance  at  length  afforded  Vico  the  opportunity  of 
meeting  Rocca,  Bishop  of  Ischia.  Struck  by  the  ability  with 
which  he  demonstrated  the  true  method  of  teaclung  law,  the 
bishop  procured  him  the  post  of  preceptor  for  his  nephews,  the 
sons  of  the  Marchese  di  Vatolla.  I)uring  the  next  nine  years 
Vico  hved  in  learned  eaöe  and  retirement  among  congenial  sur- 
roundings, with  the  use  of  an  excellent  library  and  leiwure  to 
pursue  his  studies.  He  devoted  himself  equally  to  the  study  of 
law  and  of  literature.  His  interest  in  canon  law  led  him  to 
inquire  into  the  Jansenist  controversy,  and  he  systematically 
read  Dante  and  Virgil,  Petrarch  and  Honvoe,  noting  the  compara- 
tive merits  of  their  languages  and  perusing  each  three  times.  It 
was  during  this  (KTiod  that  Vico  formed  most  of  the  coneoi)tions 
of  Platonisni  and  Ai'istotelianism  which  afterwards  had  consider- 
able influence  in  moulding  his  system  of  thought.  These  con- 
ceptions reached  him  at  second  hand,  through  the  treatises  of 
scholastic  and  renaissance  writers,  and  they  were  consequently 
often  misleading,  if  not  entirely  false.  So  little  was  he  acquainted 
with  Greek  lit<^rature  that  he  confounded  Zeno  the  Eleatic  with 
Zeno  the  founder  of  Stoicism. 

When,  in  1Ö94,  Vioo  returned  to  Naples  he  found  himself  out 
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of  touch  with  the  intellectual  life  of  the  time.    The  teaching  of  tJie 
Italian  renaiesance  had  been  supplanted  by  an  influx  of  French 
philoeophy.    The  vogue  which  Cartesianism  enjoyed  had  dulled 
the  fame  of  Ficino  and  Pico  della  Mirandola.    Contempt  for 
chtöBical  learning  and  all  authority  had  become  almost  universal, 
and  the  recluse  issuing  from  the  woods  of  VatoUa  foimd  hinisdf 
a  stranger  in  his  own  country.    This  estrangement  must  have 
proved,  at  the  outset  of  hi»  more  pubhc  life,  a  serious  obataole  to 
sucoesB.    Staving  ofF  destitution  by  writing  adulatory  versee  and 
by  composing  funeral  orations,  Vico  at  one  time  contemplated 
becoming  a  theatine  monk,  but  the  desire  of  serving  his  aged 
parents  deterred  him,  and  he  set.  about  obtaining  employment. 
He  was  refused  the  post  of  secretary  to  the  city  of  Naples,  but 
ultimately,  in  1697,  he  obtained  a  professorship  of  rhetoric  in 
the  university,  with  a  salarj'  only  slightly  exceeding  100  scudi. 
He  married,  shortly  afterwards,  Tereea  Destito,  the  daughter  of 
a  scrivener,  who  was,  however,  herself  unable  to  write  even  her 
name.     His  children  did  not  reach  to  any  distinction — exoept 
perhaps.  Gennaro,  who  succeeded  his  father  in  the  chair  of  elo- 
quence, but  whose  principal  claim  to  recollection  is,  undoubtedly, 
his  parentage. 

The  lectures  delivered  by  Vico  at  the  opening  of  seven  academic 
years,  together  form  the  earhest  consecutive  embodiment  of  hia 
views  on  education,  a  topic  in  which  he  always  took  particular 
interest.  The  discourse  delivered  in  1708  was  subsequently 
published  under  the  title  De  Ralione  Stiidiofutn.  It  is  the  earliest 
i>i  Vico's  writings  in  which  clear  indications  of  the  suljsequent 
progress  of  his  mind  are  to  be  found.  His  aversion  from  the 
critical  method  of  Descartes,  his  confidence  in  the  spont-aneoufl 
workings  of  the  himian  minrl,  the  cultivation  of  the  memory  and 
of  the  imagination,  the  merits  of  the  *'  topics  "  of  the  rhetoricians, 
are  points  here  touched  upon  with  vigour,  although  not  without 
some  of  the  bias  which  always  remained  characteristic  of  him. 
Whilst  teaching  rhetoric.  Vico  still  devoted  his  attention  to  legal 
studies.  He  gave  lessons  in  jurisprudence,  and  wrote  several 
brochures  on  the  civil  law.  His  assertion  that  the  great  Roman 
lawyers  had  been  exclusively  Patrician  in  origin,  was  the  occasion 
of  a  controversy  with  the  royal  prefect  of  studies  which  ulti- 
mately resulted  in  the  production  of  Vico's  princij)al  legal  trea.tifie, 
the  De  mio  unit>ersi  iuris  principio.  When  in  the  following  year 
(1721)  the  complimentary  vohime,  De  cofistaniia  JuHJiprudeiUi$^ 
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had  been  published,  Vico  might  not  unrezisonably  have  claimed 
to  be  one  of  the  most  distinguiwhed  juriHts  in  Italy. 

For  some  time  previous  to  1 723  he  liad  contemplated  seeking  a 
professorship  of  law,  and  on  the  tleath  of  Campanile,  the  principal 
morning  reader  in  Civil  Law,  he  presented  himself  as  a  candidate 
for  the  vacant  ohair.  Besides  the  merit  of  his  works,  the  fact 
that  he  was  the  senior  member  of  the  university,  for  which  he 
had  won  considerable  renown,  led  Vico  to  hope  for  success  in  the 
competition.  Many  forces  militated,  however,  against  his  candi- 
dature. He  was  without  personal  or  family  influence,  his  iK>litical 
writings  ha<l,  probably,  created  many  enemies,  and  he  was 
prevented,  partly  by  his  earnestness,  from  making  a  favourable 
impression  on  persons  accustomed  to  cringing  adidation.  The 
competitors  were  given  a  day  to  compose  a  dissertation  on  one 
of  several  text«  from  the  Digest,  which  were  selected  by  drawing 
lots.  The  composition  of  Vico,  which  he  distributtid  after  it  had 
been  deUvered,  won  the  admiration  of  many  distinguished  men, 
but  the  professorsln'p  was  awarded  to  Domeuico  GSentile,  a  person 
of  whom  nothing  is  now  known.  Vico  henceforth  lost  all  hope 
of  recognition  by  his  oountrjTnen,  and,  although  he  lived  to  bless 
the  adversities  which  had  driven  him  back  to  his  literary  pursuits 
and  thus  enabled  hirn,  as  he  says  in  the  autobiography,  to  wreak 
a  noble  veJigeanoe  on  his  detractors,  his  failure  embittered  his 
life  and  made  his  lot  seem  harder  than  before.  But,  however 
sad  it  may  seem  that  none  of  the  joys  of  worldly  success  should 
be  his,  wo  cannot  regard  the  fact  as  unmitigated  evil  if  we  recollect 
that  to  it  is  probably  due  the  production  of  the  Scienza  iVwowi, 
Vico's  most  permanent  contribution  to  the  world's  hterature, 

"  Sempre  oatura,  sa  fortuaa  tiova 
discorda  a  so,  come  ogni  altra  aomento 
ftior  di  sua  rogioa,  (a  mala  prova.'* 

The  preoccupations  which  the  possession  of  the  chair  ho 
coveted  would  necessarily  have  entailed,  might  in  all  probability 
have  turned  him  from  the  paths  of  research,  in  which  he  found  a 
glory  denied  to  his  puny  competitors.  The  New  Scietice  appeared 
in  1725.  It  was  the  logical  development  of  his  earlier  work, 
and,  by  boldly  dedicating  it  to  the  universities  of  Europe,  Vico 
appealed  to  the  tribunal  of  all  the  learned  to  judge  his  claim  to 
intellectual  greatness.  Scarcely  any  writer  is  so  entirely  without 
precursors  :  Michelet  was  exaggerating  but  slightly  when  ho 
declared  :  "  Avant  Vico  le  premier  nom  n'etait  pas  dit ;  apres  lui, 
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la  science  6tait,  sinon  faite  au  moins  fond^."  The  historical 
method,  which,  in  most  departments  of  human  knowledge,  ia  of 
immense  importance,  and  to  which  some  owe  their  very  exiatenoe, 
was  the  discovery  of  Vico. 

In  the  light  of  this  achievement  his  minor  merits  must  of  neces- 
sity paU,  With  the  intuition  of  genius  the  author  of  the  Scietiza 
Nuova  felt  the  greatness  of  his  work  ;  he  had,  a«  he  expressed  it, 
put  on  a  new  man.  '^Mi  ha  fermato,"  he  says,  ""come  sopra 
un'  alta  adamantina  rocca,  il  guidizio  di  Dio,  il  quale  fa  giusti^ia 
alle  opere  d'  ingegno  con  la  stima  dei  saggi," 

The  remaining  3'ears  of  Vieo's  life  were  devoted  to  the  revision 
of  his  great  work  and  to  the  composition  of  some  studies  of  minor 
importance.  The  second  edition  of  the  Sciema  Nvoxn  was  dedi- 
cated to  Clement  XII.  The  Pope  ordered  his  hearty  approval 
to  be  conveyed  to  Vico,  altliough  he  might  reasonably  have 
considered  it  far  more  subversive  than  the  De  iure  brlli  ei  'jKuris^ 
by  which  Vico  had  profited  so  greatly,  but  which  had  been  pladsd 
upon  the  "  Index  expurgatorius."  A  third  edition  was  published 
in  1744,  but  Vico  was  ncaring  the  end  of  his  life,  and  the  not4<8 
and  additions  inserted  by  his  son  Gennaro  renderetl  this  edition 
obscure  and  worthless. 

In  1735.  at  the  instance  of  the  principal  chaplain  of  Charles  of 
I^vurbon,  Vico  was  appointed  royal  historiographex.  But  favour 
had  come  too  late.  There  is  a  deep  melancholy  in  the  closing 
scenes,  which  have  been  described  for  n.s  by  a  devoted  pupil 
named  SoUa.  Although  tortured  by  dise^ase  and  far  advanced 
in  years,  Vico  continued  to  lecture  on  rhetoric  and  to  give  private 
instruction.  '*The  throng  of  yoimg  men  at  his  lectures  wae 
innumerable.  He  did  not  confine  his  teaching  to  mere  preoepte 
of  rhetoric,  but  sought  to  broaden  the  minds  of  his  hearers  by 
apt  illustration  and  instruction  in  general  knowledge."  "He 
taught,"  says  his  pupil,  "  tutto  lo  scibile.'*  In  his  very  dejection 
Vi«)  preserved  his  greatneas  of  character.  His  devotion  to  duty 
was  complett\  and  the  pupils  whom  he  instructed  at  his  house 
benefited  by  his  great  erudition  and  were  carefidly  trained  to 
think  and  to  act  worthily.  On  January  20,  1744,  he  passed  away 
whilst  attempting  to  repeat  one  of  llie  psalms.  His  friends  and 
all  the  learned,  says  SoUa,  deeply  regretted  him,  enmity  was  put 
aside,  and  envy  hushe<l  in  the  recollection  that  Italy  had  lost  a 
great  citizen. 

Vioo  was  of  medium  height,  his  features  clear  cut  and  some* 
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what  aquiliue.  To  his  hasty  tamper  was  due  much  of  the  oni- 
niogity  he  excited,  but  the  latent  lire  of  his  nature  was  also  a 
force  which  urged  his  genius  forward,  with  splendid  perseverance^ 
towards  the  accomplishment  of  his  task.  If,  in  his  weaker 
momenta,  quick  autburstü  of  indignation  afforded  his  adversaries 
a  pretext  for  vilification,  they  were  but  indications  of  a  strength 
of  will  which  made  it  possible  for  him  to  boar  up  against  "  out- 
rageous fortime." 

Like  Buckle,  like  Rousseau  and  many  distinguishpd  men, 
Vico  had  not  enjoyed  tho  advantages  to  bo  derived  from 
following  a  regular  courfie  of  studies,  Tho  fact  is  apparent  upon 
the  face  of  his  writings.  Their  profundity  and  originality  are, 
no  doubt,  greater  than  tliey  might  liave  been,  had  his  mind  been 
trained  to  conform  to  recognized  literary  precepts  ;  but  much  of 
the  obscurity  of  hie  thought  must  be  attributed  to  his  not  having 
passed  thn.»ugh  any  organized  curriculum,  and  it  can  hardly  be 
doubted  that  the  involved  style  which  rendered  many  of  hia 
writing  impleasant  to  read,  and  hindered  his  being  duly  appre- 
ciated by  his  contemporaries,  was  largely  due  to  the  same  caiise. 
Vico  hae  been  accused  of  servility,  and  the  charge  cannot  be  said 
to  be  unfounded.  His  speeches,  letters  and  biographies  teem 
with  overdrawn  expressions  of  adulation.  *'  Tam  bonus  erat 
laudator,"  says  a  contemporary,  ''  ut  immortalitatem  donare 
posse  putaretur."  Jt  is  well,  however,  before  passing  judgment 
on  him,  to  remember  that  to  one  of  his  lowly  origin  ni>bles  and 
prelates  must  have  appeared  very  great  folk,  and  that  it  was 
only  througli  their  fav<)ur  that  he  could  hope  to  obtain  a  hearing 
at  a  time  such  as  that  in  which  he  lived.  His  praise  was  often 
merely  an  ornate  expression  of  gratitude,  and  to  his  countrymen 
cannot  have  sounded  so  excessive  as  to  a  less  imaginative  race. 
Let  it  be  added,  also,  that  no  laudation  was  directed  to  the  further- 
ance of  a  shameful  end,  nor  to  the  stifling  of  what  he  believed  to 
be  true. 

Although  a  tradition  which  is  traced  to  Genovesi,  a  oontem- 
porary  of  Vico,  ascribes  the  obscurity  of  his  style  to  desire  to 
conceal  the  heterodoxj'^  of  his  opinions,  the  suggestion  may  be 
safely  rejected  in  view  of  his  manifestly  religious  spirit,  and  of  the 
fact  that  he  enjoyed  the  friendship  of  the  ecclesiastical  authoritiee, 
including  even  the  censor  himself.  Vico's  opinions  contained 
much  which  the  Church  might  fear,  but,  whether  he  was  himself 
aware  of  their  character  or  not,  his  good  faith  is  unmi.stakable. 
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Afi  hats  beeu  said,  Vigo  was  imbued  with  a  reverent  spirit,  his 
mind  turned  around  deep  religious  convictions.  Nothing  is 
more  strange  than  the  frankness  with  which  he  accepts  the  adage 
"  Midta  siint  vera  secundum  philosophiam  sed  non  secundum 
theologtam."  Afl&rming  propositions  which  had  been  hitherto 
regarded  as  contradictory  to  Scripture,  Vico  brushes  the  difficulty 
aside  with  the  remark  that  his  opinions  relate  to  Gentile  and  not 
to  Jewish  history.  In  one  to  whom  the  hiunan  aapect  of  the  Bible 
wae  unknown,  such  language  is  not,  perhaps,  so  strange  as  it  may 
seem  to  a  modern  ear,  but  the  inoonsistency  of  this  position  is 
best  accounted  for  by  the  reflection  that  Vico  was  entirely  im- 
oonscioim  nf  the  subversive  tendency  of  his  historical  method. 

Vieo*8  Teaching. — The  teaching  of  Vico  did  not  result  in 
the  formation  of  a  distinct  school  of  philosophy,  as  did  that 
of  Descartes  and  Locke  ;  but  during  his  lifetime  and  for 
short  period  after  his  death,  his  admirers  in  Naples  and  even' 
in  the  Northern  Italian  cities  were  both  numerous  and  zealous. 
In  the  Biografia  degli  uomini  iJhistri  di  Napoli,  Martusoelli  relates 
that  Vico's  house  was  the  rendezvous  of  all  the  literary  men 
of  the  time ;  and  Romano,  a  contemporary  critic,  states  that 
he  feared  to  puMish  his  work  controverting  Vico's  historical 
opinions  because  of  the  number  of  the  latter*s  adherents  and 
of  their  strongly  partisan  feeling.  "A  great  part  of  our  city 
would,"  he  says,  ''have  supported  Vico  against  any  opponent." 
The  same  critic  tells  us  that  the  "  Vichiano,"  or  fanatical 
Vioo  scholar,  quickly  became  a  type  in  which  devotion  to  the 
master  wa^  not  always  equalled  by  general  intelligence.  Some 
there  were,  of  these  scholars,  who  would  read  nothing  which 
Vico  had  omitted  to  explain.  Such  elements  as  these,  although 
they  help  to  show  the  attraction  exercised  by  an  original  mind, 
were  hardly  calculated  to  form  the  nucleus  of  a  new  system.  A 
wider  sphere  of  development  prese-nted  itself  in  the  North,  and 
the  int<?rest  which  Vico  excited  at  Venice,  where  the  trammelä 
of  literature  were  less  tightly  dra'vvn,  made  it  seem  for  a  while 
that  his  ideas  had  fallen  on  good  ground.  But  the  times  were 
(fut  (tf  joint.  Italy  had  ceased  to  t-ake  a.  prominent  place  among 
the  thought-prüducing  nations,  and  the  hope  of  Vico  to  renovate 
her  and  win  her  a  pla«c  beside  Holland  and  Grermany  demanded 
the  accomplishment  of  a  ta^k  which  was  not  to  be  completed 
before  the  lapse  of  more  than  a  century.  The  greatness  of  Vico 
itself  cxplams  his  failure.     "  He  had,"  says  Michelet,  **  forgotten 
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the  tanguago  of  the  paBt,  and  could  spt^ak  only  that  of  the  future." 
When  his  speoulatioiis  were  at  last  made  known  to  the  nineteenth 
opntury  their  worth  was,  in  many  inntanceH,  no  longer  recogniz- 
able, because  they  had  ceased  to  rank  as  discoveries.  The  first 
movement  towards  a  better  appreciation  of  Vico  took  place  in 
Iiombardy  at  the  opening  of  the  nineteenth  century.  A  number 
of  Neapolitan  exiles  pubhshed  at  Milan  some  critical  efisaj'^s  on 
the  system  of  their  distinguished  countryman,  and  there  rapidly 
came  into  being  a  new  growth  of  Vico  literature  wliich  spread 
beyond  the  Alps  when,  in  1807,  Wolf  pubhshed  a  mongoraph  in 
reply  to  the  charge  of  having  borrowetl  his  Homeric  theory  from 
the  Sdema  Nuova.  The  publication  of  Niebuhr's  Eömische 
Geschichte,  in  1811,  brought  Vico  into  stiiJ  great<ir  promiiiene^% 
when  it  was  pointed  out  that  there  was  a  remarkable  resemblance 
between  the  view  of  early  Rf»man  history  there  propounded,  and 
the  almost  forgotten  hypotheses  of  the  Neapolitan  philosopher. 

The  final  impuLie,  tu  which  the  complete  recognition  of  Vico 
18  undoubtedly  due,  was  given  by  Älichelet,  who,  in  1827,  pub- 
lished a  translation  of  the  Sciema  Nitova  antl  of  some  of  the  minor 
works,  accompanied  by  a  very  eulogistic  introduction,  in  which 
the  great  hifltcjrian's youthful  swal  hae,  perhape,  led  him  to  display 
too  freely  the  enthusiasm  of  a  discoverer.  From  thenceforward 
the  attention  of  ominent  men  haw  in  many  oountrieH  htxm  directed 
to  the  study  and  elucidation  of  Vico.  Cousin.  Mill  and  Mancini 
were  acquainted  with  the  theories  of  the  Scienza  Nuova.  Special 
studies  on  Vico  have  at  intervals  appeared  in  French,  German, 
and  Knglish^  and  although  M.  Penjon,  writing  in  1888,^  declared 
"  comnie  la  mode  etait  venue,  eile  a  pass^,"  if  we  judge  from  the 
fact  that,  in  ahncwt  every  succeeding  year,  new  students  t»f  Viw) 
have  appeared,  we  may  reasonably  believe  that  his  fame  is  not 
dead  nor  even  diminished,  but  that  the  poor  Neapolitan  professor, 
whom  a  contemporary  satirist  pictured, 

**  Stralujiato  u  smuntv 
cülla  ferola  in  mano,*' 

has  survived  faQure  and  at  last  come  by  his  own. 

We  have  now  described  in  their  broad  outlines  the  age  in  which 
Vico  lived  and  the  vicissitudes  of  his  life  and  writings.  It  remains 
to  give  a  brief  account  of  his  opinions,  to  point  out  their  value, 
and  so  to  place  ourselves  m  a  position  from  which  we  may  judge 
of  bia  comparative  worth. 

^  HcuiLt  PhUosophiquc,  1388,  xxv. 
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The  earliest  of  Vico^s  phUoeophical  'nTitings  are,  ae  hae  been 
said,  his  Academic  speechee.  He  did  not  himself  attach  any 
permanent  value  to  them,  and  even  regretted  having  published 
the  only  one  which  was  printed  before  the  nineteenth  century. 
They  have,  however,  considerable  interest  both  as  furnishing  the 
earliest  indications  of  his  mature  opinions,  and  because  they 
show  the  methods  of  study  which  he  advocated  and,  to  a  con- 
siderable extent,  himself  followed.  The  Orations  axe  six  in 
number,  and  are  composed  in  a  clear  style.  The  first  deals  with 
the  importance  of  introspection.  The  Delphic  inscription  yvtoO 
ixeairrotv  is  represented  as  the  beginning  of  all  wisdom.  Self- 
kno\v ledge  leads  to  the  knowledge  of  Giod.  The  dignity  of  human 
nature  is  shown  by  the  fact  that  the  heathen  gods  were  personifi- 
cations of  human  attributes.  The  proper  study  of  mankind  is 
man,  and  by  developing  his  mind  he  fulfils  the  fundamental  law 
of  his  being  and  attunes  hiniBelf  to  the  Divine  purposes.  The 
struggle  between  the  dictates  of  wisdom  and  man's  perverse 
tendencies  is  dwelt  on  in  the  second  Oration.  The  Divine  reason 
generates  the  world  of  reaUties,  and  by  exercising  his  reason 
alone  can  man  have  knowledge  of  that  world.  Wisdom  and 
virtue  are  in  themselves  identical. 

In  the  third  Oration  the  functions  of  literature  are  indicated 
and  the  enormity  of  their  abuse  insisted  upon.  The  oonscious- 
ncBö  of  ignorance  is  the  mark  of  true  learning.  Vico  teaches  in 
the  fourth  and  fifth  Orations  that  an  altruistic  ideal  should 
govern  the  purauit  of  science,  that  the  seeker  after  knowledge 
should  emulate  the  Divine  goodness  in  promoting  the  common 
welfare.  He  advances  a  remarkable  argument  to  prove  that 
war  is  connected  with  literary  activity,  and  that  both  phenomena 
have,  in  fact,  usually  synchronized.  Thi«  is  the  earliest  of  Vico's 
historical  generalizations.  The  aixth  and  last  Oration,  published 
under  the  title  De  nUiotte  siudiorum,  may  be  looked  on  as  forming, 
in  certain  respects,  an  introduction  to  Vioo'a  later  works.  Aa 
appears  from  the  Autobiography,  the  attention  of  Vico  was 
directed,  on  his  return  to  Kaples,  to  the  Cartesian  philosophy 
and  to  what  he  came  to  consider  its  fundamental  error,  Vioo 
was  unable  to  appreciate  the  causes  which  had  brought  the 
Bcholastio  philosophy  into  disrepute.  His  education  had  kept 
him  apart  from  the  action  of  the  forces  that  led  the  seventeenth 
century  to  embrace  so  readily  the  universal  doubt  of  Descartes. 
To  most  of  his  contemporaries  severance  from  the  past  and  total 
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rejection  of  its  authority  spemed  the  only  rational  means  by  which 
to  emancipate  the  mind  and  initiate  an  acceptable  system  of 
thought :  to  Vico,  st^^iped  as  ho  was  in  the  wisdom  of  the  ancients, 
and  with  his  unqualified  admiration  for  Roman  Jurisprudence, 
Descartes'  pretension  seemed  a  mere  madness,  capable  of  causing, 
if  accepted,  irreparable  loss.  In  the  De  raiione  sludiomm,  there- 
fore, he  proposes  to  discuss  this  fundamental  question  of  method, 
and  to  show  cause  why  the  principles  of  the  Discmirs  sur  la 
mithode  should  he  repudiated  in  any  sotmd  system  of  etlucat  ion. 
He  was  aware  of  the  service  Descartes  had  rendered  b}^  asserting 
the  importance  of  individual  judgment  {vide  Answer  t<>  a  criti- 
cism of  his  De  antiqtiissiina  sapteniia),  but  the  assertion  that  to 
know  Latin  was  to  loiow  no  more  than  Cicero's  servant  seemed 
to  one  of  Vice's  temperament  to  betray  a  total  lack  of  the  his- 
torical sense.  The  discovery  (»f  the  application  of  algebra  to 
geometry  might  ultimately  lead  to  that  of  the  differential  cal- 
culus, but  oven  were  Descartes  able  to  construct  the  world  out  of 
motion  and  extension  he  could  not  recoastruct  its  wisdom,  the 
accumulated  product  of  ages.  The  attempt  to  confine  instruc- 
tion to  the  mathematical  and  kindred  sciences,  to  dispense  with 
the  study  of  subjects  in  which  merely  moral  certitudes  is  attain- 
able, cannot  be  justified,  for  it  fails  to  take  into  account  man's 
proper  nature.  Vico  perceived  the  truth  of  the  rule  governing 
all  modem  education,  which  was  afterwards  more  clearly  enun- 
ciated by  Pestulozzi,  that  the  method  and  order  of  instruction 
should  be  adapted  to  the  natural  course  of  intellectual  develop- 
ment. The  early  study  of  abstract  science  is  wrong  because  it 
fails  to  call  into  play  the  powers  that  are  strongest  in  childhood. 
Although  Vico  must-  have  disapproved  Bacon's  scant  respect  for 
Arist^itle  and  his  doctrines,  he  was  at  one  with  him  in  insisting 
on  the  reform  of  scientific  method,  on  the  importance  of  ol)scrva- 
tion  and  experiment  in  natural  science,  and  he  desired  this  oration 
to  be  regarded  aa  the  complement  of  the  De  aiigjneniis  sciefUiarum. 
The  analytical  method  of  study  Vico  maintains  to  be  logically 
out  of  place  when  the  mind  has  not  been  already  stored  with  an 
adequate  knowledge.  Topic  must  precede  criticism.  The  hope 
that  the  secrets  of  nature  might  be  imlocked  by  the  mathematical 
reasoning  of  the  Cartesians  hatl  led  to  the  abandonment  of  prac- 
tical research.  Ethics  and  politics  had  ceased  to  be  seriously 
taught.  These  are  merety  examples  of  the  evils  which  result 
from  the  employment  of  defective  method.    The  argument  then 
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proceeds  to  seek  confirmation  from  the  hiRtory  of  Roman  law, 
and  the  discussion  ie  ended  hy  an  apjiogy  for  the  vastness  of 
the  Hubject  undertaken.  Rhetoric,  in  the  true  sense,  is  concerned 
with  all  wisdom. 

The  point  of  view  of  the  writer  of  this  discourse  ie,  as  hae  been 
seen,  essentially  that  of  a  teacher.  The  difficuUics  Vico  had 
encountered  in  pursuhig  lus  own  studies  had,  no  doubt,  impressed 
on  his  mind  tho  practical  rather  than  the  philosophic  view  of 
the  importance  of  method.  Hjb  criticism  of  Descartes  is  neces- 
sarily crude,  because  he  was  but  ill  acquainted  witli  that  philo- 
sopher's opinions,  and  appreciation  of  the  immense  importance 
of  Descartes'  mathematics  could  hardly  be  expected  in  a  publicist 
who  declared  that  he  had  not  succeeded  in  crossing  the  pona 
asinomm.  The  De  ratione  is,  however,  notwithstanding  its 
obvious  limitations,  based  on  sound  educational  principles.  The 
broad  grounds  on  which  Cartesian  doubt  is  rejected  are  accept- 
able at  the  present  day,  and  the  necessity  of  providing  an  educa-  ■ 
tion  before  all  things  practical  is  one  that  has  gained  imiversal 
recognition.  '*  Men  must  not  be  taught/'  said  Vico,  in  one  of 
his  letters,  "  as  if  they  were  destined  to  enter  a  world  composed 
of  lines,  nimibers  and  alg€^braic  symbols  1"  Such  common-sense 
views  were  rare  in  the  eighteenth  century. 

The  prominence  given  in  the  De  ratione  to  the  study  of  jiu'is- 
prudence  is  an  indication  of  the  importance  Vico  attached  to  it. 
The  insiglit  into  the  past  which  a  knowledge  of  Roman  law  must 
bring  with  it»  was,  in  his  opinion,  sure  to  create  that  seise  of« 
human  eoUdarity  which  is  of  the  essence  of  wisdom.  Juris- 
prudence was,  therefore,  the  most  indispensable  of  studies  ;  it 
was  the  foimdation  on  which  Vico  subsequently  reared  the  struc-B 
ture  of  historic  criticism.  Before  dealing  with  Vico's  works  on 
jurisprudence  it  wiU  be  necessary  to  briefly  refer  to  a  book 
intended  to  form  part  of  a  philosophic  treatise  which  Vico  did 
not  live  to  complete.  The  De  aiUiqvissima  lUdontm  sapientia, 
more  usually  known  as  the  Liber  meiaphysictts,  led  to  a  long  con- 
troversy immediately  after  its  pubhcation,  and  it  constitutes  InM 
man5'-  resi)ect8  a  strange  anomaly  in  the  development  of  it« 
author's  mind.  The  science  of  language  may  be  said  not  to  have 
existed  before  the  foundation  of  the  Asiatic  Society  of  Calcutta. 
The  systematic  study  of  all  languages,  with  a  view  to  ascertain- 
ing the  rules  that  govern  their  formation  and  development,  has 
been  undertaken  in  times  comparatively  recent :  the  task  would 
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have  bcM?in  fruitlefls  until  a  knowledge  of  Sannkrit  made  it  possTblo 
to  see  the  underlying  unity  of  Eiu^pean  languages.  The  im- 
mense strittrs  that  the  new  branch  of  knowledge  has  matle  hiiico 
Sanskrit  l>ecame  i:)art  of  imiversity  ciuricula  render  it  difficult 
for  lis  to  ajjpreetate  the  attempt«  ma<Ie  iji  previouß  times  to  deal 
with  the  phenomena  of  language.  Vico  proposed,  in  writing  thß 
Liber  rnrfapht/sicn^,  to  discover  the  principles  of  a  primeval 
philosophy  by  stiKjjnng  the  origins  of  Latin  words.  The  belief 
in  prehistoric  wisdom  was  not  a  new  one.  From  the  Hebrew 
story  of  the  Fall  do^vn  to  the  belated  lucubrations  of  Mr.  Glad- 
stone, there  has  been  a  steady  flow  of  oont  ributions  to  this  attrac- 
tive subject.  Vico's  attention  was  first  drawn  to  it  by  the  De 
sapierUia  vetenim  of  Bacon.  But  the  end  he  had  in  view  was 
different,  as  it  was  from  that  of  the  Cratylus  of  Plato,  from  which 
he  professed  to  draw  much  of  his  inspiration.  The  importance 
of  etymological  studies  may  have  been  brought  home  to  Vico  by 
his  acquaintance  with  Rrtman  law.  The  theory  cliuig  to  for  a 
thousand  years,  that  the  letter  of  the  law  must  remain  unim- 
paired, that  the  quasi-sacred  stnicturc  of  the  Twelve  Tables 
contained  the  whole  law — finis  mq^ii  iuris — cannot  have  failed  to 
impress  on  a  mind,  already  imbued  with  veneration  for  the  past, 
a  keen  sense  of  the  wisdom  of  the  ancient  world.  Worship  of 
the  past  is  a  common  creed  among  scholars.  In  thus  founding  a 
phik)soph3^  on  the  study  of  the  past,  Vico,  no  doubt,  also  sought 
to  find  a  solid  groimd  on  which  to  make  a  stand  against  the 
inroatls  of  Cartesianism.  To  an  adversary  who  could  estAblish 
on  an  historical  basis  the  whole  of  human  knowl-^dge,  it  wero 
folly  to  oppose  the  all-sufficiency  of  individual  ex|)erience. 
Although  the  entire  fabric  of  the  De  antiquissinia  sapieiüia  had 
to  be  definitely  abandoned  when  Vico  wrote  the  New  Science,  it 
may  be  useful  to  note  a  few  of  tlie  main  positions  of  the  early 
work.  The  first  and  principal  question  which  Vico  proposed  to 
solve  was  that  of  the  origin  arui  validity  f)f  knowltulgc.  The 
Latins,  accx>rding  to  Vico,  held  that  that  which  is  made  is  alone 
true.  Complete  truth  resides  only  in  the  Divine  mind.  God 
has  made  aU  things,  and  contains  them  in  Himself ;  hence  His 
mind  ha«  entire  knf>wledge  «jf  them.  The  mind  of  men,  on  the 
other  hand,  is  outside  created  things,  and  is  therefore  unable  to 
attain  to  any  knowledge  of  them  l>eyond  what  is  purely  super- 
ficial. Divine  knowledge  may  be  c^impare«!  to  a  solid  figure, 
human   knowledge  to   a  plane.     Adopting  the  principle  that 
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nothing  is  knowable  of  which  the  cause  is  unknown,  Vioo  denies 
reality  to  human  knowledge  which  ia  not  confined  to  the  products 
of  tlu'  niiiuL  1  he  verntn  muKt  always  hi'  ihvtfddiim,  and  nothing 
mure.  Realil}-  is  for  us  confined  to  abstract  truth,  the  genera- 
tion of  our  own  mind.  The  logical  outcome  of  this  position  is 
complete  surrender  to  the  Cartesians.  Man  is  the  god  of  his 
mental  world  of  ahstractionK  ;  beyond  that  world  idl  is  darlaieKS 
and  unreality.  From  the  ""' cogito,  ergo  snm**  to  the  complete 
certitude  of  niafhematieal  truth,  a  imiverse  of  forrn  and  number. 
these  ai"e  nianV  domain,  but  with  them  it  ends.  This  test 
of  truth  was  tcK)  artificial  to  liear  examination.  The  fact  that 
an  idea  is  generated  in  the  mind  affords  guarantee  that  it  has  it« 
counterpart  in  the  outer  world.  Yet  Vico  was  led  to  use  his 
criterium  as  an  argument  against  scepticism,  and  to  urge  that 
the  mere  comprehension  of  causes  was  sufficient  to  estabhsh  the 
existence  of  Deity.  By  avsserting  the  claim  of  metaphysical  truth 
to  rank  l>efore  that  of  mathemat i(^s.  Vico  virtually  ceased  to 
maintain  the  validity  of  the  text.  Metaphysics  is  not  a  knowledge 
of  causes  as  such,  and  it  is  only  by  abandoning  the  notion  that 
nolitia  rerum  per  cavsaa  is  the  only  reliable  truth,  and  by  relying 
like  Fielit«!  and  Hegel,  on  an  instinctive  Ix^lief  in  tlie  absolute, 
that  the  sciejice  of  Being  can  be  placed  at  the  top  of  the  scale  of 
certitude. 

The  inconsequence  of  Vice's  metaphysics  was  in  great  part  due 
t^  the  desultory  character  of  his  training,  and  to  the  faet  that  he 
was  lacking  in  the  clearness  of  mental  analysis,  without  which 
metaphysics  become  a  mere  logomachy.  His  mind  had  not 
assimilated  the  store  of  notions  he  derived  from  Greek  philo- 
sophy and  from  his  immediate  pre<leee«sorB.  To  one  not  natur- 
ally moulded  for  such  studies,  confiLsion  was  the  inevitable  result. 
The  doctrine  of  n;otaphysical  points,  erroneously  attributed  by 
Vico  to  Zeno  of  Citiuni,  is  treated  in  the  De  SapieiUia  in  a  charac- 
teristically confused  and  unsatisfactr»ry  maimer.  Against  the 
Pythagortan  view  (hat  everjtliing  must  be  reduced  to  a  sum 
of  points.  Z(  no  the  Eleatic  luul,  by  the  argument  from  dichotomy, 
established  the  mathematical  view  that  a  point  is  merely  position 
wi  hout  magnitude.  If  a  line  Ix^  <'ompos4'd  oi  points  we  must  be 
able  to  saj^  how  many  points  it  contains,  but  we  can  always 
divide  a  line  into  lialves  so  that  if  it  l>p  mmle  uj>  of  points  there 
wiJl  always  be  more  than  any  given  number.  The  argument  was 
one  of  many  advanced  by  Zeno  to  prove  the  unreahty  of  matter 
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and  motion  and  the  falsity  of  the  pluralist  theories  of  the  Pytha- 
goreans, and  was  intended  to  accredit  the  pure  monism  of 
Parmenides.  It  served  the  eame  end  an  the  celebrated  puzzle 
of  Achilles  and  the  tortoise.  The  metaphysical  point  was, 
therefore,  according  to  Zeno,  a  mere  figment  of  the  mind,  and 
Vico's  belief  that  he  had  propounded  the  doctrine  of  points 
betrayed  grave  ignorance  of  Greek  philoHüph3^  The  fact  that 
the  Scholastics  had  represented  Zeno  of  Citium  as  teaching  that 
matter  was  idtimately  composed  of  points  no  doubt  led  to  the 
bellet  of  Vico  that  the  Zeno  of  his  imagination  had  solved  the 
problem  of  "  the  one  and  the  many  "  by  means  of  the  doctrine 
of  points.  The  great  question  as  to  how  the  absolute  is  related 
to  the  relative,  or  in  ollu^r  words  how  God  has  produced  nature, 
had  tormented  the  Greek  mind,  and  it  was  now  to  receive  ite 
fuial  solution  by  aid  of  an  old  conct^ption  applied  in  the  light  of 
revelation.  The  points  are,  accorrling  tf>  Vico,  immaterial — they 
belong  to  the  intelligible  world,  they  are  without  material  attri- 
butes, they,  like  the  monads  of  Leibnitz,  produce  extension  with- 
out being  themselves  extended,  they  are  the  e-ssenoes  or  virlules 
from  which  all  things  proceed.  These  points  emanating  from  the 
Divinity  are  the  vmleria  prima  of  createtl  ihings,  the  "form  " 
of  which  is  impressed  on  them  by  the  Dixone  mind.  Although 
Vico  sometimes  appears  to  regard  the  points  aa^  like  the  substrance 
of  Spinosca,  eiis  per  se  exiskfis,  he  does  not  con.^^istently  do  so,  for  he 
attempts  to  ilisl-Liiguish  the  Divine  substance  from  that  of  which 
the  iM>intfl  are  composed  ;  whibt,  in  other  passages,  he  appears 
to  suggest  that  the  p*)irit«  are  in  reahty  one  and  indivisible,  and 
he  even  boldly  lays  down  in  his  Risposki  propositions  which, 
literally  rejid,  involve  complete  pantheism.  The  evident  dangers 
of  heterndox  views  led  Vico  to  make  a  declaration  of  his  adherence 
tij  the  tenets  of  the  Church,  but  the  natural  trend  of  his  meta- 
phj^ical  speculations  weis  undoubtedly  towards  pantheism,  and 
tlie  tardy  insertion  of  a  saving  clause  merely  serves  to  aecentuat<^ 
tile  difficulty.  Some  of  the  positions  taken  in  the  De  sapletitia 
are  purely  Cartesian — e.g.,  that  nature  abhors  a  vacuum  ;  whilst, 
as  we  have  seen,  his  metaphysics  are  strikingly  similar  to  those 
of  Leibnitz.  The  whole  work  teems  with  contradictions  and 
Confusions  into  which  it  is  useless  to  enter,  and  nowhere  has 
Vico  attempted  to  funiish  satisfactory*  evidence  of  his  theories. 
So  useless  is  his  theory  of  points  to  serve  as  an  explanation  of 
the  problem  which  he  set^  himself,  that  he  unconsciously  drifts 
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from  it  (as  we  have  seen)  towards  pantheism.  The  De  sapientia 
IB  undoubtedly  the  leawt  original  and  the  worst  thought  out  of 
all  the  compositions  of  Vico.  A  striking  testimony  to  this 
opinion  is  alTorded  by  the  fact  that  ManrianJ  claimed  Vico  as  a 
sensationalist,  Rosmini  held  him  to  be  an  idealist .  and  in  the 
opinion  of  Oioberti  his  dc^ctrine  tended  towards  reahsm. 

Vice  and  Jurisprudenoe. — We  have  now  given  a  sufficient 
sketch  of  the  earlier  writings  of  Vico,  and  may  proceed  to  a 
short  exposition  of  his  juristic  and  moral  philosophy.  Btsidc* 
the  fact  that  the  legal  side  of  the  philosopher  is  of  more 
direct  interest,  it  should  not  be  forgotten  that  his  fame  in 
wider  fipkls  of  apcpulntion  is  largely  due  to  a  profuund  study 
of  Roman  law,  and  to  the  broad  grasp  of  the  principleft  of 
historical  development  which  a  thorough  acquaintance  with 
both  civil  an<l  canon  law  could  alone  enable  him  to  attain 
to.  The  experience  of  Vico  as  a  teacher  and  his  ambition  to 
obtain  a  chair  of  jurisprudence  had  probably  some  influence 
in  determining  the  direction  of  his  thought.  In  what  appears 
to  have  been  a  purely  fortuitoas  way,  he  came  to  read  the  De 
ivre  belli  ei  fads  of  Hugo  Grotius.  The  book  had  been  published 
in  1025,  and  had  exercised  a  very  profound  influence  in  Eiirope. 
Gustavus  Adolphu»  carried  a  copy  with  him  in  his  campaigns, 
and  so  rapidly  did  the  science  created  by  Grotius  assimie  im- 
portance that  the  Elector  Palatine  founded  a  profet^sorship  of 
International  Law  at  Heidelberg  within  the  lifetime  of  the  Dutch 
jurist.  Although  the  De  iure  was  mainly  practical  in  its  aims, 
the  fact  that  it  presented  a  very  broad  and  entirely  novel  view 
of  a  department  of  law  unluiown  to  the  Roman  world  rendered 
it  antecedently  probable  that  the  work  would  impress  a  specu- 
lative mind  such  as  Vico's.  It  must  undoubtedly  have  led  him 
to  enlarge  his  previous  notions  of  the  domain  of  law.  and  sharp- 
ened his  perception  of  the  principles  which  originate  and  govern 
the  legislation  of  mankind.  The  conception  that  human  nature 
is  the  mother  of  rights,  naturalis  ixiris  mater  quw  noa  eiiarnsi  re 
nulla  i^tdigeremns  ad  aocietaUm  nmlimvi  appetetulam  ferret — the 
belief  in  a  common  human  nature  governetl  by  a  so<'iaI  instinct , 
the  oUeiaxTi^  of  the  Stoics — became  a  principle  on  which  Vico 
built  his  philosophy  of  law  and,  eventually,  his  philex^^ophy  of 
histor>'.  True  it  is  that,  whilst  expressing  his  indebtedness  to 
Grotius,  Vico  thought  he  saw  serious  ground  for  criticizing  him. 
As  his  own  mind  began  to  perceive  the  true  nature  of  the  his- 
torical method,  the  accumulation  of  authorities  and  the  display 
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of  erudition  in  the  De  iure  seemed  leas  and  less  philosophic.  It 
bocarae  apparent  to  Vico  that  the  natural  development  of  law 
must  be  dealt  with  in  a  fundamentally  different  manner.  It  is 
of  course  true  that  much  of  the  criticism  directed  by  Vico  agaifist 
the  great  work  of  Crrotius  is  beside  the  point.  The  supreme  iin- 
portanco  which  Vico  attjiehed  t<»  the  primary  source  of  legal 
principles  may  explain,  but  cannot  justify,  the  reproach  that 
Grotiiis,  by  severing  theology  from  law,  cut  the  latter  ach*ift 
from  its  vital  principle  and  deprived  it  of  the  power  of  fructifica- 
tion. In  the  eyes  of  modem  science,  and  even  in  those  of  later 
eighteenth-century  writers,  the  treatment  of  law  as  a  self-con- 
tained subject  marked  a  distinct  advance  in  that  department, 
and  might  be  regarded  as  a  manifestation  and  necessary  con- 
sequence of  the  new  spirit  which,  in  wider  fields  of  knowledge, 
had.  since  the  seventeenth  century,  been  substituting  the  idea 
of  a  natural  order  of  things  for  the  medieval  conception  of  Divine 
intervention.  It  seems  equally  futile  to  detract  from  the  merit« 
of  Grotius  on  the  ground  that  he  was  insufficiently  acquainted 
with  municipal  law  and  its  historical  basis.  The  statement,  were 
it  true,  wcnild  not  seriously  compromise  the  theses  which  Grotius 
intended  tf>  establish.  The  work  of  Grotius  is  imdoubtedly  open 
to  censure,  both  in  point  of  style  and  of  the  absolutist  character 
of  polity  which  he  approved.  The  strangle  view  of  natural  law 
which,  distinguishing  tus  naturale  simplicüer  from  that  jm)  certo 
remvistcUUy  led  to  the  admission  of  slavery  and  the  savage  usages 
of  warfare  such  as  that  of  poisoned  weapons,  as  sanctioned  by 
natural  law,  may  well  be  considered  a  more  sohd  ground  for  un- 
favourable comment.  The  confusion  into  which  Grotius  seems 
to  have  fallen  in  affiliating  positive  law  to  laws  of  nature  from 
which  at  the  same  time  it  derives  its  legitimacj'  and  with  which 
it  may  nevertheless  be  in  contradiction,  leaves,  also,  ample  room 
for  objection.  The  explanation  of  the  unsatisfactory  character 
of  Vico's  criticism  of  Grotius  may,  perhaps,  be  found  in  the  faet 
that  the  aims  of  the  two  writers  had  little  in  common,  and  that 
whilst  the  jural  speculations  of  the  one  were  directed  towards 
the  elaboration  of  a  philosophico-historical  theory,  those  of  the 
other  tended  towards  an  end  primarily  practical,  and  probably 
gained  in  foroe  in  direct  proportion  to  their  severance  from 
speculative  topics. 

The  influence  of  Pufendorf  and  Gravina  on  Vico  seems  scarcely 
traceable^  although  the  former  is  frequently  cited  by  him  in  a 
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somewhat  vague  way,  as  are  also  Hobbes  and  Seiden,  But  if 
there  be  a  direct  precursor  of  Vice  in  the  department  of  law,  it 
is  clearly  to  Ortitius  tliat  the  honour  ih  due.  He  was,  for  Vico, 
iurisconmtliiis  geiieris  humani.  Professor  Flint  has  ingeniously 
attempted  to  show  that  the  historical  method  applied  by  Vico 
to  the  studj'  of  law  and,  in  the  Scienza  Nvotn.  to  that  of  the  social 
cosmos,  were  derived,  although  illogically,  yet  by  a  natural 
sequence,  from  the  arbitrary  criterion  of  certitude  laid  down  in 
the  Liber  m^taphysicus.  The  restriction  of  knowledge  to  the 
trutlia  which  the  mind  lias  itself  prrKluced,  and  the  consequent 
necessity,  if  an  ahnost  entire  sceptioiHrn  was  to  be  avoided,  of 
admitting  a  further  field  of  mental  activity,  to  which  he  gave 
the  name  of  eonsciouanese,  resulte<l  in  confusion  ;  but  it  also  led, 
in  the  view  taken  by  Professor  Flint,  to  the  great  idea  of  a 
development  i>f  liuman  lliought  and  of  the  evolution  of  the  moral 
world.  The  wide  regions  of  Wief,  in  which  the  arbitrary  rule 
of  verum a.ml  factum  had  no  application,  were,  by  a  great  rational 
process,  contemporaneous  and  conterminous  with  the  advance 
of  Hcience.  gradually  to  he  inc^rjx tratet]  in  the  dominions  of  real 
knowledge,  where  they  would  be  subject  to  no  shadow  of  doubt. 
ThiH  n4>ti(in.  pn)p*nmded  by  Vico  at  the  expense  of  strict  logic, 
may  well  have  been  the  nuclens  from  which  his  later  speculations 
derived  their  earFi«st  origin. 

Vico's  principal  work  on  law  is  entitled  De  uno  unxversi  Iuris 
prithcA'pio  et  fitie  into.  A  glance  at  its  plan  is  sufficient  to  show 
that,  in  form  at  least,  it  is  dominated  by  distinctly  theological 
notions.  Accepting  the  definition  of  the  InsiUnles,  '^ iurispnt- 
dentia  est  divittantm  alque  hiinuiiiarum  rerum  notitia"  Vico 
divides  his  subject  into  three  parts  :  i.e.,  the  study  (1)  of  the 
origin.  (2)  of  the  course,  (3)  of  the  subsistence  of  jurisprudence, 
and  undert-iikes  to  estahÜKii  tlie  three  pro]K>si1  ions  : 

Origine^  omnes  a  Deo  provenire  ; 

CircylOj  ad  Deum  reel  ire  omnes  ; 

Cotiatanlia^  in  Deo  omnes  constare. 
He  ajipears  to  have  l>elieve<l  that  tliis  distribution  of  the  sub- 
ject-matter by  reference  to  a  theological  conception  was  an 
integral  part  of  the  system  he  taught,  but  it  may  safely  be 
assmned  that  such  is  not  the  case,  and  that  the  scheme  is  but  an 
instanc<^  of  the  author's  t<'ndency  to  subdivide  in  an  arbitrary 
and  mvdless  manner.  The  clearness  of  the  work  is  also  marred 
by  the  enunciation  of  principle«  or  disjointed  lemmata,  the 
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presence  of  which  renders  the  legal  and  nioral  principles  treated 
of  unneceBsariiy  obscure.  If  thest>  poculiariticfi  be  overlooked, 
the  doctrine  of  Vico  in  the  Be  utio  may  be  more  readil}'  explained« 
The  fundamental  j)H_)Kitron  may  be  expressetl  in  the  proposition 
that  the  science  of  law  is  based  both  on  reason  and  on  authority, 
or,  in  other  w<»rdB,  on  philosophy  antl  history.  Philiwophy 
brings  to  light  the  laws  to  which  human  natiiro  is  subject,  and 
account-B  for  the  cUrUflea  of  events.  History  boars  witness  to 
events,  teaches  the  order  in  which  they  succeed,  and  the  circuni- 
stanoca  in  which  they  may  bo  expected  to  recur.  Universal 
jurisprudence  is  thus  formed  of  three  parts — "  coakscit  expariihts 
irihu^,  philo&o'phm,  hwtoria  et  qiiadavi  propna  arte  iuris  ad  facta 
accoinmodaiuli."  A  proof  of  the  proposition  is  sought  by  Vico 
in  the  history  of  law  in  Greece  and  Rome,  The  principles  of  law 
had,  among  the  Greeks,  been  of  considerable  importance  in  philo- 
sophical discussions.  The  branch  of  philosophy  which  polities 
treat  of  grew  out  of  legal  studies.  It  was  intimately  connected 
with  ethics,  and  this  again  finda  its  principles  in  metaphj'sics, 
the  fountain-head  of  pure  wisdom — hominis  conaumntatnx. 
Bi'sides  these  teachers  of  law  as  an  a])stnict  soionoo,  there  wore, 
at  Athens,  a  body  of  practitioners  (-TrpayfLaTtKoi)  who,  confhiing 
their  attention  to  pure  practice»  were  acquainted  only  with 
recorded  law  and  decided  cases.  The  whole  body  of  Attic  law 
was  familiar  to  them^  but  their  knowledge  was  unreasoned  and 
contemptible.  The  inevitable  result  of  this  separation  of  theory 
from  practice  was  that  law  as  an  art,  iuris  ars,  did  not  exist  in 
Greece.  The  rational  apphcation  of  broad  legal  principles  to  the 
facts  of  particular  cases  was  impossible  alike  both  to  the  pure 
theorist  and  to  the  pragmatist.  When  the  question  at  isauo  was 
mainly  one  of  fact,  it  was  argued  according  to  the  precepts  of 
rhetoric  ;  where  one  of  law,  the  pleader,  without  regard  to  the 
righteousness  of  the  cause,  invoked  indiscriminately  the  written 
law  or  the  precepts  of  philosophy. 

The  iiomans  show  us  an  entirely  different  state  of  things.  The 
free  spirit  of  the  people  ha<l  engendered  broad  views  and  a  love 
of  their  country  whirh  placed  the  public  welfare  (before  private 
interest.  For  the  Koman,  experience  in  a  succession  of  respon- 
sible offices  took  the  place  of  theoretical  training  ;  the  worship 
of  the  gods  that  of  metaphysic.  The  Patrician  magistrate  was, 
at  once,  legislator  and  jurisconsult.  Schooled  in  civic  wisdom, 
acquainted  with  the  underlying  reason  for  the  law  and  acciis- 
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tomed  to  determine  its  application,  the  early  citizen  of  the  metro- 
poh»  of  law  combined  in  himeelf  the  phiiosopher,  the  pragmatist 
and  the  Greek  rhetorician.  This  state  of  things  did  not  long 
endure.  Before  the  first  Piinic  war  Tiberius  Coruncanius  began 
to  give  systematic  legal  instruction  to  the  Patrician  youth.  His 
teaching  niarketl  the  inception  of  Roman  jurisprudence  doctrina 
projiria  Romanoruvi.  This  early  form  of  instniction,  intended 
as  a  preparation  for  service  in  the  magistrature,  dealt  with  law 
from  the  political  point  of  view  (ratio  civilis).  It  was  not  till  the 
Empire  had  spread  civilization  over  the  world»  that  law,  tinged 
with  humanitarianifim,  and  by  adopting  the  principles  of  equity, 
Iweamci  truly  iitsti  atque.  iniiisti  scieTitia.  A  third  source  of  law, 
iiidei>entlent  of  hißtory  and  pure  phili>Bophy,  is  to  be  found  in  the 
etymological  study  of  legal  term  inokjgy .  The  jurisconsult  was,  in 
KtJine,  the  eminently  wise  man,  familiar  with  all  things,  Divine 
aiul  human.  For  us,  however,  in  the  opinion  of  Vico,  Roman 
law  is  not  final — we  are  furnished  with  another  guide  in  Reason. 
The  idea  of  our  |K>wer,  our  knowledge  and  our  wishes  (Nosse, 
veUt,  1)0686),  guided  by  the  light  of  revelation, affords  us  the  prin- 
cipal meansofattainingtouinversal  justice.  It  is  the  human  con- 
sciencti  reflfcting  Divine  light,  that  is  represented  in  all  legislation 
which  really  einbüdies  the  rules  of  imumtiible  justice.  In  order  to 
attain  perfection  the  1  rue  iuriBct>nfiult  must,  therefore,  keep  before 
him  the  principles  of  phik>8ophy  as  well  as  the  positive  law  which 
they  underUej  and  he  must,  above  all,  strive,  by  a  study  of  events 
and  monuments,  to  discover  the  origin  of  legal  principles  and  the 
manner  in  wliich  the  various  ages  have  regarded  them.  This 
condjincti  method  is  the  true  key  to  jurisprudence  ;  it  avoids  the 
endless  contradictions  to  which  all  other  methods  have  led,  and 
it  akmo  affurds  a  means  of  reconciling  Christian  precept  with  the 
systems  of  antiquity.  Man  is  a  fallen  creature,  he  possesses  in 
his  degraded  condition  vestiges  of  the  perfection  which  was  his 
before  the  Fall.  By  striving  to  win  back  some  of  the  good  he 
has  lost  and  overcoming  mere  animal  instincte,  much  may  still 
be  retrieved  with  the  Divine  assistance. 

These  semi-theological  conceptions  do  not  greatly  inflnenoe  the 
aubsequent  argmnent  ol  the  De  uiw,  which  proceeds  in  a  singu- 
larly modem  spirit. 

The  problem  of  the  origin  of  society  and  social  polity  is  to  ua 
less  attractive  than  it  was  to  the  writers  of  the  seventeenth  and 
eighteenth  centuries.    It  was  a  prevalent  belief  among  them  that, 
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ehould  they  succeed  in  discovering  the  origin  of  society,  ita 
formative  influenoeä  and  earliest  tendencies,  that  knowledge 
Would  be  of  the  very  greatest  value,  since  it  would  enable  them 
to  lay  down  the  rules  of  the  science  of  government,  and  perhaps 
to  predict  the  ultimate  end  to  which  mankind  may  aspire. 
Although  we  no  longer  believe  that  results  so  far-reaching  can 
be  thus  obtained,  and  therefore  attach  far  less  importance  to 
these  studies,  yet  when  we  reflect  that,  with  all  our  modem 
progress,  our  ideas  on  the  origin  of  society  are  as  dim  and  may 
turn  out  to  possess  no  more  finality  than  th«  theories  of  Hobbes 
or  of  Rousseau,  it  is  natural  that  we  should  examine  the  earher 
speculations  and  compare  them,  with  interest,  to  our  own. 

The  modem  question  as  to  whether  society  was  first  formed 
by  voluntary  aggregation  of  many  families  or  by  the  natural 
expansion  of  one.  may  be  said  to  be  the  poUtical  aspect  of  the 
probkm  as  to  what  were  the  motives  which  actuated  its  mem- 
bers. To  the  latter  Vico  attempted  to  give  the  answer.  Man 
in  a  state  of  isolation  and  ignorance  suffer»  from  a  twofold  need. 
On  the  one  band  his  feeble  mind  requires  the  support  of  those  of 
his  fellow-creatures  in  order  to  arrive  by  intercourse  at  some 
modicum  of  truth.  On  the  other  his  fragile  botly  camiot,  alone, 
hope  to  struggle  successfully  against  the  blind  forces  of  nature. 
The  first  of  these  requirements  supphes  the  spiritual  basis  of 
society  ;  the  B€;cond  its  material  foundation.  If  this  supposition 
be  sound,  society  may  be  defined  as  an  exchange  of  utihties — 
tUilUatum  communio — mental  and  material,  and  the  function  of 
law  will  be  to  secure  justice  in  such  exchange.  To  the  Roman 
precept  ßcrna  fide  agito  we  may  add  as  a  necessary  corollary  Ex 
iVero  vivüo.  Society,  aided  by  the  legislator,  aims  thus  at  our 
|>erfection,  moral  and  material,  and  it  is  necessarily  governed  in 
its  aim  by  these  two  precepts.  They  are  inseparably  correlated  ; 
for  who  can  be  honest  in  his  dealings  if  he  be  morally  depraved, 
or  morally  honest  if  his  acts  be  unjust  1  That  reason  alone  bears 
out  these  principles  is  shown  by  their  expression  m  the  prcecepta 
iuris  of  the  Institutes,  To  attain  to  a  complete  justice,  it  is 
neoessary,  however,  aocoriling  to  Vico,  to  superimpose  on  these 
piu^ly  rational  rules  the  Christian  law  of  charity — in  omnes 
hominis  prcB  Deo  charittUern.  To  injure  no  one  is  not  complete 
justice  ;  itö  natural  complement  is  service  of  our  neighbour,  in 
act  and  thought.  To  give  our  neighbour  his  due  is  but  a  partial 
fulfilment  of  the  law,  if  that  due  does  not  comprise  all  things 
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necessary  for  the  pertection  of  his  existence.  Tliose  principles 
led  Vico  (o  enunciate  two  rules  which  may  at  first  sight  seem 
inadmissible.  The  first — Lex  auinmrn  necessitatis — sanctionB  in 
case  of  urgent  necessity  on  inherent  right  in  every  man  to  preserve 
his  life  by  taking  the  property  of  another  even  against  the  will 
of  the  owner.  By  the  second — Lex  imvocua;  vlilitatid — eveiy 
miui  lian  the  right  to  use  and  oven  to  abuse  the  property  of 
another,  if  he  profite  by  so  doing  and  the  owner  thereby  suffer 
no  loss.  As  rules  of  everyday  conduct  these  rights  might  no 
doubt  be  open  to  serious  question.  M.  Franck^  has  pointed  out 
that  the  second  rule  is  inconsistent  with  the  current  definition  of 
ownership,  and  would  in  many  cases  imply  the  right  to  do  vio- 
lence to  an  owner's  wielies.  With  regard  to  the  first  he  object« 
that  such  a  right  woxdd  destroy  tbe  virtue  of  charitable  acte, 
which  would  no  longer  be  vohuitary,  and  that  no  limit  can  be 
aligned  to  the  necessity  which  would  justify  «pohation.  Such 
objections  lose  force  when  it  is  remembereci  that  Vico'e  object  is 
to  determine  the  conditions  of  a  pure  distributive  justice,  putting 
awide,  for  the  pui^poses  of  his  argument .  all  considerat  ions  of  mere 
expediency  or  practicability.  The  conception  of  ownership  we 
have  formed  is  the  result  of  a  vast  historical  experience,  and  is, 
like  all  positive  law»  mouliEed  by  the  exigencies  of  social  life. 
It  may  not^  therefore,  perhaps  be  theoretically  perfect.  The 
C'liristian  obligation  of  charit}',  again,  is  not  dep^ndent  on  chari- 
ablt^  iietti  boLng  misanctioned  by  the  law  of  tht-  lantl,  nor  is  it 
any  ground  against  necessity  as  a  justification  for  despoiling 
another  *>f  his  property,  to  point  out  that  tlie  iieeevssily  may  bo 
hard  to  establish,  as  might  bc^  allt^god  agaijist  tht^  juhtifiability 
of  sell-defenctv  From  the  eloquent  judgment  of  Lord  Coleridge 
in  R.  v.  Dudky  (L.E.,  14  Q.B.D.,  273),  it  appears  that  even  the 
question  whether  necessity  may  juwtify  the  taking  of  anotlu^r*8 
life — hiß  most  precious  possession — is  one  (at  least  morally 
speaking)  not  entirely  removed  from  discuwöion. 

Since  the  end  of  society  is  an  exchange  of  utilities  in  a  just 
proportion,  and  the  function  of  law  is  to  secure  that  this  pro- 
portion be  maintained,  two  broad  divisions  of  legislation  may  be 
naturally  distinguished.  Equaliiiing  justice  {iristiim  a'quatria:)^ 
comprising  the  law  intended  to  maintain  equality  of  rights 
bt^tweon  persons  subject  to  the  same  duties,  embraces  the  whole 
civil  law.    Distributive  justice  [in  distribiUio-nibus  regnat)  deter- 

^  Jounvü  des  Savants,  Mars  ot  AvrU,  1801. 
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mineß  the  apportionment  of  rewards  and  punishment«.     It  is 
grouped  to^etFier  as   penal  law,   and   its  prinoiploe  stated  as 
follows.    The  sanction  provided  by  nature  for  the  safeguard  of 
rightu  lies  in  the  moral  conscience  and  the  pangs  of  remorse  to 
which  she  has  subjected  their  violator.     Habitual  depravity 
lessens,  however,  the  acutenesa  of  these  pangs,  and  it  is  for  the 
purpose  of  inflicting  on  the  wrong-doer  the  necessary  supplement 
of  suffering  that  the  legislator  subjects  hira  to  bodily  pain  (ipsi-fi 
est  ferme  peccandi  necessitete).     Other  motives  for  punishment 
would  degenerate  to  mere  vongCÄnce  or  tyranny.     Keeping  the 
basis  of  penalty  before  us.  it  beconwrs  clear  that  the  legislator 
would  be  imjuatified  in  punishing  acts  which  are  harmful  to  the 
wrong-doer  alone,  the  "reflective  offences  "  of  Bentham.    Con- 
scienoe  is  here  a  sufficient  deterrent.     He  must  likewise  make  his 
aim  coincide  with  that  of  conscience,  which  is  the  amendment 
of  the  culprit,  anil  where  tliat  amondrnont  is  hopeless  his  duty  is 
confined  to  safeguarding  society  ;  he  cannot  gratify  its  desires 
of  vengeance.     "  The  least  exc€*fis,"  saj's  Bentham,  **  consecrated 
to  the  sole  object  of  vengeance  would  be  pure  evil."     The  doctrine 
is  as  old  as  the  Gorgias  of  Plato. 

Civil  law  is,  according  to  Vico,  comprised  in  three  divisions  : 
"Dominium,"  or  the  right  of  dealing  with  things  ;  "Lib<Mias," 
that  of  living  unimpeded  ;  "Tutela,"  that  of  protecting  oneself 
or  one's  interests.  Of  these  rights  the  civil  personality  is  com- 
posed, and  they  are  each  of  them  an  essential  part  of  it.  If  our 
existence  be  hindered  we  cajinot  enjoy  ownership ;  if  we  be 
deprived  of  our  property  our  liberty  is  useless.  If  we  be  unable 
to  prot^KJt  our  liberty  and  our  property  they  are  both  of  them 
equally  illusory.  The  liberty  of  man  is  part  of  his  constitution. 
The  natural  exercise  of  his  faculties,  his  will  and  intelHgence,  or 
the  moral  instinct  which  tells  him  recta  agere  est  necesse,  vivere 
tton  eM  fiecesae,  demands  that  he  shall  be  free  to  act.  The  admis- 
sion of  liberty  as  an  innate  prerogative  of  man  logicAlly  entails 
the  recognition  of  property.  The  body  is  meant  to  obey  the 
mind,  for  it  cannot  act  alone  ;  and  in  the  same  way  material 
things  fall  naturaCy  under  the  dominion  of  reaßon,  the  supreme 
arbiter  of  things  created.  "Tutela,'*  the  right  of  protection,  is 
equally  well  founded.  The  senses  protect  the  body,  reason 
protects  the  rashness  of  instinct,  and  the  self-conscious  soul 
guards  her  own  sanctuary'.  The  duty  of  positive  civil  law  is  to 
protect  these  three  rights  and  to  obviate  their  abuse.     When  we 
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tum  from  theory  to  fhr  world  of  history,  we,  in  fact,  fiiid  that 
the  principles  thus  rationally  deduced  have  been  ßlowly  evolved 
from  age  to  age,  and,  under  tlie  pressure  of  outward  circunifitÄnce, 
found  expreesion  in  the  existing  social  order.    Where  these 
principles  have  been  misunderstootl  and  a  false  growth  haa  con- 
sequently taken  place,  the  institutions  evolved  contain  in  them- 
selves the  germ  of  dissolution  ;  they  must  inevitably  pass  away. 
It  will  be  seen  from  the  foregoing  sketch  of  Vico's  system  of 
origins  that  the  theory  of  the  Social  Compact  is  left  entirely  out 
of  account.    That  theory,  which,  although  its  ultimate  develop- 
ment in  SpinoTA  and  Roussciiu  was  due  largely  to  the  desire  to 
supply  a  theoretical  apology  for  resistance  to  the  abuse  of  power, 
was  ba£ed  in  it«  origin  on  a  political  truism  which  Vico  would 
doubtless  not  have  hesitated  to  admit.    That  Society  implies 
the  constant  of  at  least  a  majority  of  its  memberB  cannot  be 
reasonably    gainsaid.    Aristotle's    notion    of    the    State    aa    a 
KoivtDviit  imphes  his  recognition  of  the  fact,  and  it  is  equally 
involved  in  the  transition  from  the  stains  ex  lege  of  the  De  Uno  or 
the  stato  ferino  of  the  Scienza  Nuova  to  the  most  rudimentary 
form  of  a  common  life.     Vico,  however,  was  not  led  astray,  as 
were  so  many  authors  of  the  age,  by  the  attractive  simpUcity  of 
a  theory  which  remained  plausible  only  if  all  but  one  of  the 
integrating  influences  to  which  primitive  man  was  subject  were 
overlooked.    Whilst  recogniang  the  fact  that  the  wish  to  form 
a  community  must  be  supposed  present  in  the  mintls  of  itö 
foimders,  however  barbarous,  he  did  not  admit  that  euch  wish 
and  consequent  consent  were  the  determining  influences. 

Man  in  his  primeval  condition  was,  according  to  Vico,  far  lower 
than  the  angels  ;  he  bore  a  far  closer  likeness  to  the  post-simian 
species  of  Darwin.  The  whole  picture  presented  to  us  in  the  De 
Uno  and  in  the  Scienza  Nttova  bears,  in  fact,  a  strildng  resemblanoe 
to  that  drawn  by  Huxley  and  the  evolutionist  school.  The 
primitive  family  of  Vico  is,  broadly  speaking,  the  cyclopean 
family  of  modem  sociology. 

The  substance  of  the  De  Coiistaniia  Jvri^prudeidioe^ihe  sequel  to 
the  De  Uno,  is  incorporated  in  the  Scienza  nvova.  It  will  there- 
fore be  sufficient  and  convenient  to  refer  to  it  incidentally  in 
speaking  of  the  latter  work.  Our  remarks  will  be  confined  to  a 
succinct  statement  of  the  general  scope  of  VicoV  principal  treatise 
and  of  some  of  the  more  important  questions  arising  out  of  it. 

The  Neio  Science  is  an  extremely  diflicult  book  to  analyze. 
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Encumbered  with  strange  and  often  grotesque  illustrations  of 
hislinicui  doftririps,  uncouth  in  language,  eccentric  in  turns  of 
thought,  and,  in  most  editionH,  badly  printed,  the  ^nagnurn  opus 
of  Vii;o  presents  an  asfX'ct  wj  fi»rbid4ting  that  nothing  less  than 
originality  of  the  highest  order  can  explain  its  survival  and 
frequent  republication.  Its  ff>rma!  defects  are  attributable,  in 
part,  to  the  speed  with  which  Vieo  wrote — ^he  prepared  the 
second  edition  in  four  months — and  in  part-  aJso  to  his  disregard 
for  purity  of  language.  In  many  letters  are  foimd  expressions 
of  his  contempt  for  lexicons  and  current  works  of  reference.  Hit* 
method  seems  to  have  been  to  meditate  long  and  carefully  and 
then  to  hurriedly  commit  the  result  to  paper,  under  the  pressure 
of  an  intellectual  fervour  which  a  contemporary  describes  as 
akin  to  the  furor  paelicvs.  Corrections,  when  ho  made  them, 
related  invariably  to  the  substance  of  his  work,  and  rendered  it 
more  obscure  than  before. 

Vico  and  History, — In  spite  of  the  scholastic  stamp  of  Vico's 
philosophy,  some  of  his  modem  admirers  have  claimpfl  him  to  be  a 
positivnst.  Professor  de  Luca,  in  his  Diiiamka  delle  Forze  sociali, 
has  a  chapter  entitled  "  Vico  e  tV>mte/*  and  an  introduction  to  a 
recent  reprint  of  the  Sciema  nuova  is  devoted  to  showing  its  per- 
sistent positivism.  The  point«  in  which  our  author  is  suppof;ed 
to  betray  his  positivist  tendencies  might  be  more  aptly  indicated 
OS  proof  of  the  modernity  of  his  temper.  EVominent  among  them 
is  his  historical  scepticism,  which  raised  a  storm  of  protest  among 
his  contemix*raries.  Although  Vico  had  foimd  tlie  niethtxlic  doubt 
of  Descartes  repugnant,  and  had  devoted  a  considerable  part  of 
liis  dialectical  skill  to  showing  its  absurdity  in  philosophy,  in 
his  historicÄl  studies  the  prehminary  rejection  of  traditional 
beliefs  is  so  absolute  that  he  might  be  thought  a  disciple  of  the 
French  philosopher.  No  writer  prior  to  Vico  had  attempted  to 
question  the  general  credibility  of  earl}^  history  and  tradition  to 
an  extent  at  all  comparable  with  that  to  which  he  went  in  tho 
Sci^'nza  nuova.  There  had,  of  course,  bwn  critical  treiitises  on 
special  document«  or  deaUng  with  the  traditions  of  particular 
nations. 

The  Dedamatto  of  Lorenzo  VaUa  successfully  exposed  the 
forgery  of  Constantine  s  donation.  The  efTiirts  of  (Jerard  Jan 
Vossiits  and  Pico  delJa  Mirandola  to  unite  in  a  harmonious  design 
Cliristianily  and  the  fables  of  olassie^l  antiquity  may,  perhaps. 
imply  an  intelligent  distrust  in  the  tiurface  meaning  of  history. 
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Later,  Heinrich  Loriti  began  a  series  of  attacks  on  the  accepted 
accounts  of  early  Rome  which  the  Dutch  historians  of  the  seven- 
teenth century  vigoroizsly  continued.  But  the  radical  criticism 
of  Vico  went  much  farther.  The  result  of  his  vie^^'s  was  to 
sweep  away  the  entire  body  of  traditions  wliich  had  been  accepted 
as  the  true  account  of  human  afTairB  anterior  to  the  Peloponni^ian 
and  the  second  Punic  \A' ars.  "  Thucydides/'  he  says,  "  informs 
us  that,  up  to  his  father's  time,  the  Greeks  knew  nothing  about 
their  own  pa«t,  What,  then,  could  they  know  of  the  paet  of 
the  Barbarians,  they  who,  alone,  have  matle  it  known  to  us,  and 
what  shall  we  think  of  the  past  of  the  Romans,  a  people  wholly 
preoccupied  with  agriculture  and  war,  when  Thueydides  makes 
lift  this  confession  in  the  name  of  the  Greeks  who  so  early  became 
philosophers  ?" 

"  Livy,"  he  adds,  declares  that  after  the  second  Punic  War. 
"  ho  will  write  Roman  history  with  greater  certainty,"  but  even 
then  that  historian  is  in  doubt  as  to  many  important  matters. 
"  All  that  has  come  down  to  «s  concerning  Pagan  antiquity 
previous  to  the  times  we  have  indicated  is  uncertainty  and 
obscurity.  We  do  not  therefore  hesitate  to  boldly  enter  into  it 
as  into  an  unowned  field  which  belongs  to  the  first  occupier 
{res  nullius  qum  occiiparUi  coivceditiüur).  We  shall  not  fear  to 
infringe  the  rights  of  anyone  when^  in  treating  of  these  matters, 
we  shall  not  agree  with  or  shall  even  be  opposed  to,  the  opinions 
hitherto  accepted  as  to  the  origins  of  civilization."  These  bold 
declarations  forcibly  recall  the  proposal  of  Descartes  to  empty 
the  mental  "apple-basket."  It  is,  of  course,  true  that  the 
critical  attitude  of  Vico  towards  the  Bible  was  in  marked  contrast 
with  the  freedom  he  displayed  in  dealing  \vith  profane  writings. 
Most  of  his  apologists,  and  especially  his  countrymen,  have 
attributed  this  singular  conservatism  to  political  or  other  idterior 
motives.  Signor  Pio  Viazzi,  for  instance,  writes  that  Vico's 
profession  of  orthodoxy  "  ha  quasi  sempre  tutta  la  forma  di  un 
voler  parere  piü  che  altro."  Passages  in  this  Scierusa  nv>otxi 
have  been  pointed  out  in  which  Vico  appears  to  recognize  the 
artificial  character  of  the  hard-and-fast  distinction  he  professed 
to  see  between  the  history  of  the  Hebrews  and  that  of  other 
peoples.  When  he  says  that  "  poetry  was  the  earliest  method  of 
expression  among  all  peoples,  including  the  Jews,*'  or  when  he 
seems  to  entertain  a  doubt  as  to  whether  the  Jews  of  the  age  of 
Abraham  practised  human  sacrifice,  these  apologists  see  the  half- 
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suppressed  wish  af  a  f^e€^-thmke^  to  submit  the  Bible  to  the  rules 
of  literary  criticism.  A  simpler,  and  suroly  sounder,  explanation 
of  Vico's  peculiar  attitude  may  be  found  in  the  milieu  in  which 
he  wrote.  ^Vhen  the  Pentateuch  was  still  regarded  as  the  oldest 
book  in  the  world,  when  the  spade  of  the  excavator  and  the 
patience  of  the  decipherer  had  not  yet  reveAle<l  the  fact  that  the 
ptx>phets  and  even  Abraham  lived  in  a  world  permeated  with 
literary  culture,  when  nothing  was  known  of  the  progress  in  art 
and  mechanical  science  made  b}-^  the  ancient  empires  of  the  East, 
the  high  literarj'  development,  the  philosophic  conceptions,  and 
the  moral  eiiMghtemuent  embodied  in  the  Old  Testament  were 
suflScient,  apart  from  the  sanctions  of  ecclesiastical  authority,  to 
cautie  the  history  of  the  Jews  to  be  looked  upon  as  entirely 
sui  generis,  having  nothing  in  common  with  that  of  the  Oentile 
world.  The  eighteenth  century  had,  of  course,  its  Baylee  and 
its  Voltaires  who  were  prepared  to  gibe  at  the  inconsistencies  of 
Scripture  and  to  attack  with  ironical  reverence  the  *'  respectable 
prejudices  "  of  their  times.  But  the  object  of  such  writers  wae 
political  rather  than  literary*.  Like  Candide,  thej^  felt  that, 
primarily,  they  must  cultivate  their  garden  and  help  to  pluck 
out  the  weeds  with  whicli  society  was  overgrown  rather  than  con- 
fine their  efforts  to  the  humble  objects  of  mere  scholarslup. 
When  they  attacked  the  accepted  historical  interpretation  of  the 
Bible,  it  was  because  they,  however  mistakenly,  regarded  religion 
as  the  enem}'  of  social  reform,  and  not  from  any  desire  to  furnish, 
in  the  light  of  advanced  historical  knowledge,  a  more  acceptable 
exegesis.  HeJice  tlie  crudeness  of  Voltaire  and  the  Deistio 
writers.  Their  criticism  had  no  permanent  value.  It  was  not 
intended  and  oould  not  therefore  assist  to  form  the  essentially 
modern  conception  of  the  Scriptiu*e8  with  which  we  now  are  so 
famihar  that  it  is  hard  to  realize  the  standpoint  of  an  age  which 
was  ignorant  of  their  composite  character,  and  wliich  held  it 
little  short  of  blasphemous  to  admit  that  the}'  had  undergone 
change  and  revision. 

The  position  of  Vioo  towards  the  Bible  was  natural  and  almost 
unavoidable,  because  no  rational  view  of  it  had  as  yet  been  sug- 
gested which  a  Christian  might  be  expected  to  adopt.  The  very 
fact  that  Vico  "  shelved  "  the  questions  of  Biblical  interpretation, 
and  did  not  attempt  to  furnish  any  explanation  of  Hebrew  tra- 
dition, may,  perhaps,  indicate  some  suspicion  on  his  part  that  the 
current  method  of  dealing  with  the  Bible  wae  unsatisfactory. 
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He  might  readily  have  attempted  an  explanation  on  the  tclco- 

logical  lines  of  the  Discoura  snr  FHistoire  universelle,  or  at  leant 

have  propoeed  a  method  by  which  his  philosophy  of  history  might 

be  "reconciled"  with  the  coexistence   of  a  separate   Hebrew 

dispensation.    This  he  did  not  do.    His  attention  was  absorbe«! 

by  the  vast  fields  nf  speculation  in  which  he  trace<l  the  story  of 

the  savage  races  which  had  not  yet  learnt  to  distinguish  gtxxl 

from  evil,  and  who  were  outeide  the  process  of  Divine  selection 

described  in  the  Book  of  Genesis.     It  is  not  mireasonablc  to 

attribute   to   a  man  of  his  extraorclinarj'   historical  intuitiun 

some  glimmering  of  the  true  scope  of  the  Bible  and  its  historical 

value.     The  passages  which  an^  quoted  to  show  that  Vico  did 

not  really  believe  in  the  special  cliaracter  of  the  Bible  ought  more 

correctly  to  be  regarded  as  man  iff  stations  of  the  in<lepeJidencc 

of  his  thought  and  of  the  genius  which,  in  many  respects,  made 

him  so  sujH^rior  to  the  prejudices  of  his  time.     If  the  exclusion 

of  sacred  history  from  his  plan  led  to  contradiction,  hjo  waa,  we 

may  believe,  imconscious  of  the  fact.     His  scientific  instinct, 

if  the  expression  be  allowable,  enabled  him  to  put  aside  when 

necessary  assumptions  and  prejudices  which  might  have  hindered 

Kis  general  conclusions. 

"  Dor  Monsch  in  aoinem  dunkoln  Drango. 
Ist  sich  dee  reohton  Weges  wohl  bewusst." 

The  historical  scepticism  of  Vico,  like  the  methodic  doubt  of 
Descartes,  was  merely  a  clearing  of  the  groimd  for  the  construction 
of  his  positive  system.  The  conviction  underlying  the  New 
Science  was,  in  the  words  of  Dr.  Klemm,  the  most  recent  ex- 
positor of  Vico,  that  **  it  is  possible  to  represent  the  life  of  peoples 
in  accordance  with  scientific  principles,  or  to  establish  a  general 
science  of  peoples"  (Völker wisseiischaji).  To  cremate  this  science 
Vico  thought,  however,  that  the  Cartesian  contempt  for  enidition 
and  its  endeavours  to  build  ail  knowledge  on  the  facts  presented 
by  consciousness  were  quite  ina<lequate.  The  science  of  peoples 
must  avail  itself  of  two  distinct  lincH  of  investigation.  It  must 
rely  on  philosophy  for  absolute  rational  knowledge,  for  all  truths 
which  can  be  deduced  from  pure  reason,  but  it  cannot  make 
fruitful  use  of  the  results  of  speculation  imless  at  the  same  time 
it  is  acquainted  with  philology.  By  tlie  latter  term  Vico  under- 
8too<l  all  knowledge  other  than  that  derived  from  philosophy. 
Historj',  literature,  general  experience,  "la  cognizione  delle 
lingue  e  dei  fatti  dei  popoli,"  compose  philology,  and  are  material 
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for  syst-ematic  study.  By  them  the  data  of  deduotive  rcA^ioning 
are  to  be  checked,  and  they  in  turn  are  to  receive  a  now  interpre- 
tation in  the  light  of  rational  principles.  Too  great  reliance  on 
abstract  ideas  on  the  one  hand,  and  the  \ack  of  a  co-ordinating 
power  on  the  other,  were  dangers  which  Vico  believed  could  be 
obviated  by  his  combineti  method  of  study.  It  is  probable  that 
the  conception  of  this  method  was  derived  from  his  doctrine  that 
history  is  the  unfolding  of  the  eternal  idt^  of  God,  All  external 
events  lie,  he  beUeved,  inevitably  detennined,  in  the  Divine 
mind,  and  might  be  equally  well  known  by  us  without  observing 
their  occurrence  in  tijue  and  space  were  we  sure  that  our  intelli- 
gence did  not  deceive  us  by  allowing  ua  to  mistake  figments  of 
our  own  brains  for  a  revelation  of  the  designs  of  Providence, 

It  would  be  usel€!68  and  difficult  to  describe  the  {Jeouliaritics 
and  inconsistencies  of  this  semi-Platonic  doctrine.  Suffice  it  to 
say  that  the  notion  of  human  development  l>eing  an  inevitable 
outcome  of  human  nature — one  of  Vice's  most  fruitful  ideas — 
and  the  metaphysical  doctrine  of  the  pre-exLstent  Divine  plan 
are  constantly  clashing  in  the  Scienza  nuova,  so  that  the  author 
is  often  driven  to  speak  of  Providence  as  if  he  meant  merely  the 
conception  of  Providence  present  in  the  thought  of  indiAadual 
men.  In  other  words,  he  sacrifices  unconsciously  the  idea  ho 
adapted  from  the  schoolmen  in  favour  of  his  own  original  theory. 
Providence,  instead  of  remaining  outside  the  laws  of  social 
growth  and  imposing  itself  on  the  world  of  fact,  became  part  of 
a  human  process  influencing  mankind  from  within.  The  varia- 
tions in  Vico*8  view  of  Providence  afford  good  proof  that,  although 
he  wore  so  many  of  philosophy's  cast-off  garments,  ho  had 
begun  in  reaUty  to  think  in  a  modem  way. 

Ill  a  note  entitled  Tavola  delle  discoverte  generali,  Vico  summed 
up  the  main  points  which  ho  claimed  to  have  established  in  the 
Sciema  nvova.  One  of  them  was  **  Una  storia  ideale  etema  com- 
mune a  tutte  le  nazioni,"  This  idea  of  a  ''storia  ideale"  as 
imderstoo<l  by  Vico  was  that  on  which  sociology  is  based.  Soci- 
ology« it  may  be  said,  is,  in  a  sense,  an  attempt  to  write  history 
briefly — more  briefly  than  any  record  of  events  would  permit. 
In  anal^-^ing  recorded  facts,  in  observing  existent  social  phe- 
nomena, in  classifying  the  results  and  attempting  to  state  the 
conditions  of  social  stability  and  social  progress,  sociology  is  but 
apphnng  the  method  common  to  all  the  sciences,  and,  in  pro- 
portion as  the  general  formulas  it  lays  down  are  found  to  cover 
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facte  hitherto  unoböorved,  approaches  more  nearly  to  the  con- 
dition of  an  exact  science.    To  know  that  historical  phenomena 
are  never  of  a  casual  character,  that  general  propositions  may  be 
deduced  from  them  when  rightly  understootl,  iß  of  fun<lanicntAl 
importance   for  establishing   a   theory   of   himian   actioii.     If 
fiocioiog}'  is  j>088iblc — a  supposition  denied  by  many — if  the  gap 
in  the  soientiHc   Weltbild  where  man  stands,  with  his  complex 
motives  and  action«,  is  to  be  filled  up.  it  must  be  admitted  that 
the  conception  of  the  succession  of  historical  events  as  governed 
by  fixed  laws  was  one  of  the  greatest  thoughts  which  man  has 
ever  had.     Vico  was  the  fu^t  who  gave  clear  expression  to  this 
thought.     By    '^storia  etema "   he   meant  an  explanation   of 
history  by  reference  to  universal  historical  laws.    This  was  the 
central  purpose  of  his  great  work,  and  ho  was  justified  in  calling 
his  science  "  new  "  as  fully  as  any  discoverer  was  ever  justified 
in  claiming  originality.     Darwin's  theories  were  none  the  less 
new  because  the  work  of  Lamarck  and  Saint  Hilaire  had  heiped 
towards  their  formation,  nor  is  Lavoisier  denied  the  merit  of  his 
chemical  discoveries  because  Priestley  had  contributed  to  them. 
We  may  similarly  recognize  that  Plato's  JiepMiCy  the  De  Oivi- 
tale  Dei  of  Augustine,  the  Diacorsi  of  Machiavelli,  and  possibly, 
Bodin  and  Cumpaiiella,  helped  in  various  ways  towards  the 
formation  of  Vico  s  conception  of  social  law.    The  city  depicted 
in  the  Bepttblir,  of  which  "  perhaps  in  heaven  there  is  laid  up  a 
pattern  for  him  who  wishes  to  behold  it,"  Vico  did  not  seek  for, 
because  ho  recognized  that  it  was  confined  to  the  region  of  specu- 
lation, but  with  the  thought  of  such  a  city  in  his  mind,  he  was 
not  iin[fr(ihably  led  by  liis  behef  in  a  Providence  inherent  in  the 
eartlily  ortler  of  things  to  suppose  that  the  apparent  confusion 
and  inotiherence  of  history  might  in  reality  conceal  the  outlijie 
of  an  unknown  Divine  scheme.    The  frequeJit  reference  to  Angu»- 
tine  found  in  the  Scieiiza  nitoiHi  renders  it  likeiy  that  iho  De 
Civitate  had  a  considerable  infiuenoe  on  Vico  s  historical  specula* 
tions.    No  doubt  the  Providence  of  Vico  was  far  removed  from 
that  which  "  rules  and  governs  all  earthlj'  events,  but  of  which 
we  are  not  to  question  the  justice,  though  we  may  not  see  ita 
motives."    The  narrow  dualism  of  the  ghriosissima  civitaa  and 
the  civitaa  terrena  was  implicitly  rejected  by  Vico  when,  a»  we 
have  seen,  he  refused  to  enter  into  the  conventional  distinction 
between  Jewish  and  Gentile  history  ;  the  attempt  to  fit  pn>- 
oonoeived  theological  notions  into  historical  generalizations  did 
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not  attract  him.  But  these  facts  do  not  render  it  less  sure  that 
Vi(M>'B  theory  was  helped  by  Augustine's  ooncseption  of  the  Divine 
direction  of  human  destiny  and  by  his  arguments  against  the 
Greek  neoessity  and  fortune  as  explanations  of  history.  Alachia- 
veih*8  doctrine  of  the  o»sential  depravity  of  human  nature  left 
no  trace  in  Vico's  speculatiuns  ;  the  local  hiaa  everywhere  trace- 
able in  The  Prince,  the  advocacy  which  contributed  so  largely 
to  the  OBcumem'cal  fame  of  the  Florentine  pohticist,  have  no 
reflection  in  the  scientific  detachment  of  the  New  Science.  But 
wlien  Macliiavelli  wTit*?8,  ''  All  things  in  the  world,  at  all  periods, 
have  an  essential  correspondence  with  past  times,"  when  he 
ayst-Bniatically  employ"«  hi.siorical  parallelism  in  the  arguments 
of  the  Discorsi,  ho  approaches  appreciably  to  Vico's  conception 
of  historical  law,  and,  in  attempting  to  base  his  investigation  on 
the  common  congenital  character  of  man,  seems  to  have  partly 
seen  the  necessity  insisted  on  by  Vico,  of  establishing  the  jwycho- 
logical  foundation  of  historical  scienoe. 

It  is  interesting,  in  noticing  writers  whoso  influence  on  the 
Scicfisa  imova  is  apparent,  to  refer  to  a  predecessor  in  the  scien- 
tific study  of  history  who,  although  he  cannot  have  been  known 
to  Vico,  seems  to  have  anticipated  him  to  a  remarkable  extent 
by  more  than  three  oenturiej*.  ibn  KJialdoim,  wlioae  ancestors 
had  taken  part  in  the  Moorish  conquest  of  Spain,  died  at  Cairo 
in  1406.  His  passion  for  political  intrigue  made  his  life  one  of 
vicissitude.  Sent  on  a  diplomatic  mission  by  the  ruler  of  Tilim- 
saan,  he  tarried  for  ye-ars  on  the  road  in  order  to  write  his 
Prolegomena,  the  general  part  of  The  Book  of  ExampUe  (Kitab-el- 
Ibar).  The  prose  of  this  work  is  of  the  kind  Matthew  Arnold 
called  Asiatic,  and  it  is  marred  by  lack  of  balance,  but  it  contains 
a  philosophy  of  the  history  of  the  Moslem  peoples  far  in  advance 
of  anything  in  European  literatm-e  prior  to  Vico. 

"  History,"  says  Ibn  Khaldoun,  "  has  for  ite  object  to  treat 
of  the  formation  of  social  groups,  of  the  conditions  to  which 
mankind  is  exposed,  of  the  refinement  of  customs,  of  family  and 
tribal  feelings,  of  the  idea  of  national  superiority  which  leads  to 
the  foimding  of  empire,  and,  finally,  of  the  changes  which  the 
very  nattu-e  of  things  impresses  on  the  character  of  society.  It 
is  a  self-contained  science  having  for  object  civilization. . . .  The 
part  in  which  we  deal  with  this  topic  contains  a  new  science 
remarkable  alike  for  originality  and  utihty."  These  passage-s 
and  such  headings  as  ''  Of  the  diflerenot«  of  races,  and  of  the 
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oountrirs  which  they  inhabit  ";  **  Of  the  forms  of  government  of 
the  Khalifatc  and  o/  such  forma  <m  are  essefUial  in  every  sUUe^^* 
are  sufficient  to  show  how  advanced  were  the  tenets  of  the  Arab 

writer. 

With  his  conception  of  social  law  clearly  in  view,  Vico  pro- 
ceeded to  deal  with  problems  which  may  be  divided  into  two 
groups.  In  the  first  he  attempted  a  critique  of  historical  nui- 
terials  and  an  inquiry  into  the  causes,  the  laws,  and  the  ends  of 
social  development.  In  the  second,  he  inquired  into  the  psychic 
factors  which  are  discoverable  in  all  communities  and  have 
evcTj where  a  conmion  value — e.g.^  language,  m^i.h,  and  custom. 
Few  modern  writers  would  approve  of  the  importance  Vico  gives 
to  the  study  of  language  and  m^-th  for  the  purp^jses  of  social 
science.  Thcj^  are  too  concerned  with  that  aspect  of  change 
which  Gifldings  characteristically  described  in  the  dictum,  ''  Pro- 
gress is  at  bottom  an  economic  phenomenon,"  to  give  prominence 
to  a  philosophy  of  mental  development.  The  modern  ethical 
school  of  sociolc»gy  is,  nevertheless,  following  the  example  of 
Vico  in  its  attempt  to  work  out  a  theory  of  evolution  from  egoism 
to  altruism,  and  it  is,  moreover,  a  fairly  common  proceeding 
in  modem  social  science  to  try  to  explain  a  phenomenon — 
e.g.,  interest — by  the  history  of  the  word  bj'  which  it  is  signified. 

"  Man,"  says  Vico  in  the  Scienza  nvova,  "  has  certainly  made 
the  civil  world."  Providence,  immanent,  as  it  were,  in  the 
human  race,  co-operated  in  the  making,  but,  as  has  been  seen, 
the  "  Provvodenza  "  of  Vico  bore  httle  resemblance  to  the  Provi- 
dence of  Bossuet's  Discours.  It  is,  in  the  Sciema  nuova,  a  deduc- 
tion and  not  a  postulate,  a  generaÜzation  from  the  ideas  found, 
by  Vico,  to  underlie  the  whole  of  human  lustery.  When  man 
emerged  out  of  the  darlaiess  into  which  he  was  plimged  after  the 
H<Kjd,  he  bore  upon  Inm  all  the  traces  of  the  brutishness  which  his 
sins  had  developed  in  him.  Without  family,  without  form  of 
speech — mvtum  et  turpe  pecus — a  prey  to  wild  impulse  and  illu- 
sion, the  shaggy  forest-dweller  was  led  towards  better  things 
under  the  influence  of  two  main  factors — ^Force  and  KeAson. 
At  first  the  only  right  was  that  of  the  strong.  The  physically 
superior  compelled  the  weak  to  laboiu-  for  them,  to  hew  wood 
and  draw  water.  Phjsical  superiority  it  was,  too,  which  led  to 
the  suppression  of  promiscuous  sexual  intercourse  ;  the  strong 
man  selected  Ids  mate  and  jealously  guard<*d  her  from  his  weaker 
fellows.    This  was  the  earliest  form  of  marriage,   and  with 
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marriage  ilio  family  came  iiitu  existence,  children  of  sure  parentage 
to  whom  their  father  naturally  hoped  to  transmit  the  fniits  of 
his  lahour,  his  slaves  and  his  lands.  For  Vice,  as  for  Maine, 
"  the  jMJwer  of  the  ötrong  man  was  the  principal  formative  cause 
of  social  progress,"  liilieritance  impUed  division  of  land  and  the 
absolut e  power  of  its  owner,  dominiu^n.  But  mere  force,  all  hough 
so  potent  an  agent,  could  not  achieve  the  rudiments  of  civilization. 
Man's  mind  is  moved  to  some  sort  of  sHjK^rnatura!  Ix>lief  in  aD 
times  and  places.  Vico  is  not  consistent  in  explaijiing  the  origin 
of  tliis  Ixdief.  At  times  it  arises,  he  saya,  from  mere  fear  of 
natural  forces  ;  in  terror  of  the  thunder — *'  fu  fantasticata  una 
divinata  in  eielo  che  fuIininaHst\"  At  others,  the  conoejition 
arises  from  man's  reahzation  of  liis  o^vn  littleness  or  from  cx>n- 
soienoe,  "  coscienza  del*  malfatto."  But  whatever  its  cause,  the 
belief  became  a  means  by  which  man  was  civilized.  Even  when 
liis  perversity  had  led  him  to  a^ioro  false  gods,  he,  in  his  ignor- 
ance, attributed  human  passions  to  them,  sought  to  know  their 
will  by  auguries  and  to  pacify  them  by  prayer  and  sacrifice.  His 
whole  life  became  associated  with  the  supernatural ;  marriage 
became  a  sacrament ;  wills  were  placed  under  the  protection  of 
the  gods ;  the  priest  and  the  legislator  were  identified.  It  was 
because,  in  tlui  beginning,  the  family,  legal  rightn,  and  virtue 
itself  were  thus  founded  on  religion  that  Vico  called  his  system 
**  ima  teologia  civile  ragionata."  The  ixirtions  wht»  rcsoil^nl  to 
the  practices  of  religion  were,  naturally  enough,  those  who  had 
profited  by  the  exercise  of  superior  strength  and  skill.  Ho  who 
already  possessed  a  dwelling,  a  wife  and  a  family,  was  the  first 
to  buikl  an  altar  or  a  sacred  grove  whore  the  unseen  power  might 
be  propitiated,  where  the  firetlings  of  his  flock  were  brought  as 
an  offering.  "  1  Padri  come  piu  sperimentati  dovettero  essere 
i  Sapienti :  come  piu  degni  i  Sacerdoti :  come  posti  in  una  Bomma 
potesta  .  .  .  i  Re  delle  loro  famiglie."  Worldly  wisdom,  super- 
natural relation«,  and  absolute  temporal  authority  were  the 
rightfuJ  prerogatives  of  the  paterfamilias  ;  his  despotic  power 
was  beneficent  in  its  results.  The  savage  passions  of  the  group 
he  held  in  subjection  were  curbed  and  mollified.  After  death  his 
ger\icc8  were  recognized,  and  he  became  the  hero  and  the  demi- 
god. The  medieval  view  of  pagan  mythology,  according  to 
which  its  gods  were  baseless  ra^ihs,  or,  at  best,  incarnations  of 
evil  spirits,  was  false  and  shallow.  The  whole  world  of  ancient 
fable  is  imbued  with  meanuig  and  filled  with  real  men.    "  We 
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have  in  it  the  civil  history  of  the  earliest  peoplt«,'*  material  from 
which  to  fashion  a  true  conception  of  the  mind  and  history  of 
primitive  man,  whosie  mythopteic  facultj'^  is  everywhere  evident. 
The  method  by  which  he  projwsed  to  utihze  mythology  is,  to  a 
great  extent,  approved  and  followed  by  recent  wTiters,  but  the 
fantastic  interpretation  of  specitic  injilis  which  we  find  in  the 
Scienza  nuova  is  liable  to  hide  its  substantial  soundness.  His 
attempts  to  show  that  the  twelve  great  gods  of  Greece  represent 
as  many  epochs  of  Iiietorj',  or  that  Juno,  for  instance,  8>'mbolized 
the  liistory  of  marriage,  are  to  us,  of  course,  absurd,  and  we  are 
surprised,  when  we  have  read  it,  to  find  him,  nevertheless,  as 
fully  aware  as  any  modem  writer  of  the  '*  automorphism  "  of 
primitive  races  :  '*  L*uomo  ignorante,  cio  che  non  sa,  estima  della 
sua  propria  natura." 

Early  languages  were,  Vico  believed,  to  a  great  extent  imitative 
in  origin.  Their  subsequent  development  was  brought  about  by 
an  imconscious  process,  and  their  diversity  he  accounted  for  as 
follfiWB :  "Come  certamente  i  popoli  i>er  la  diversitö,  doi  climi, 
han  sortio  varie  diverse  nature  onde  son  usciti  tanti  costumi ; 
cosi  daUe  loro  diverse  nature  et  costmiii  sono  nat©  altrettante 
diverse  lingue  ;  talche  per  la  medesima  diversity  delle  loro  nature, 
siecome  han  guardato  le  steese  utilita  o  necessitii  delle  vita  umana 
con  aspetti  diverei,  cosi  son  uscite  tante  lingue  diverse."  The 
same  terrors  which  ha<:l  led  to  the  formation  of  the  earliest 
religious  belief  caused  uiaji  to  give  vent  to  his  feelings  by  simple 
monosyllabic  sounds.  These,  his  first  words,  produced  by  a 
simple  reflex  action,  gradually  came  to  express  all  the  simple 
feelings — grief,  joy,  expectation — by  an  unconscious  process. 
"  Spiegavano  le  loro  passiuni  urlando  brontolando  fremendo : 
spinti  da  violent issinie  passione."  On  this  basis  of  pure  inter- 
jection was  begun  the  building  of  ever-increasing  verbal  com- 
plexities. Proper  names  passed  into  common  noims  and  these 
into  adjectives  signifying  abstract  qualities:  "Una  nazione  di 
uiente  cortiesima  non  sa  appellare  una  propriety  astratta,  ossia 
in  genere,  .  .  .  ed  ove  vogllano  dire  diverse  proprietä.  di  due  corpi 
di  specie  diverse,  eglino  uniranno  in  ima  idea  essi  corpi."  The 
onomatopoetic  character  of  great  part  of  early  speech  was  recog- 
nized by  Aristotle.  An  objection  to  the  doctrine  is  raised  by 
Max  Müller  and  other  modem  philologists.  Before  man  can  form 
any  notion  of  an  external  thing  he  must  perceive  the  impression 
it  makes  upon  liim,  and  this  impression  it  is  which  he  seeks  to 
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express  by  a  mere  cry  and  not  by  any  sort  of  imitatave  sound. 
But  it  is  arguod,  on  the  other  hand,  that  sinoe  impression  must 
reflect  some  quality  inlierent  in  the  object  that  causes  it.  the 
word  expressing  the  iiiiprcssiou  must  also,  to  some  extent,  repre- 
sent the  external  cause.  Hence  Vico  was  not  perhaps  wrong  in 
giving  the  importance  he  did  to  onoraatoptBia.  Poetry  and 
song  preceded  prose.  "  Men,  at  first,  feel  without  remarking  the 
things  felt ;  then  they  remark  them  but  In  the  confused  manner 
of  a  wild  and  primitive  soul ;  in  the  end,  enlightened  by  pure 
re-Ofion,  they  b^in  to  reflect."  Poetry,  the  mental  vehicle  of 
feeling,  is  earliest  everywhere.  When  the  new  languages  of 
Europe  were  forming,  the  poets  were,  onoe  more,  the  earliest  to 
make  use  of  them.  The  early  poets  were  creatures  of  such  high 
imagination  that  they  believed  their  own  fancies,  *'Fingunt 
simid  cretluntque."  This  is  the  reason  why  so  much  of  the 
earliest  poetry  conveys  a  strong  impression  to  us.  These  views 
of  Vico  are  sufficient  to  show  the  direction  which  his  thoughts 
on  language  took.  Although,  as  we  have  pointed  out,  it  was 
impoflsible  for  him  to  arrive  at  any  but  very  rudimentary  notions 
as  to  the  origin  of  language,  he  succeeded,  here  as  elsewhere,  in 
divining  many  truths  only  recently  verified.  His  greatest  merit 
consists  in  his  having  seen  the  importance  of  language  as  the 
earliest  available  storehouse  of  human  history  and  in  the  way  in 
which  he  approached  its  problems. 

Herodotus  attributed  to  the  Egyptians  the  division  of  universal 
history  into  three  periods  :  "  la  prima  degli  Dei,  la  seconda  degli 
Eroi,  la  terza  degU  Uomini."  Vico  accepted  this  division,  and 
to  prove  that  the  periods  were  contemporaneous  in  all  countries 
he  constructetl  a  very  arbitrary  chronological  table.  The  divine 
age,  that  of  the  primitive  family,  is  described,  as  we  have  noticed, 
in  the  Scienza  nuova  with  the  assistance  of  the  conceptions  of 
Roman  family  law.  The  twelve  tables  merely  registered  a  d€ 
facto  despotism  when  they  edicted  :  "  Patrifamilias  ius  vitfe 
necisque  in  liberos  esto."  The  name  "  family  "  would  have  been 
a  misnomer  in  its  origin  unless  we  suppose  it  derived  from  famuli 
or  the  servants  of  the  first  patres  familias.  The  transition  to  the 
second  or  heroic  age  was  begun  when  the  weak  and  the  perse- 
outed  began  to  repair  to  the  arm  of  the  strong,  and  were  taken 
under  their  protection.  Tlie  virtues  developed  in  these  fatmdi — 
docility  and  submission — were  just  those  most  needwl  for  the 
future  state  in  the  governed  classes.    In  process  of  time  these 
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famvli  increased  in  numbers  and  began  to  acquire  csonfidenoe  in 
themselves.  They  forgot  the  old  dread  in  which  their  niaslers 
had  been  formerly  lu'ltl,  and  no  longer  entertaintKl  feelings  of 
gratitude  for  pn»tcction  from  dangers  which  they  had  not  per- 
sonally experienced.  Finally,  resentment  against  their  enslave- 
ment reached  the  point  of  revolt,  and  they  boldly  claimed  recog- 
nition of  their  right«  and  guarantees  of  future  good  treatment. 
But  resistance,  again,  reacting  on  the  masters,  compelled  them 
t<»  (n^ndiirip  and  to  select  a  chief  under  whom  they  might  success- 
fully o|)po&e  their  rebellious  dependant«.  This  is  the  broad  out- 
line of  the  earliest  in(5eptir>n  of  the  state.  In  it  are  no  lunger  found 
only  family  groups,  but  also  opposing  parties,  class  interest  and, 
when  a  vwdus  vivendi  was  estabUshed,  also  a  rudimentajy  con- 
stitution whereby  the  striving  classes  secured  the  observance  of 
the  conditions  of  peace.  In  the  forces  which  militated  to  create 
this  new  social  imit,  not  by  the  action  of  any  external  agency,  but, 
as  he  said,  "ipsis  diotantibus  rebus,**  Vico  saw  the  working  of 
that  Providence  which  is,  at  the  same  time,  present  in  the  human 
spirit,  and,  in  a  sense,  identified  with  it,  securing  the  conformity 
of  social  development  to  the  basal  laws  of  humanity.  Its  agency 
iH  manifest  in  what  he  called  the  "  common  sense  of  nations,"  the 
spontaneous  expression  of  their  common  nature,  "  formed  with- 
out reflection,  felt  by  all  the  mombcrs  ivf  a  class  or  of  a  people,  or 
by  all  the  human  race."  The  importance  of  the  "senso  com- 
mune "  appears  also  in  the  De.  Un^,  where  it  is  said  to  be  "  cora- 
munem  tuse  civitatis  .  .  .  prudentiam,  qua  id  sequaris  aut  fugias, 
quod  omnes  tui  cives  .  .  .  sentiunt  seqiiendum  vel  fugiendiun." 
The  notion  of  a  common  human  nature  is  of  capital  importance 
in  the  Scienza  nuova.  It  was,  of  course,  in  itself  b^'  no  means 
novel,  but  what  hacl  formerly  been  a  mere  expression  of  senti- 
ment Ixxjarae  imbucil  by  Vico  with  a  new  significance  when  he 
used  it  to  explain  national  growth  and  decay.  Vioo's  "  Völker- 
pvsychologische  Betrachtungen,"  says  Dr.  Klemm,  "sind  uns 
demnach  zunächst  ein  eigenartiger  Zug  seiner  Geschichtephilo- 
sophie." It  is,  none  the  less,  a  fact  that  our  author  was  the 
founder  of  Völkerpsychologie  in  the  sense  that  he  was  the  first  to 
see  the  basis  which  it  presup|x>se8  and  to  attempt  the  generaliza- 
tions which  it  hopes  to  establish.  Some  of  the  demeyUi  or  general 
truth  of  menial  history  enunciated  by  Vico  nuiy  be  mentioned 
incidentally  as  examples  of  his  sagacity  and  because  they  pervade 
the  Nciv  ScieiK€  thn>ughout : 
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"  Men  first  heed  what  is  necessary,  then  what  is  useful ;  they 
afterwards  seek  successively  comfort,  pleasure,  and  luxury.  In 
the  end  they  abuse  their  riches." 

''  The  character  of  peoples  Is  first-  crurl,  then  severe,  and,  in 
tiu*n,  gentle,  good-natured,  inquisitive,  and  finally  dissolute." 

''  Governments  should  be  suited  to  the  nature  of  the  governed, 
hence  knowledge  of  the  people  is  the  best  acquirement  of  princes." 

"Customs  are  more  natural  and,  therefore,  more  powerful 
than  laws."  This  opinion  he  explains  more  fully  in  the  De  Uno, 
where  we  are  told  :  "  Botli  customs  and  laws  {legea}  are  the  inter- 
pretation of  the  law  {jua)  of  nature  ;  but  customs  are  the  more 
secure  interpretation  since  they  are  approved  by  existent  circum- 
stances, and,  in  the  course  of  time,  they  disappear  therewith : 
laws,  even  when  better  than  customs,  are  alwa^^  less  secure, 
since  they  emanate  from  the  changeable  will  of  a  legislator." 

The  early  state,  of  the  formation  of  which  we  have  seen  Vico's 
account,  was  of  an  aristocratic  type.  The  king  was  merely 
primus  inter  jxires,  and  the  supreme  power  was  in  the  hand«  of  the 
assembly  of  chiefs,  who  had,  as  it  were,  delegated  to  it  their 
separate  family  authority,  their  rights  of  private  vengeance,  and, 
at  the  same  time,  recognised  the  sovereign  prerogative  of  the 
pubHc  power  to  deal  with  and,  if  necessary,  dispose  of  tlieir  family 
patrimonies  when  the  interest  of  the  State  required.  This  view 
is  still,  in  general  outline,  that  of  modem  writers.  The  earliest 
state  of  which  we  have  any  knowledge  is,  according  to  Freeman, 
"  that  of  the  single  king  .  .  .  ruling  not  by  his  own  arbitrary  will, 
but  with  the  advice  of  a  council  of  chiefs."  The  diversity  of 
land  tenure  in  the  Mddle  Ages  had  its  counterpart,  according  to 
Vico,  in  the  commonwealth  thus  constituted.  The  lands  granted 
by  the  chiefs  to  the  revolted  plt^beians  were  held  by  a  base  or 
bonitary  tenure  similar  to  the  feuda  nisiica  ;  those  of  the  chiefs 
themselves  by  quiritarj'  or  noble  tenure,  whilst  over  all  lands 
there  was  the  immanent  right  of  the  sovereign  assembly  of  chiefs 
equivalent  to  that  of  the  feudal  king.  The  pohcy  of  the  aris- 
tocracy was  conservative  because  their  interests  were  all  opposed 
to  change.  Gass  privileges,  rehgious  rights,  family  authority, 
and  legislation  were  reserved  to  the  chiefs.  Such  a  condition  of 
things  could  not  endure.  The  plelx^ian  class,  compelled  to  pay 
a  tribute  to  the  patricians,  imable  to  transmit  their  land  to  their 
children  because  deprived  of  the  c(mnnbinmand  without  political 
power,  at  length  onoe  more  revolted  and  extorted  from  their 
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opprcRSors  equoKty  before  the  law.  This  marked  the  end  of  the 
heroic  age.  The  system  of  law  and  custom  which  grew  out  of 
this  establishment  of  a  comjnunity  of  equals  was  better  adapted 
to  the  practical  needs  of  life,  but  the  popular  fonn  of  government 
inaugiurated  was  soon  transformed  into  monarchy,  the  inevitable 
latest  type  of  constitution  in  the  recurring  cycle  of  history.  It 
will  be  convenient  here  to  mention  the  celebrated  theory  of  the 
"  oorsi  e  recorsi."  From  the  nature  of  its  subject-matter,  social 
science  must  have  a  theory  to  explain  a  shifting  series  of  phe- 
nomena. Modem  writers  usually  represent  the  course  of  political 
change  as  one  of  progress  ;  Vico  preferred  the  astronomical  con- 
ception of  movement  in  an  orbit.  Not  content  to  apply  his 
theory  of  the  three  ages  to  the  history  of  antiquity,  and  persuaded 
of  its  universal  validity,  he  asserted  that  it  must  also  apply  to 
the  course  of  events  subsequent  to  the  fall  of  the  Roman  Empire. 
The  attempt  to  estabUsh  this  thesis  was  unfortunate,  for  although 
he  did  not  assert  absolutely  complete  repetition  of  events  to  have 
taken  place — "identita  in  sostanza"  but  "  divorsita  nei  modi 
lor'  di  spiegarsi  '* — ^yet  the  difficulties  of  the  argument  drove  him 
to  evident  sophisms  and  to  historically  baseless  aseertions. 

The  poets  of  the  first  cycle  of  history  were,  he  said,  represented 
in  the  second  by  the  chroniclers  ;  there  was  among  the  barbarians 
who  peopled  Europe  a  similar  growth  of  languages,  the  same 
system  of  private  justice  and  family  rehgion.  The  heroic  age 
was  repeated  in  the  feudal  organization  where  the  vassal  held 
the  place  of  the  plebeian  and  did  homage  to  his  lord,  whom  he 
served  in  peace  and  war.  When  kingship  had  absorbed  the  feudal 
system  and  the  Roman  law  of  Justinian  had  spread  through 
Europe,  we  had  a  second  "hxunan  age,"  which  Vico  afst^rtcd  to 
be  most  highly  developed  in  the  countries  of  his  time  where 
absolute  monarchy  was  established.  So  strong  was  his  desire  to 
generalize  this  idea  that  he  sought  to  apply  it  to  countries  of 
which  he  had  practically  no  knowledge,  and  even  asserted  Japan 
ami  other  Eastern  countries  to  be  in  a  state  of  development 
similar  to  that'of  Rome  at  the  time  of  the  wars  against  Carthage. 
All  this  may  seem  fanciful,  but  althoiigh,  as  we  have  said,  the 
cyclical  theory  of  history  is  generally  abandoned,  there  are  not 
wanting  authors  who,  even  at  the' present  day,  assert  the  exist- 
ence of  a  law  not  unlike  that  of  the  recorsi  whereby  the  substantial 
identity  of  certain  social  transformations  with  those  of  former 
time  is  inevitably  determined.    Gomplowiez  is  notably  one  of 
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thorn.  Although  there  avci  pasKOgeK  in  tho  De  Uno  in  which  Vico 
appears  to  imply  that  monarchy  i«  essentiallj'^  better  than  other 
forms  of  government — "  maxime  naturip  c^>nveniens  " — it  may 
be  afiBumed  that  this  was  not  hiß  mature  opinion.  **  Where/*  he 
sa3's  in  the  Sciettza  nnova^  "  there  is  doubt  cw  to  tbe  character  of 
a  people  they  will  be  best  governed  in  accordance  with  the  nature 
of  their  Burn>undiiigK  (in  conformitä.  deUa  natura  dei  siti)  .  ,  . 
in  hot  and  stimulating  climates  after  a  manner  different  from 
that  suitable  to  cold  and  slow-blooded  peoples  (di  ottuso  in- 
gegno).'*  Such  an  opinion  reminds  us  less  of  Aristotle's  academic 
order  of  merit  among  conntitutions  than  of  the  vigorous  sentence 
of  Macaulay  :  "  A  man  who,  upon  aljstract  principles,  pronounces 
a  constitution  to  be  good  without  an  exact  knowledge  of  the 
people  who  are  to  be  governed  by  it,  judges;  as  absurdly  as  a  tailor 
who  should  measure  the  Belvidere  Apollo  for  the  clothes  of  all 
his  customers." 

Monarchy,  aristocracy,  and  democracy  are,  for  Vico,  a]l  of 
them  natural  forms  of  government :  each  belongs  to  one  or  more 
stages  of  civilization,  and  works  better  than  either  of  the  others 
when  a  nation  is  in  need  of  a  particular  set  of  advantages,  or  when 
it«  mood  turns  in  certain  directions. 

The  justifiableness  of  all  governments  is  to  be  meaflured  by 
tile  continuance  of  the  cau^e  t^^  wliich  they  owe  their  exwtence. 
So  long  as  the  best  and  wisest  men  are  secured  in  authority  the 
government  is  legitimate  and  ite  transformation  wrongful,  how- 
ever more  s^Tnmetrical  or  more  plausible  its  substance  may 
appear.  When  the  patricians  alone  ixjssessed  knowledge,  capa- 
bility, and  organization,  their  rule  was  reasonable.  When  the 
lower  classes  had  advanced  in  eultui'e  and  their  rulers  no  longer 
had  any  real  su^x^iority,  but  relied,  for  their  poUtical  preponder- 
ance, on  inherited  privileges,  the  time  had  come  when  it  waa 
right  and  proper  to  depose  them  from  power.  Absolute  monarchy 
is  equally  suitable  in  countries  like  those  of  the  East,  where  a  de- 
generate i>eople  without  self-control,  weakened  by  sloth  and 
riches,  bows  the  more  readily  before  a  despot  because  he  arro- 
gates to  himself  a  discretion  they  are  too  dull  to  desire  or  too  effete 
to  exercise.  When  an  energetic  race  has  become  self-conscious 
and  developed  the  faculties  of  collective  action,  its  need  for  a 
more  popular  form  of  constitution,  in  which  its  best  elements 
may  fuid  room  to  expand,  is  as  real  as  the  physical  requirements 
of  the  individuals  who  compoee  it.    The  trend  of  the  transfor- 
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mation  of  nations  is,  however,  in  its  essence  decadent.  The 
accumulatir>n  of  riches,  the  refinement  of  social  life,  and  clasa 
discord  lead  to  the  weakening  of  the  body  politic.  At  time«  the 
shattered  machinery  of  state  is  put  right  by  the  iron  hand  of  a 
Cffisar.  But  if  the  machinery  is  past  repairing  nothing  can  save 
from  dissolution  and  anarchy  but  the  rude  repression  of  a  foreign 
conqueror.  The  subjection  of  one  people  by  another  is  justified 
and  beneficial  when  it  siipfilies  a  means  for  bringing  back  to  the 
vanquished  renewed  |x>wor  of  poHtical  life  ;  "  he  who  cannot 
govern  hinisc^lf  must  aUow  himself  to  be  governed  by  another  .  .  ., 
the  workl  will  always  be  governed  by  those  whose  nature  ia 
superior.'* 

The  sound  sense  of  these  opinions  is  mingled  with  the  de- 
spondent note  of  the  "  corsi  e  ricorsi,**  but,  as  may  be  seen,  the 
idea  of  the  recurrence  of  political  history  is  not  in  reahty  essential 
to  (he  spirit  of  the  Scienza  miova,  nor  docs  it  preclude  the  possi- 
bility of  real  and  permanent  progress.  The  strwn  of  pessimism 
in  the  social  speculations  of  Vic«  is  due  to  a  variety  of  causes. 
The  degradation  of  the  prehistoric  past  he  had  discovered,  the 
disruptii)!!  ami  downfall  of  the  great  institutions  of  Reime  and 
of  Greece  which  he  had  studied,  the  lawlessness  of  the  Italy  in 
which  he  lived,  had  all  contribut*;d  to  distemper  hi«  outlook  on 
the  future  and  to  prevent  him  from  duly  appreciating  the  signs 
of  serious  improvcDK'nt.  When  he  expres«*s  faith  in  the  inten- 
tions of  Providence,  he  does  not  seem  to  base  it  on  the  lessons  his 
Rciejice  had  taught  him,  nor  to  realize  that  the  instinctive  belief 
in  progress  is,  in  his  own  phraseology,  part  of  the  ae^iao  commune 
of  mankind,  or,  as  we  might  put  it,  one  of  the  best  guarantees  of 
itfl  attainment. 

A  Frem;}!  critic  has  dispaniged  the  pohlical  studies  of  Vioo, 
as  compared  with  those  of  Montesquieu,  on  the  groimd  that  he 
confined  himself  so  exclusively  to  the  examination  of  the  institu- 
tions of  Rome.  It  is  true  that  the  author  of  LEsprii  des  Lois 
surveyed  a  larger  field,  but  his  attention  to  medieval  history 
is  due  rather  to  his  desire  to  indicate  the  right  means  of  reforming 
the  absolute  monarchy  of  France  than  to  his  having  a  wider 
grasp  of  his  subject  than  Vico. 

Just  as,  in  the  region  of  ideas,  the  study  of  politic«  is  still 
influenced  by  the  specTiIations  of  Plato,  Isocrates,  and  Aristotle, 
pohtical  facte  are  still  taken  by  modern  authors  very  largfijy 
from  the  records  of  Roman  history.     "  If  we  were  oompelled  to 
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set  as>\de  the  study  of  Roman  law,  our  inquiry  into  the  origin  of 
law  and  of  society  would,"  says  Main«,  "  be  at  once  reduced,  in 
great  part,  to  vague  conjecture."  The  best  proof  that  Vico 
did  not  commit  an  error  in  relying  too  much  on  Roman  history 
is  that  he  arrived  at  many  of  the  best  established  conclusions  of 
Mont**8quieu  and  later  writers.  He  might,  himself^  have 
attempted  to  justify  his  method  on  the  ground  of  the  essential 
sameness  of  political  evolution  in  all  nationn,  a  result  of  the 
"  commune  natura  della  nazioni."  It  wa«,  of  course,  impossible 
for  him  to  have  any  exact  knowledge  of  the  primitive  indigenous 
races  of  Italy,  deprived,  as  he  was,  of  the  assistance  which  his 
successors  have  derived  from  philological  and  archax)logical 
discoveries,  but  he  made  excellent  use  of  the  materials  at  his 
disposal.  Tlic  importance  of  clearing  up  the  origin  and  phfutcs 
of  the  strudle  between  plebeians  and  patricians  seems  to  have 
been  as  evident  to  him  as  to  Niebuhr  and  Mominaon.  In  his 
account  of  the  primitive  nature  of  the  gentes,  in  his  opinion  that 
the  clients  were,  at  first,  identical  with  the  plebeians,  he  is  in 
agreement  with  Monrnisen,  although  Niebuhr  had  differed  from 
him.  Later  writers  have  not,  it  is  true,  agreed  to  the  complete 
dismissal  of  the  kings  as  pure  mjihs.  For  them  there  is  more 
reahty  in  the  Tarquins  than  in  Romulus  and  Numa,  but  dis- 
tinction is  a  characteristic  of  matured  thought,  and  ought  not 
to  be  expected  in  a  pioneer. 

One  of  the  most  remarkable  and  most  successful  of  Vico's 
Roman  researches  was  that  into  the  origin  of  the  "Twelve 
Tables."  His  conclusion  that  Ihe  statements  of  Livy,  PlLny.  and 
other  classical  writers  were  not  to  be  relied  upon,  that  the 
"  Tables  "  were  derived  from  the  customary  laws  of  the  peoples 
of  Latium,  and  not  from  Greek  legislators,  is  now  generally 
accepted.  Vico  gave  all  the  strongest  reasons  that  have  been 
advanced  to  disprove  the  existence  of  a  mission  to  Greece.  He 
showed  the  contratlictions  in  the  story  and  pointed  out  that  the 
similarities  between  Attic  and  Roman  law  are  traceable  to  general 
causes  and  are  insuflSeient  to  warrant  beHef  that  the  one  system 
borrowed  from  the  other.  But  these  conclusions,  remarkable 
as  they  may  be,  are  less  important  than  the  opening  of  new  fields 
of  discussion  to  which  the  controversies  which  arose  out  of  them 
immediately  led.  Throughout  Italy  opponents  and  partisans 
of  Vico  quickly  began  to  discuas  his  breach  with  tradition,  ajid 
inquiry  into  early  Roman  law  received  a  new  impetus  and  began 
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to  tAke  the  direction  which  it  hae  since  followed.  Freedom  of 
debate  wae  thus  introduced  by  Vioo  into  yet  another  branch  of 
Btudy. 

In  the  second  edition  of  the  Sciema  nrwva,  Vico  devoted  the 
tliird  book  to  "  the  discovery  of  the  true  Homer."  His  inquiry 
into  the  origin  of  the  Homeric  poems  has  importance  because  he 
regarded  it  a»  a  model  of  the  proper  treatment  of  early  mytlis, 
and  from  the  fact  that  many  of  his  opinions  are  derived  from  the 
results  with  which  it  fumislied  him.  Although  bo  many  Greek 
scholars  readily  accept  Arnold's  advice  to  the  translator  "  not 
to  go  into  the  vexed  question  of  Homer^s  identity,"  it  is  still  a 
debated  point  whethert  he  iM>emH  were  written,  or  rather  "  edited." 
by  a  single  author.  For  Vico,  the  true  Homer  was  the  Greek 
people  itself.  No  one  genius,  but  the  spirit  of  the  race  groping 
in  the  seciilar  struggle  for  national  light  and  life,  expressed  iti> 
pains  and  its  idciUs  in  the  Iliad  and  llie  Odyssey.  The  youthful 
exuberance  of  earliest  Hellas  appears  in  the  Iliad  with  it«  Achilles, 
the  demigod  of  Forw  and  virik^  aggressiveness.  Odysseus  reveals 
no  longer  the  same  temper.  In  him  is  seen  another  order  of 
virtues.  Worldly  wisdom  and  stratagem  are  more  important  than 
bodily  strength,  Cal^T)so  and  Circe  are  less  resistible.  The  second 
poem  is  unmistakably  the  product  of  a  later  age.  Both  are  tlie 
work  of  many  poets,  but  their  fundamental  difference  in  senti- 
ment and  style  shows  that  the  pieces  imited  in  the  Iliad  belong 
to  a  more  remote  age.  The  '*true  Homer  "  is  thus  the  founder 
of  Hellenic  civilization,  he  is  it«  first  philosopher  and  historian. 
for  early  hit^tory  was  necessarily  poetical»  and  poetry  was  but  an 
idealized  history. 

Friedrich  August  Wolf  refused  to  acknowledge  that  his 
Homeric  theory  had  been  anticipated  by  Vico.  *'  Alices  hat  eher 
das  Ansehen  von  Visionen  *'  was  hardly  a  fair  verdict  on  the  third 
book.  It  is,  in  fact,  on  Vico,  and  not  on  the  German  critic» 
that  we  should  look  as  the  originator  of  the  modem  view  of 
Homer  and  of  the  true  method  of  kindred  QueUefihutide. 

The  preceding  sketch  of  the  principal  contents  of  the  Sciema 
niimxi  may  help  to  show  that  it  was  one  of  the  most  remarkable 
books  of  the  eighteenth  centur>\  In  many  respects,  besides  the 
points  to  which  we  have  adverted,  Vico  foreshadowed  the  metbtxls 
of  modern  writers.  He  saw,  for  instance,  that  valuable  assistance 
might  bo  derivtul  from  biology  for  the  purjx)8e8  of  social  studies. 
and  illustrated  some  of  his  theories  by  reference  to  what  was 
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then  known  of  savage  raoes.  But  bo  much  in  his  great  work  was 
novel,  so  many  discoveries  had  to  be  made  before  his  ideas  could 
be  tested  and  arranged,  that  it  was  impossible  for  him  to  do  justice 
to  his  powers.  Tradition  has  it  that  Vico  sent  a  copy  of  the 
Sciema  nttova  to  Newton.  He  wished,  perhaps,  that  the  author 
of  the  Maihemaikal  Principlea  might  know  that,  while  the  prin- 
ciple of  universal  gravitation  had  been  discovered  by  an  English- 
man, an  Italian  had  found  that  man  in  society,  no  less  than 
matter,  was  subject  to  the  action  of  ascertainable  laws.  Although 
Newton  could  not  admit  that  Vico's  "  laws  "  were  clear  or  un- 
exceptionable in  the  same  sense  as  the  imiformities  of  nature, 
he  may,  nevertheless,  have  recognized  that  the  attempt  of  Vico, 
abortive  though  it  might  be,  was  worthy  of  high  praise.  The 
progress  of  all  knowledge  is  slow,  and  the  saying  of  Wilhelm  von 
Humboldt  is  especially  true  of  social  science :  "  Between  the 
conception  and  the  realization  of  an  idea  extend  vast  intervals 
of  space  and  time." 

A  complete  list  of  "  Vico  literature  "  may  be  seen  in  the 
Bibliografa  VuMana,  by  Signor  B.  Croce  (Naples,  1904).  The 
best  and  latest  critique  of  Vico's  ideas  on  social  science  is  that  of 
Dr.  Otto  Klemm  in  his  0.  B.  Vico  als  Oeschichtsphüosojjh  und 
Yölkerpsychohg  (Leipzig,  1906).  An  excellent  general  view  of 
Vico  ifl  given  by  Professor  Flint  in  the  volume  on  Vico  in  Black- 
wood's Philosophical  Glaasica, 
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CORNKLroS  VAN  BYNKERSHOEK 

Cornelius  vau  Btskershoek,  the  son  of  a  merchant,  was  born 
at  Mi<kllcburg  in  Zcalaml,  May  29,  1673.  Ho  was  educated  at 
the  University  of  Franeker.  in  Friesland,  where  he  first  studied 
the  humanities*  and  then  the  Roman  law.  HIh  university  career 
was  a  distinguished  one  ;  and  he  received  the  highest  eulogy  from 
the  celebrated  professor  Huherus.  Afterwards  he  settled  at 
The  Hague,  became  an  advocate,  began  the  preparation  of  a 
work  on  Dutcli  municipal  law,  Corpus  juris  HoUandxcx  el  ZelaTtdici, 
and  published  various  dissertations  on  Roman  law.  In  1702 
appeared  a  study  on  the  L.  a^iüurt*;  ix.  ff.  de.  L.  Rhodia  de  jachi, 
immediately  followed  by  his  well-known  De  Dominic  Marts,  a 
work  on  the  sovereignty'  of  the  sea.  dealing  with  many  important 
mutters  which  had  during  the  two  preceding  centuriee  aroused 
groat  controversy.  Like  Grotiua,  he  did  not  remain  at  the  bar. 
In  1703  he  was  appointed  a  judge  of  the  Supreme  Court  of  Hol- 
land, Zealand,  and  Wtst  Fricßland,  which  sat  at  The  Hague,  and 
in  1724  became  the  President  of  that  Court.  His  duties  gave  him 
an  insight  int*>  the  nature  and  ciistom»  of  interstatal  diplomatic 
rehitionshipn  and  a  thorough  knowledge  of  the  usages  and  pracv- 
tical  tletailsof  maritime  international  law.  In  1720  he  pubhshed 
his  work  on  the  rights  and  duties  of  ambassadors,  De  Joro  ltg€^ 
tontm;  and  in  \1^1  QutEstiones  juris  ptibliri,  (»f  which  the  first  part. 
De  rebus  belUcis,  considers  the  most  vital  questions  relating  to  tho 
international  laws  and  customs  of  war.  He  died  April  16,  1743. 
An  unfinished  work,  QncBstiones  juris  privatt,  appeared  after 
his  death.  His  various  writings,  which  had  attracted  a  good 
deal  of  attention,  and  had  already  begun  to  exercise  much  influ- 
ence on  the  legal  and  political  thought  of  the  time,  were  collected 
by  Vicat,  the  Professor  of  Jurisprudence  at  Lausanne,  and  pub- 
fished  in  1761  at  Geneva,  in  two  folio  volumes.  The  contents  of 
these  are  as  follows  :  Vol.  i. — (1)  Observationes  juris  Eomani,  in 
eight  books»  matters  of  Roman  law,  some  considered  from  a  novel 
standpoint ;  (2)  Opuscula  varii  argumenti,  six  dissertations  on 
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Roman  jurisprudence  — e.g.,  on  de  origine  juris,  on  patria  potestas, 
etc. ;  (3)  Reply  to  certain  criticismH  of  the  preceding.  Vol.  ii. — 
(1)  0})era  minora,  six  dissertations,  of  which  the  fifth  is  De  Do- 
minio  Maris  and  the  sixth  Deforo  legcUorum ;  (2)  QucBstiones  juris 
jmblici :  (o)  De  rebus  bellicis  (6)  De  rebus  varii  argumenii,  con- 
sidering a  variety  of  subjects  relative  to  the  law  of  nations  and 
to  Dutch  law — €.^.,  c.  iii.  to  c.  xii.  on  legal  position  of  ambassadors, 
c.  xxi.  salute  to  ships  of  war  at  sea  ;  (3)  Qaoestiones  juris  privaU, 
in  forty-eight  chapters,  divided  into  four  books — questions  of  civil 
law,  and  Dutch  municipal  law,  and  also  of  insurance  and  other 
matters  of  maritime  and  commercial  law. 

Ill  addition  to  these  publish^^d  treatises,  he  wrote  also  two 
other  worlcs,  the  Corpus  juris  HoUandici  et  Zelandici,  and  Observa- 
tiones  tumidivarics,  notes  on  the  cases  which  had  come  before  him 
in  the  course  of  his  judicial  work ;  but,  in  accordance  with  his 
will,  these  writings  were  never  pubhshed. 

The  work  of  Bynkershoek  entitles  him  to  a  very  high  place 
among  international  jurists.  Indeed,  HalP  says  he  "was  the 
earliest  writer  of  rea.1  importance,  and  few  of  his  successors  have 
equalled  him  in  sense  or  in  sight."  His  range  of  subjects  was  not 
HO  wide  as  that  of  Grotius,  Pufendorf,  Wolf,  or  Vattel,  for  his 
intention  was  not  to  produce  a  systematic  work  on  the  law  of 
nations.  But  the  matters  he  took  up  for  examination  are  trcAted 
more  fully,  more  thoroughly,  with  stricter  logic,  and  with  more 
praeticaJ  wisdom  than  had  ever  been  done  before.  By  hLs  long 
professional  life  he  had  acquired  a  habit  of  concise  statement, 
terse  expression,  exact  analysis  of  complex  problems,  oleamt^ss 
of  explanation,  mastery  over  details,  and,  generally,  an  attitude 
of  impartiality  in  the  consideration  of  conflicting  claims.  On 
more  than  one  occasion  he  gives  a  rleliberate  opinion,  directly 
opposed  to  the  practice  of  his  own  country ;  in  dealing,  for  ex- 
ample, with  the  question  of  neutral  goods  on  an  enemy's  vessel, 
he  is  against  the  Dutch  diplomacy  and  ordinances  by  means  of 
which  Holland  had  been  enriching  herself :  and  this  attitude  is 
the  more  remarkable  as  he  occupied  a  prominent  judicial  position 
in  his  country's  service.  His  reasoning  is  constantly  emphasized 
by  apt  historical  and  legal  allusions,  though  he  carefully  avoids 
that  superfluous  display  of  learning*  which  frequently  interferes 

1  IniemaUonal  Law  (Oxford.  11X4),  p.  583. 

*  Borbeyrao,  in  the  preface  to  his  translation  of  Deforo  legatoruftk.  vAy^i 
"  Quand  on  ost  si  richo  do  son  propro  fonda,  on  fait  tr6e  bion  do  laiaaor  k 
d'autros  lo  soin  d*ompruntor  oo  qui  a  M  däjti  fait.*' 
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with  the  argument  and  ohecuree  the  principles  laid  down  by  hiA 
predecessors.  His  argument  is  characterized  by  the  practical 
readiness  and  directness  of  a  prudent  and  just  man  of  affairs, 
rather  than  by  the  oircuitDUs  abstractions  of  academic  subtlety. 
His  convictions  are  supported  not  by  metaphj-sical  ingenuity, 
but  l)y  ap])ealing  to  reason  and  common  sense  and  the  actual 
practice  of  his  time.  He  is  not  partial  to  visionary  theories,  and 
yet  d(W8  not  apotheosiso  mere  precedent.  He  takes  a  middle 
course,  supplementing  actual  practice  by  the  corrective  criterion 
of  reason,  and  interpreting  the  philosophical  demands  of  reason 
in  the  light  of  actual  facts,  the  necessities  of  daily  life,  the  in- 
evitable human  limitations,  and  the  aUowances  to  be  made  for 
the  maintenance  of  harmonious  international  relationships.  One 
may  say  that  general  utility  is  his  determining  principle,  and  the 
positive  method  his  constant  guide,  the  application  of  which  is 
marked  by  a  sound  judgment,  an  active  intellect,  and  wide 
learning.^  Many  of  his  decisions  in  difficult  controverted  qoea- 
tions — e.g.,  limits  of  territorial  sea — ^have  always  been  referred  to 
aa  poesessijig  high  authority.^  His  ^vritings  throughout  retlect  a 
certain  geniality  and  buoyancy  of  temperament ;  at  times  a  dry 
vein  of  humour  is  introduced,  as,  for  example,  when  he  refers  to 
the  many  disputes  arising  out  of  the  elohsilication  of  tobaooo  as 
contraband  of  war  :  nothing  substantial,  he  says,  really  resulted 
from  the  controversy — it  wc-iit  off  in  smoke  ("  in  fmuum  abierat  '*). 
It  is,  of  course,  possible  to  discover  certain  faidts  in  Bynkershoek'a 
work,  such  as  a  certain  disposition  to  arrive  at  solutions,  by  his 
rigorous  logic,  of  diverse  matters  which  were  already  generally, 
accepted,  and  a  tendency  to  disregard  the  growing  humanneas 
in  the  attitude  of  the  time  towards  some  of  the  incidents  of 
warfare.^ 

To  gain  a  better  understanding  of  his  doctrine,  it  is  well  to 

^  HoinoooiuB,  in  hia  edition  of  tho  first  four  books  of  Ott^ervationfs  jvria 
lioiiiani  (Luipeio,  1723),  flavfl  of  him  :  "  Adtiiiraliw  pntoipue  virj  oruiiitif^inti 
iudidum  aero,  ingoniuni  solore,  juris  sciontiani  ijiUHitutiim  ac  douiquu  lucrvdi- 
bilexn."  CJ.  also  the  opinion  of  BiWor  of  Byiikorshoek'a  position  i\»  a  civiiiau  : 
*^  Auch  als  Civilis!  znUBa  sein  Name  untor  cTou  orstou  dor  groeeoa  Niodorläiidis- 
chon  iSchulo  gtmaiint  uord&n.  nobou  Hubor.  J.  Voet  und  Noodt "  (F.  Ton 
Holtzondorff,  Uandbuch  de«  Völkerrechts,  Borlin.  1886,  Bd.  i.,  p.  469). 

'  "Lord  3iAnsfiold  eiwko  oxtromoly  uoll  of  lUiikorvhooK,  and  reoom- 
mondtjd  O8peoially  as  woll  worlh  reading  hie  book  ol  prize«,  Qut^iionm  juris 
publid  •'  (2  Bur.  690,  in  margin). 

'  '*  Doe  ih^rieä  pluü  duticos.  plub  himuiiiius,  ont  d^*fiiütivumuiit  pr^valaj 

3uftDd  le  m&ffistrat  nollanduia  s  Attacho  oucoro  4  prönor  ot  k  justifior  d« 
urea  »t  cruulK»H  niaxiines ''  (K.  Nys,  Le  Droit  InUmational,  nniz«UM,  1004, 
U  p.  2E2). 
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riMili/yt^  his  position  relative  to  the  different  juristic  schools  which 
had  already  been  establishtxl  before  he  began  to  write.  In  the 
fchirt<M?nth  century  we  find  "Tecole  canonico- Internat ionahst«"^ 
expounding  a  canonical  theory  of  the  law  of  war.  In  the  next 
two  centuries  civilians  take  a  wider  range  of  subjects  :  questions 
of  alliances  and  other  international  relationships,  questions 
relating  to  war,  and  the  ambassador.  Writings  increase  in  the 
sixteenth  centUT}-,  showing  substantial  progress  in  the  conoeptian 
of  iaterstatal  regulations  ;  the  scope  is  further  widened,  maritime 
mattere  and  the  rank  of  States  receive  more  systematic  treat- 
ment. The  two  most  important  writers  of  this  time,  the  Spanish 
Jesuit  Francis  Suarez^  and  Albericus  Gentilis,^  have  been  tenued^ 
the  precursors  of  Grotius.  The  De  jure  belli  ac  pacts  (1625)  of 
Orotius  is  really  the  first  complete  and  methodical  treatise,  which 
soon  began  t-o  exercise  a  profound  influence  on  Europe.  It 
attempted  to  reconcile  to  some  extent  the  conception  of  ethical 
transct^ndentalism  with  that  of  the  practical  neci^ssity  and  utility 
of  national  and  international  policy — that  is,  a  harmonizing  of 
the  jue  iialuralc  with  ju^  voluTiiarmm,  of  wliieh  the  former  element 
is  considered  predominant  as  being  '*dictatura  rectie  rationis,"* 
and  which  is  '*  ndeo  iminutabile,  ut  ne  a  l>eo  quidem  mutari 
quoat."**  The  positive  or  voluntary  element  is  the  result  of  the 
manifestation  of  the  will  of  nations,  which  necessarily  varies 
according  to  time  and  circumstances,  but  yet  recognizes  the 
principle  of  utility.'  Such  consent  is  only  to  bo  oonsidereii  as 
tacit  like  the  ''jus  non  scriptum  quod  oonäensus  f  acit "  of  the 
Roman  jurisconsults.  This  attitude  of  Grotius  compels  him  to 
have  constant  recourse  to  ancient  examples,  and  deliberately  to 
avoid  modem  illustrations.® 

Soon  afto^^va^ds,  the  work  of  Zouche  introduced  an  important 
modification  of  Grotius'  doctrine.  His  book,^  which  has  been 
called  the  first  manual  of  the  positive  law  of  nations,  lays  the  first 
foundation  of  the  English  School,  though  similar  tendenciea  are 
already  found  in  Seiden.'**  With  Zouche,  the  voltmtary  element, 
based  on  actual  usage,  is  the  more  importaiit ;  and  again,  unlike 

'  P.  Loflour,  Inirod.  ä  un  umr»  de  droit  inier.  pub.  (Paria,  18D3),  p.  74. 

*  De  Legibus, 

^  D<  Ugaiionibua  (1583) ;  De  jure  belli  (1B8Ö). 

*  Kiviur.  in  HoltzondorfTa  Handbuch,  op.  cii,,  I.  §  85. 

6  Bk.  1..  c.  1,  §  10.  fl  Ibid,  ■   Prolog.,  §  17. 

*•  C/".  his  own  avowal,  l*rr>IoR.,  §  58. 

"  Jurvi  ei  judicii  Jccialis,  &ive  juris  inler  aentea,  olc.  (1650). 
>    Mare  dausum  (1G35) ;  De  jure  naturtui  et  gentium,  etc.  (1Ü4U). 
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Grotius,  he  adduoee  examples  and  fact«  from  more  modern  tinR^. 
The  jua  gentiuvi  of  Grotiua  becomes  with  Zouche  the  pis  inUr 
genUs,  an  espreesion  which  prepared  the  way  for  Bentham^s 
international  law. 

In  the  seventeenth  centmy  the  law  of  nations  begins  to  be 
more  widely  and  seriously  studied — e.g.,  in  the  universities  of 
England,  Holland,  Germany,  and  Sweden.  Philosophical  writers 
add  a  new  note,  urging  a  philosophical  rather  than  a  juridical 
botiis  for  interstatal  relationships.  Conflicting  tendencies  are 
manifested  ;  there  is  a  wavering  l>etween  the  "natumlism**  of 
Grotius  and  the  ''  positivism  "  of  Zouche,  or  a  deeire  to  effect  a 
reooncihation.  Thus,  three  schools  had  evolved — the  *'  nature 
alists,"  tbe  ''  positivists,"  and  the  "  Grotians."  Pufendorf  is*  at 
the  head  of  the  first.  He  starts  from  Hobbes^s  assertion,^  the 
germ  of  which  is  found  in  Grotius,  that  the  so-called  law  u{  nat  io 
is  only  an  application  of  natural  law  to  State  relationshipc^ 
maintains  that  the  positive  element  has  not  the  character  of  real 
law  apart  from  the  natural  law,  which  alone  possesses  the  legnl 
sanction — "  quod  quidem  legis  proprie  dictse  vim  habeat,  qua; 
gentca  tamquam  a  superiore  profecta  stringat."^  The  positivists 
at  first  held  that  the  positive  element  in  the  law  of  nations  is 
distinct  from  the  natural,  and  that  the  principles  underlying 
usages  and  treaties  possess  legal  force.  This  is  the  point  of  view 
of  Text<»r  and  Riwhel,''  who  emphasize  the  positive  character  of 
"  jus  pluriimi  liberarum  gentium,  pacto  sive  placit»)  expressim 
aut  tacito  initimi,  quo  utilitatis  gratia  sibi  invicem  obligantur.** 
and  urge  that  the  rules  arising  from  custom  constitute  a  jus 
gciUinm  commune,  obligatory  on  State«  in  general,  whilst  those 
arising  from  treaties  form  a  jits  gentium  proprium,  obligatory  only 
on  the  contracting  parties.  The  Grotians  f»ccupy  an  intemunliato 
position  ;  they  retain  the  distinction  between  the  7?«  naturale  and 
the  ju8  volurUariu9n,  but,  unlike  Grotius.  they  consider  the  two 
of  equal  importance.  This  position  was  taken  up  in  the  seven- 
teenth and  eighteenth  centuries  by  a  large  number  of  writers,  of 
whom  WolF  and  Vattel**  are  the  most  important. 

The  course  of  events  in  Kuropc  after  the  Thirty  Years*  War 
tended,  in  many  respects,  to  emphasize  the  positive  aspect  of 


I 


De  jure  naiurcc  el  genHum  (1672). 

De  cive  (od.  mW).  c.  xiv.,  §  4,  p.  234. 

Op.  ciL,  II..  c.  iii..  §22.  «  De  jure  natura  ti gentium  (WOy, 

InatUationes  juris  natura  ei  gentium  (1750). 

Droit  dea  gens.     (NeuofaAte),  1758). 
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international  law.  Th«  principle  of  consent  acquired  greater 
influence  than  ever.  The  Peace  of  Westphalia  (1648)  was  itself 
the  first  great  act  of  European  diplomacy,  the  first  great  inter- 
national settlement  by  treaty.  The  meeting  of  the  Protestant 
Powers  at  Osnaburg  and  that  of  the  Catholic  Powers  at  Münster 
are  noteworthy  events  in  the  development  of  international  re- 
lationships ;  the  conception  of  European  equilibrium  became 
prominent,  and  the  independence  of  States  was  recognized.  The 
family  of  nations  began  to  acquim  somewhat  more  than  a 
chimerical  existence.  The  extension  of  maritime  interconrse 
gave  rise  to  usages  and  customs  which  gradually  assumed  the 
force  of  law,  and  diplomatic  methods  became  more  imiform  and 
systematized.  Congresses  were  heki  more  frequently,  and  the 
rise  of  neA^'spapers  helped  to  spread  the  conclusions  arrived  at. 
Memoirs  were  published,  and  coUeotioiis  of  diplomatic  documents 
made.  In  France,  England,  and  Germany  collections  of  treaties 
were  issued.  Daniel  von  Nessel  in  1 690,  and  Ix^ibnitz  in  1 693,  were 
then  led  to  bring  together  the  treaties  and  diplomatic  documents 
of  every  age  and  country.*  Writers  having  now  the  actual  facts 
before  them,  were  not  so  ready  to  indulge  in  metaphysical  abstrac- 
tions, but  were  morodisposed  todrawgeneralizationsfromthemass 
of  data  furnLshed  by  the  arranged  catalogues  of  historical  events. 
Thus  it  became  clear  that  the  development  of  the  law  of  nations 
would  be  more  full}'  imderstood  and  facihtated  if  time,  place,  and 
circumsUince  be  taken  into  account,  and  the  forw  of  treaties  and 
usage  with  theirexpress  or  implied  consent  recognized.  Grotius  and 
Leibnitz^  had  alreatly  suggested  the  principle  of  utility,  Cumber- 
land^ ha<l  emphasized  it,  it  was  admitted  by  nearly  all  subsequent 
writers,  and  later  it  became  the  basis  of  an  entire  political  philo- 
sophy, such  as  that  of  Bentham.  Now  the  modem  school  of 
jurists  recognizes,  as  is  pointed  out  by  Lcseur,**  the  positive  value 
and  juridical  nature  of  rules  involved  in  treaties  and  customs, 
the  possibility  of  a  rational  regulation  of  interstatal  relationships, 
the  eeJf-fluflSciency  of  positive  law,  which  cannot  be  superseded, 
but  only  guided,  by  natural  law  (the  modem  moaning  of  which  is, 
however,  different  from  tliat  of  Grotius),  and  attaches  importance 
to  systematic  exposition  and  codification.  And  of  this  mtnlem 
school  it  may  with  much  truth  be  said  that  Bynkershoek  is  the 

*  Codex  juris  gentium  di-plomaticns  (1093) ;  and  a  supploraent,  Manii^M 
eodicia  juris  tjetUium  dipiomaiict  (1700). 
'  Z>e  u*u  actorum  publicontm,  §  13. 
'  De  legib*is  natura,  c.  v.,  §  1.  *  Op.  cit.,  p.  12fl. 
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preciiTBor.    "  On  peut  dire  de  Bynkeruhoek  et  de  O.  F.  de  Martens, 

qu'ils  aont  lea  deux  pr^urseurs  de  I'^oole  moderne,  qu'Us  lui  ont 
donno  son  orientation."* 

B3iikerBhoek  not  merely  laj^  stress  on  the  positive  element, 
but  makes  it  almost  exclusively  the  basis  of  his  work.  The  will 
of  nations,  express  or  implied,  is  more  important  than  elaborate 
theories  of  natural  law,  though  there  is  in  everj*  system  a  place 
for  reaeoned  criticism  {ratio)  serving  as  a  corrective.  He  empha- 
sizes the  avowal  of  Grotius  :  "  Ratione«,  quae  pro  se  quisque 
affenmt,  niliil  definite  concludunt,  quia  jus  hoc,  non  ut  jus 
naturale,  ex  certis-  rationibus  certo  oritur,  sed  ex  voluntate 
gentium  modum  accipit/*^  The  law  of  nations  is  derived  from 
usages  [testis)  traditions  and  customs  {niores),  and  the  express 
consent  of  States  {consensus  gentium)  as  manifested  in  trcÄtiee. 
Usage  is  also  based  on  the  evidence  of  agreements  and  onlinances 
{iKicJa  et  edicta).  In  the  absence  of  written  law,  the  existence  of 
long-established  universal  customs  and  practices  is  a  presumption 
of  their  legal  character,  and  of  their  binding  force  upon  all  men 
"si  .  .  .  ratione  utantur";  and  in  this  manner  rights  are 
acquired  by  nations  and  obL'gatioim  imposed  on  them,  without 
which  peace  and  war,  commerce,  embassies  and  alliances  are 
meaningless.^  Express  consent  always  overrides  the  presump- 
tion of  tacit  consent.^  Certain  practices  of  other  States  may 
sometimes  be  contrary  to  our  own  advantage,  hut  we  should 
regard  these  in  the  light  of  reason  and  not  from  personal  advantage 
or  otherwise;  ''utiMtas  equidem  nostra  non  admittit,  sed  do 
ratione,  non  de  utilitate,  omnis  disputatio  est."  ^  The  rules  laid 
down  by  oiu*  laws  and  treaties  are  not  alone  sufiicient  to  establish 
the  law  of  nations ;  in  order  to  be  just  and  vahd  they  must  be 
consonant  with  reason.  *'  Nulla  ullorum  hominum  aiictoritaa 
ibi  valet,  si  ratio  repugnet."**  Bj-nitershock  trice  to  obtain  a 
harmonized  combination  of  reason  and  custom  as  the  whole  basis 
of  international  law.  This  is,  indeed,  the  truest  ideal ;  but  the 
difficulty  is  to  determine  precisely  what  is  the  rcAl  significance 


'  IjasBur,  op.  cit,  p.  125. 

^  Deforo  Uffoiorurn,  c,  xvii.,  p.  117  (od.  Vioat,  Opera  omnia,  2  vols.,  folio. 
CoIoniEo,  AUobrogxuu,  I7Ü1). 

3  "  .  .  .  Rino  quo  juro  noc  bellum  nee  pax  hoc  fccdora  noc  logationoei  noc 
ooDimorc'iA  iuloUiguntur  "  (Dc/oro  /cy.,  c.  iii.,  Vicab,  U.,  12Ö-Ö). 

*  "  VoluntAB  oxpressa  tocilam  oxdudit  *'  (IL,  150). 

"  De  rehm  bdlicxa,  c.  ix.,  p.  17Ö.  CJ.  alao  o.  xii.,  p.  180,  as  to  "  ratio, 
juris  goutium  magistra." 

'  Ad  lootorora,  ii.»  p.  Ifll. 
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of  reason.     Sometimes  ratio^  is  used  in  the  earlier  writers  ae  it  is 
used  by  the  Roman  jurißconßultB»  and  in  refcicnce  to  the  Roman 
law  ;  at  other  times  it  is  iisotl  in  the  sonöe  of  inttiition,  or  of  moral 
consciousness,  or  of  common  sense.     As  employed  by  Bynkershoek, 
it  may  be  adequately  interpreted  as  ftignif^'ing  the  logical  exercise 
of  common  penst\     He  recognizes  that  the  Roman  law,  thougli 
the  most  atlmirablo  system  of  ancient  jurisprudence,  has  been 
too  much  resorted  to  for  the  extraction  of  analogies ;  old  codes, 
no  matter  how  systematically  and  with  wliat  degantia  they  have 
been  constructed,  do  not  necessarily  fit  new  times  and  circum- 
stances.   The  consent  of  modem  States  is  far  more  important 
than  the  decisions  enshrined  in  the  Digest.    Modem  practice 
Uisplaoea    ancient    decrees.     B^TikersliCK^k    quotes    Wicquefort : 
*'  Les  regies  du  droit  public  ne  se  tirent  point  du  code,  ni  des 
digeetes,  et  encore  moins  dew  (UkTetfiet  des  dtkiretalw,"^  and  again 
and  again  urges  that  the  modern  law  of  nations  depends  on  usage 
and  oust-om,  guided  by  reason.'     He  is  one  of  the  very  few  writers 
of  the  time  who  largely  confine  themselves  to  the  most-  recent 
historical  events,^  diplomatic  incidents,  decisions  of  Courts  or 
congresses,  and  declarations  in  the  latest  treaties.     Of  all  writers, 
he  is  the  first  to  make  extensive  use  of  the  materials  furnished 
by  treaties,  and  the  evidence  of  custom  offered  by  them.^  The 
decrees  of  the  Statee-General  are  constantly  referred  to ;  indeed, 
his  chapter  on  blockade*  consists  largely  of  a  consideration  of 
and  commentary  on  the  Duteh  pnx'bunation  relative  thereto. 
In  this  respect  his  treatment  is  analogous  to  that  of  such  English 
writers  as  Seiden  and  Zouche,   who  had  diivctly  applie<i  the 
dootrinee  of  the  English  Admiralty  to  controverted  maritime 
questions  of  European  importance — c.y.,  the  sovereignty  of  the 
narrow  seas,  and  the  legal  position  of  neutral  commerce.     New 
rules  embodied  in  two  or  tlirw  treaties  do  not  necessarily  become 

^  8ee  the  oritioism.  by  Prof.  Westlako,  of  the  tuo  of  thi«  term  by  wriUtrs 
genomlly  {Chapters  on  the  Principles  of  International  f^w,  Cambridge,  1804 
pp.  66-7). 

'  Dt  foro  hynturum,  o.  vii.,  11.,  132. 

'  Cf.  tho  oraphatio  [toaaago,  ibid.^  II..  132. 

*  "  Uunc  (auctorittitoui)  matim  oroeasere  ab  oxoiiiplis  hio  illio  froquontatis 
guftm  a  lostimonio  votoriH  alicuju»  poot«  vel  rliotoris  "  (A<1  loctomm.  Querst. 
jur.  jnJt.).  This  paaaAgo  oontalna  also  a  aly  ruEorenco  ta  tho  practiou  of 
G  rottus,  from  whom  ho  deliborately  differs. 

'  "  JJgUB  intelligitur  ex  perpetua  quodammodo  paoiscondi  odiamdiqun 
Donsootudinti.  .  .  .  Dixi.  ox  perpetua  qaodammodo  coosuotodiDe.  quia  anuin 
fort«  attorumvo  paclum,  quoa  a  oonsuotudino  rocodit,  jus  gontiura  non 
mntat "  {De  räna  bellicis,  c.  x.,  IL,  181 ;  e/.  abw  De  foro  Ugaimum^  c.  iii.^ 
p.  12ti).  "  L»  a  xi. 
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law»  for  they  may  formulate  special  exoeptionfl  :  *' .  .  .  non  aatis 
eonstare  an,  quod  illi  pact  i  sunt,  sit  Iiabcndum  pro  jure  publico, 
an  pro  exceptione,  qua  a  jure  publico  cliverei  abeunt."^  In 
examining  the  qucMion  of  neutral  goods  on  an  enemy's  vessel, 
he  refers  to  the  interpretation  of  treaties,  which  should  always 
l>o  nn{]crst(>i>d  svbjecia  incUeria,  having  due  regard  to  the  circum- 
stances determining  the  true  intention  of  the  parties.  Accord- 
ingly he  denies  a  general  scope  to  the  treaties  concluded  in  1Ö50, 
1662,  1674,  1678,  1679,  1697,  and  1713  between  the  States- 
General  and  Hpain,  France,  Kngland,  and  Sweden.  It  ia  interest- 
ing to  note  that  Bynkershoek  advises  a  reference  to  arbitrators 
in  case  of  clispute  arising  from  the  interpretation  of  treaties  ;  for 
treaties  have  often  beeJi  concluded  and  subsequejatJy  repudiated 
owing  to  lack  of  agreement  ii&  to  their  constniction,  and  so  nothing 
has  remained  of  them  but  an  empty  name — "inane  nomen." 

So  much,  then,  for  B\7ikcrshoek's  general  attitude  to  inter- 
national law,  his  conception  of  its  sources,  his  doctrine  as  to  its 
gro^^th,  his  thcorj'  in  relation  to  the  standpoint  of  his  predeceesors 
and  contemporaries,  his  position  in,  and  afl&nities  with,  the 
modern  school ;  and  more  particularly  his  repeated  insistenoe  on 
the  importance  of  custom  and  usage,  the  evidence  of  treaties, 
diplomatic  documents,  public  ordinances  and  pi'oclamations,  and 
on  the  guidance  of  reason  and  logic  impartially  exercised.  It 
will  be  well  to  conHider  now  his  more  detailed  treatment  of  several 
imjx>rtant  questions  concerning  the  sovereignty  of  the  se-a,  the 
rights  and  duties  of  ambassailors,  neutrality,  contraband,  neutral 
commerce,  and  certain  special  problems  in  the  law  of  war. 

The  Sovereignty  of  the  Sea.— The  De  Dominio  Maris  deals  in  a 
candid  and  unbiaiyjed  mamier  with  the  much-disputed  question 
of  the  sixteenth  and  seventeenth  centuries.  The  writer  dis- 
passionately examines  in  what  cases  the  sea  is  capable  of  becoming 
the  subject  of  sovereignty  or  exclusive  jm*isdiction  ;  he  discusses 
the  pretensions  to  dominion  that  have  from  time  to  time  been 
made  by  States  ;  he  strenuously  opposes  the  doctrines  of  Gentilis 
and  Seiden,  and  adopts  the  views  of  Grotius  and  Pufendorf  as  to 
the  a^mmon  right  of  nations  to  liberty  of  navigation,  of  com^ 
merce,  and  of  fisliing  in  the  open  sea. 

Grotius^  accepted  the  principle  of  the  Roman  law.*  and  the 

»  C.  rv.,  p.  190  ;  cf.  Zouclio.  De  jurifeciali.  Part  II.,  s.  8,  QawL  2, 
»  n.,  c.  if.  §  !2. 

■■'  "  Kt  quidom  naturali  ium  eommtinift  BUnt  omnium  Imw  ;  imw  ei  aqaa 
prulluon»  ot  uiaro  ut  pur  hoc  litora  maris  "  (Junt.  Inst.  II.,  tit.  1,  $  1). 
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distinction  that  seae  were  res  communes^  and  navigable  rivers  rea 
publiccp.  But  from  the  MiddJe  Agee  claims  to  dominion  over 
various  territorial  and  narrow  seas  were  asserted,^  monopoly  of 
fiHhing  was  hence  demanded,  sahite  and  other  maritime  honours 
were  expected,  and  the  power  to  exclude  belligerent  operations  of 
other  States  was  exercised.*  Sovereignty  was  soon  extended  to 
wider  zones,  and  the  attempts  to  put  do^vn  pirates  and  to  poHce 
the  seas  assisted  this  expansion.  Tolls  and  dues  were  exacted 
from  foreign  vessels  in  return  for  the  security  afforded  to  them  ; 
and  such  exercise  of  limited  jurisdiction  developed  into  an  atti- 
tude of  exclusive  dominion.  In  this  way  arose  the  claims  of 
Genoa  to  the  Ligurian  Sea,  of  Venioe  to  the  Adriatic,  of  JjYance 
to  an  indefinite  maritime  zone  round  her  shores,  of  England, 
likewise  of  Denmark,  to  seas  of  Norway,  and,  with  Sweden,  to 
joint-ownership  with  the  Baltic."^  The  still  more  extraordinary 
claims  of  Spain  and  Portugal,  in  their  work  of  discovery,  aroused 
the  protests  of  excluded  nations,  and  soon  the  entire  principle 
of  maritime  sovereignty  began  to  be  repudiated.  Queen  Eliza- 
beth strenuously  opposed  the  Spanish  claims  to  the  waters  of  the 
Indies.*  Some  writers  Uke  Ange  de  übaldis  and  Nicholas  Ever- 
ardi  denied  in  general  the  right  of  ownershij),  if  unsupported  by 
long  occupation  ;  others  like  AJphonse  de  Castro  combated  more 
particularly  the  specific  claims  of  Portugal,  Genoa,  Venioe.  The 
difficulties  arising  in  the  struggle  b«'twt^m  the  United  Provinces 
and  Philip  II.  of  Spain  called  forth  further  writings,  such  as  the 
AdvoccUio  hisqianica  (1613),  of  Gentilis,  the  Abridgement  of  all  Sea- 
Lauxs  (1613),  and  Dt  Dominio  Maris  (1615)  of  William  Wellwood, 
the  Sovereignty  of  ilie  British  Sea  (1653)  of  John  Boroughs  ;  but 
of  all  such  contributions,  Grotius'  Mare  Liberum  (1609)  and 
Selden's  Mare  Cktusum  (1635)  were  the  most  important  and 
exerted  the  greatest  influence,^  Grotius  insisted  on  the  necessity 
of  effective  occupation  opposed  the  establishment  of  perma- 
nent boundaries,  distinguished  between  absolute  property  and 
sovereignty,  and  between  the  oceanus  apertvs  and  the  maria 

*  Cf  LapradoUo,  '*  Lo  droit  do  Tfitat  sur  la  mer  territoriale  "  {Hev.  gin, 
de  dr.  ini,_puh,,  t.  v.,  1898,  p.  2G8) ;  aUo  E.  Nys,  Etudes  de  dr.  int,  et  de  dr, 
politique  (BruxoUes.  1901),  p.  181. 

'  De  Dominio  Maris,  c.  v.,  XI.,  107. 

*  Soldon,  Jfrtre  Vlausum,  11.,  cc.  XXX.-Ü. ;  Dam,  Hiatoirt  de  Venise,  ▼., 
\  21  ;  l>occoniU8.  Dr.  jure  Maril.,  1.,  c.  iv. 

*  Camdon,  Hi^itonj  of  Elizabeih,  yoar  1&80. 

"  Cf.  Ny».  OrigitifA  du  rfr,  in/.,  etc.  {Örux..  1894).  p.  380  et  se^.  ;  Cauchy, 
Lc  droit  marit.  int,  (Piu-is,  I^^IVJ).  ii,  p.  95;  Ortolan,  Diplomatie  de  la  mer 
(18G4),  p.  128  ;  HautofcoiUo  (1809).  p.  18  d  «e?. 
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ifUeriora}  Seiden  did  not  clearly  discriininate  between  terri- 
torial Beas  and  the  open  sea ;  he  asserted  the  sovereignty  of 
England  over  the  surrounding  seas,  and  denied  the  claim«  of 
the  Dutch  to  fish  ofi  the  {H-'a^tK.-^ 

By  the  middle  of  the  seventeenth  century  such  wide  claims  were 
becoming  rarer.  The  renewed  pretensions  of  Charles  I.  and  of 
Cromwell,  and  also  of  üenoa,  were  energetically  denies!  by 
Pontanus  and  Graswinekel,  whose  arguments  are  often  referred 
to  by  Bynkcrshoek.*  The  latter,  following  Grotius,  adopts  the 
Roman  doctrine  as  to  acquiring  property.  Continuous  possession 
is  essential,  and  this  is  not  possible  here.  He  points  out  the 
invahdity  of  iSeldenV  argument  (his  "  ambitiosa  eruditio  "  not- 
withstanding), through  confusing  the  mare  iiroxivmm  with  the 
mart  exterum,  ridicules  the  traditional  marriage  of  the  Venetian 
doges  to  the  Adriatic,"*  denies  the  English  claims  to  maritime 
superiority,  and  docs  not  consitler  that  the  conceding  of  naval 
honours  to  the  English  Üag  by  his  country  necessarily  implied 
any  acknowledgment  of  the  former*8  sovereignty,*  and  further 
objects  to  St4den*8  pretension*  tlmt  a  taking  possession  of  the 
neighbouring  waters  of  a  shore  involves,  ipso  facto,  a  right,  or 
even  a  definite  anticipation,  of  further  extending  such  authority 
to  more  distant  portions  of  the  ocean.'  He  admits,  however, 
that  certain  portions  of  the  sea  are  papahlc  of  exclusive  dominion 
— in  the  first  place,  the  mart  ierrce  proximvm,  and  secondly,  such 
sens  as  are  entirely  surrounded  by  the  neighbouring  territory  of 
any  particular  state,  with  an  outlet  into  the  ocean,  of  which  b<^^>th 
shores  are  exclusively  occupied  by  it — e.g.,  the  Mediterranean  to 
the  Roman  Empire,  and,  in  his  own  t  ime,  the  Black  Sea  to  Turkey, 
He  recognizes,  further,  that  in  certain  eases  it  is  legitimate  for 
a  maritime  Power  to  claim  special  rights  over  certain  porta  of 
the  high  sea ;  Vjut  these  rights  are  distinct  from  complete  Bove- 
reignty,  inasmuch  as  they  are  to  be  exercised  in  the  general  in- 
terests of  commerce  and  navigation,  and  to  consist  in  privileges 
of  police  and  superintendence. 

As  to  the  limitfi  of  the  territorial  sea,  Bodin,®  relying  on  a  dictum 
of  Baldus,  had  asserted  that  sovereigns  of  maritime  nations  had 

I  Mare  Liberum,  c.  v. ;  De  Jvre  B,  ac  P.,  IL,  c.  ii.,  §§  2,  3  ;  I.,  c.  iii.,  J  13  j 
alsoBodin,  La  If i-publique  {Paris,  1577),  L,  c.  xi,  p.  2iö. 

*  Cf.  ooncluaion  of  Jfor«  CUtujtum  ;  Walkor,  //wt  of  Law  of  Nationt 
(1899).  vol.  i.,  §  D2,  p.  164. 

'  Xk  Vom.  MartJf.  c.  vL.  II.,  p.  100  ;  cf.  Nyg,  op,  c%i.,  p.  388. 

*  De  Dom.  Aftiria,  cl  vi.  ^  Ibid.,  o,  v.  ■  Mare  Chwmm,  II,,  c.  30; 
'  De  Dom.  Maris,  c.  iiL,  11.,  104.           **  La  Hipublique,  I.,  c.  x.,  p.  170. 
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a  right  to  an  extent  of  at  least  sixty  milee  from  the  shore. 
Bynkershock  was  the  first  to  boIvo  the  problem,  or  at  least  to  offer 
an  acceptable  definition  of  marginal  waters.  Effective  protec- 
tion, depending  on  the  force  of  arms,  is  made  the  criterion  of 
territorial  sovereignty;  .  .  .  "potestatem  terrae  extendi  quo- 
usque  torments  exploduntur,  eatejius  quippe  cum  imperare,  tum 
possidere  videmur  ;  .  .  .  alioquin  generaliter  dicendum  esset, 
potestatem  terras  finiri,  ubi  finitur  arraorum  vis."^  The  marine 
league,  as  being  originally  the  distance  from  the  shore  measured 
by  a  cannon-shot,  was  thenceforth  accepted  as  the  limit  of  terri- 
torial waters ;  and  Bynkershoek's  proposal  has  been  atlopted  not 
only  in  private  legislation,  but  also  in  groat  international  docu- 
ments, such  as  the  North  Sea  Fisheries  Convention  of  1882.* 
8ome  attempts  have  been  made^  in  recent  times  to  extend  this 
limit,  but  there  is  no  doubt  that  the  rule  of  the  three-mile  limit 
remains  part  of  modem  international  law. 

The  Legal  Position  of  Ambassadors.— -At  the  time  Bynkershoek 
wrote  his  Deforo  Ugatonim,  opinion  on  the  legal  status  of  ambas- 
sadors was  far  from  unanimous.  The  two  chief  points  considered 
are  their  inviolability  and  independence.  The  former  principle 
was  universal  iy  admitted  in  theory,  and  generally  followed  in 
practice,  even  in  the  case  of  an  enemy's  envoy  in  the  Saracen 
wars  ;  but  in  the  thirteenth  century  it  rested  rather  on  the  promise 
made,  and  on  the  moral  obhgation  to  remain  faithful  to  it,  than 
on  any  recognition  of  its  legal  significance.*  The  independence 
of  ambassadors  was  not  so  readily  admitted.  Some  writers  had 
denied  their  immunity  by  invoking  the  authority  of  the  Roman 
jurisconsults  in  reference  to  the  legali ;  but  Bjmkershoek  pointed 
out*  that  the  aruilogy  was  unU^nable,  owing  to  their  different 
functions.  Afterwards,  the  fiction  of  exterritoriality  was  con- 
ceived, as  a  device  to  guard  public  ministers  representing  their 
sovereigns  against  local  caprice  or  tlisturbancc,®  but  this  did  not 
extend  to  their  suite  or  servants  till  much  later.*'    In  1576  Pierre 

I  I}e  Dim.  Marin,  c.  ii.,  IL.  103-4. 
'  Herlälot,  CüÜecUon  o/Treatiaf,  XV.,  p.  705. 

a  8oo  Brit.  StaU  Papers,  North  Ameriea,   United  States  (1864),   LXH., 
pp.  lkt-29  :  and  also  WhiutoD,  International  Law  of  the  United  Slatea,  §^  32,  327. 

*  Cf.  Joinriilo,  Histoirt  de  Saint  Louis,  c.  Ixxi.,  im  to  the  practice  which 
then  proviikilcd. 

*  JJe  foro  leaatorum,  c.  L 

«  l*nwiiür-Fod6r6,  Coura  de  droit  diplum.,  L,  272;  RoÜn-jÄcqoomyiui, 
Consultation  dona  r affaire  Arnim,  p.  123. 

^  Bev.  yen,  de  droU  int.  pub.,  t.  viii.  (19Ü1),  p.  493  ;  Fillot,  Le  droit  int,  pu6., 
4U  iUmenta  conatUutUa  .  .  .  (P^iri«,  1894J,  p.  13. 
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Ayrault^  urged  the  cruninal  exemption  of  ambasBadors  from  the 
luc^  jurifidiction  for  reasons  of  law  as  well  as  of  fact.  Albcricus 
Gentilie  and  Francois  Hotman  dealt  more  fully  with  the  question 
of  an  envoy's  conspiracy  against  the  sovereign  to  whom  he  is 
accredited.  These  two  jurists  were  consulted  by  the  English 
authorities  in  the  famous  case  of  Mcndoza,  the  Spanish  ambas- 
sador, who  had  conspired  against  Elizabeth.  Ho  was  ordered  to 
leave  the  country',  and  a  commissioner  was  sent  to  Spain  to  prefer 
a  complaint  against  him/'^  Grotius  held  that  the  ambassatlor 
and  his  suite  are  free  from  local  jurisdiction  by  the  tacit  consent 
of  nations.  But  in  the  case  of  Don  Pantaleon  Sa  (brother  of  the 
Portuguese  ambassador  in  England),  who  was  tried  for  murder 
in  1C53,  foiuicl  guilty,  and  executed,  the  claim  of  exemption  on 
the  ground  of  belonging  to  the  ambassador's  suite  was  rejected 
hy  the  Court.  Zouche,  who  waa  one  of  the  judges,  concurred  in 
this  decision.^  Wicquefort  s  work*  (1679)  is  merely  a  collection 
of  exam  plea .  The  systematic  development  of  doctrine  and  formu- 
lat  ion  of  principles  from  given  data  was  reser\'ed  to  Bj-nkershoek, 
wild  at  once  grasps  the  fundamental  distinction  between  law  and 
politics — '*  quod  itemm  prudentia?  pohtica;  est.  cujus  causam  a 
jure  gentium  semper  distinguendiuu  esse  reor,"^  He  holds  that 
all  public  minist<?rs,  irrespective  of  title  or  grade,  have  an  equal 
right  to  protection,  as  well  as  their  famihcs,  servants,  and  sidte, 
and  criticizes  his  own  government  for  not  always  acting  on  this 
principle.  The  comi)etence  of  the  civil  tribunal  depends  on 
domicile  as  to  the  person,  and  un  the  lex  rei  sitce  as  to  propt^rty. 
He  agrees  with  Hilligenis  that  in  respect  to  property  a  king  is 
on  the  same  footing  as  an  ordinary  subject :  it  may  be  seized  to 
satisfy  just  claims ;  but  only  euch  goods  of  an  ambassador  are 
attachable  as  are  not  necessary  to  him  in  his  official  capacity 
except  hoiasehold  goods  for  his  or  his  family's  personal  use.®  An 
ambassador  who  takes  part  in  commercial  transactions  becomes 
liable  for  resulting  debts,  just  as  an  ordinary  merchant,'^  though 
even  here  diplomatic  pi-oceedings  are  perhaps  more  advisable. 
Uidike  AMcquefort,  BjTikershoek  maintains  that  a  subject  of  the 
State  to  which  he  is  accrc;dited  minister  by  another  State  is  not 

'  Vordre,  JonndliU  et  tTtsfruchon  jttdiciaire  .  . .;  Bk.  I.,  Pt.  IV.,  s.  12. 
a  Wttlkor,  op.  at,  I.,  §  «8. 

3  Cf.  luB  dissorUhtion  un  Ihu  »ubject :  Soiutio  quasiionis  vtUris  et  nova  at 
Ugati  aelinquerUis  judic^  compeUrUe  (Oxon,  1G67). 
*  VAmoasaadcur  ct  nes  Jonclions  (Cologno,  1679). 
6  Dtjoro  /«*/.,  II..  156.  "  Op.  ciL,  o.  xvi. 

'  Up,  cit,  c.  xiv.,  IL,  Ul. 
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entitled  to  any  immunitiee — ^whicfc  Ib  but  the  logical  sequence  of 
his  fundamental  principle. 

As  to  criminal  jiiriedictiou,  a  tlißtinction  is  made  between 
eriniee  against  the  individual  and  those  against  the  State.  He 
considers  the  case  of  Don  Pantaleon  Sa/  and  says  contradictory 
preeedents  are  iiisuflicient,  only  general  prsLCtice  being  reliable. 
Ambassadors  cannot  be  tried  and  punished  by  the  local  tribunal, 
though  in  crimes  against  the  State  they  may,  in  accordance  with 
the  customs  of  the  seventeenth  and  eighteenth  centuries,  be 
arrested,  examined,  and,  if  found  guilty,  expelled. ^  On  the  prin- 
ciple that  consent  renders  competent  an  otherwise  incompetent 
tribmial,®  an  ambassmlor  may  renounce  his  privilege  of  renvoi^ 
or  any  other  exemption,  and  submit  to  the  local  jurisdiction,  if 
his  sovereign  consent.  The  house  of  an  ambassador  is  inviolable 
to  the  same  extent  as  his  person  ;*  but  it  may  not  offer  refuge  to 
oriminals.^  Jb^ally,  third  Powers  are  forbidden  all  measures  of 
reprisal  or  retorsion  against  ministers ;  though  a  State  is  i>er- 
mitted  to  avenge  any  injury  inflicted  on  its  own  ambaesailors. 

In  the  seventh  chapter  of  De  rebus  varii  argumeTUi,  the  question 
is  examined  whether  an  ambassador  s  acts,  which  are  contrary 
to  his  secret  instructions»  are  binding  on  his  sovereign.  Apart 
from  the  fact  that  there  is  no  strict  analogy  between  international 
conventions  and  private  contracts,  the  possibility  of  involving 
great  issues  brought  about  the  practice,  general  in  Bynkershoek*» 
time,  of  requiring  ratißcation  by  the  sovereign,  except  when  the 
entire  ixistructions  are  contained  in  the  patent  full  power.  Eut 
if  the  minister  goes  beyond  these  instructions,  or  in  any  othur 
way  manifestly  exceeds  his  authority,  the  sovereign  is  not  l>omid  ; 
though  he  is  bound  if  the  acts  are  within  the  limits  of  his  known 
authority,  and  he  has  exceeded  only  secret  instructions.  This 
doctrine  has  received  the  support  of  various  recent  writers  • 

The  Law  of  War, — The  De  rebm  hdlicis  doee  not  present  a 
comprehensive  treatment  of  the  laws  of  war,  but  deals  thoroughly 

'  CXÜJ.  ivii,  xviii.,  and  xix. 

'  0.  xvii.,  II.,  147.  Cf.  the  coeos  of  a  Spanish  arabai»ador*B  secroLAry, 
impliealod  in  a  plul  (lüUd)  to  dolivor  up  MurboiUus  to  tLu  S[>»DiHh  (Wulkur, 
vp.  cit.^  1.,  17i>)  i  1710,  Uyllonborg,  a  SwcxliBh  niinistor,  Aüdwod  of  conspiracy 
{M&hon,Hist.  of  Ertgland  .  .  .,  I.,  Ö8U);  1718,  Llollamäru,  Spanibh  amboaBodor 
iu  Frajiüu,  of  ooiupiiucy  against  the  Regent  (Do  Martons,  CattMS  celchres, 
L,  139). 

>  Dig.  v.,  til.  i. 

•  See  Politis,  liev.  gm.  de  droü  inL  pub,,  UL,  Ö94. 

•  0.  xxi..  U.,  152. 

•  JC,g.,  Klübor,  §  142  ;  Plüiiimoro,  IL,  UL  ;  Hefftor,  §  87. 
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and   practically   with   certain    matters   of    prime    uupo; 
BynkefBhoek'ti  aim  is  not  to  compile  a  code,  after  the  fashion 
Grotius  and  Pufendorf,  but  to  sxiggest  solutioruä  to  urgent 
lems.    It  ifi  not  too  much  to  8ay  that  his  treatment  of  conini< 
and  maritime  questions,  and  especially  the  relationships  betw 
neutrals  and  belligerents»  is  more  thorough,  more  searching,  inoft 
relatctl  to  actual  practice,  more  pervade<l  with  somid  sense,  wit 
legal  and  statesmanlike  skill,  than  that  of  any  other  work  on  tl 
subject  before  his  time. 

The  tendency  of  the  pliilosophical  writers  of  the  eighteenth 
tury  was  to  lay  greater  obligations  on  belligerents  and  to  impc 
certain  restrictions  on  their  rights  in  warfare.  The  actual  jir 
tice  of  the  century  was  otherwise  ;  and  B3Takershoek  was  inclii 
to  the  sterner  attitude.  Fighting  for  a  just  cause  sanctions  tl 
use  of  every  means  to  attain  the  deeired  aim  speedily  and  effi 
tiveiy.  Justice  is  the  essential  of  war ;  generosity  is  only 
accident.  *'  Justitia  in  bello  omnino  neoessaria  est,  animi  vc 
magnitudo  a  mera  volimtate  proficiscitur."*  Humanity,  clcil 
ency,  piety,  and  other  magnanimous  virtues  are  certainly  nob 
but  cannot  be  insisted  on  by  law.'  Reason  (by  which  ho  of 
means  the  logical  rigour  and  impart iaUty  of  nature)  permil*  t] 
use  of  all  uieaiiH  except  perfidy  against  an  enemy.*  Hejioe 
definition  :  **  Bellum  est  eorum,  qui  suae  potestatis  sunt,  juf 
sui  porsequendi  ergo,  eonoertatio  per  vim  vel  dohun,"*  the  m 
defect  of  which  is  the  omission  to  emphasize,  as  Grotius  hi 
already  done,*  that  war  is  a  state  or  condition  ;  the  inclusion 
of  doliie  is  superfluous. 

Grotius  held  tliat  cimtom  requires  a  declaration  of  war,  b 

Bynkershoek  cites  many  examples  to  refute  him  ;  miless  there 

a  special  convention  to  the  contrary,  it  is  not  necessary.    As 

rule  the  opening  of  hostilities  implies  a  cessation  of  oo 

relations  ;  but  commeroo  is,  in  the  interests  of  the  subjects, 

times  permitted,  either  generali}'  or  as  to  certain  mcrchan 

only.**    Hence  peace   and   war  may  coexist.    "Pro   parte 

bellum,  pro  parte  pax  erit  inter  subditos  utriusque  prinoipis 

This  is  a  strange  position  in  view  of  his  rigorous  general  doctr 

>  C.  i.,  11.,  1 04.  2  0.  iii.,  II,,  167. 

3C.  i..  II..  1G3.  «  Ibid, 

'  **  Status  pur  vim  cert&ntiuni  quA  talus  sunt "'  (I.  1,  2,  1). 
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IL.  227. 

T  C.  in.,  p.  168. 
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There  are  at  times  certain  oontradictiors  in  Bynkershoek^s 
writings,  due  to  his  reaHoning,  on  the  one  liand,  inductively  from 
UHagcH  and  customs,  and  on  the  other,  deductively  from  "  reason  "; 
and  occasionally  the  conclusions  reached  are  different,  £uid  are 
not  compromised  or  reconciled.  His  recognition  of  the  possi- 
bility to  maintain  warlike  and  commercial  relations  simidtaneously 
has  been  claimed  as  the  secret  which  explains  so  many  apparent 
contradictions  in  our  modern  law  of  nations.^ 

We  may  exercise  the  rights  of  war  only  in  our  own  territory, 
in  the  enemy's,  or  in  a  territory  which  belongs  to  no  one.*  To 
commit  hostiUties  on  neutral  territory  is  to  make  war  on  its 
sovereign,  who  is  obhged  to  use  every  means  to  prevent  belligerent 
operations,  and  to  compel  a  restoration  of  any  property  there 
captured.  A  combatant's  necessity,  in  this  respect,  is  no  suffi- 
cient justification .  Retaliation  is  to  be  exercised  directly  against 
the  enemy  and  never  through  the  injury  of  a  neutral.  The  decree 
of  the  States-General,  October  10,  1052,  rightly  pniliibitrd  vio- 
lence in  a  neutraPs  port,  because  of  the  danger  to  the  neutral. 
Hence,  it  is  unlawful  to  commence  an  attack  in  neutral  territorial 
waters,  within  cannon-shot,  but  if  the  attack  has  already  begim 
elsewhere,  it  is  perhaps  permissible — *'  dum  fervet  opus  '* — to 
pursue  the  enemy  to  jurisdictional  waters,  provided  the  neutral's 
interest«  are  not  injured.-'*  This  opinion,  however,  is  given  con- 
ditionally, and  BynkersJioek  admits  that  it  is  by  no  means  imi- 
versally  accepted  by  his  contemporaries. 

As  to  private  property  in  war,  he  lays  down  the  general  rule — 
"  Qusecumque  hostium  sunt,  recte  capimus,  ex  autem  bona  pars 
sunt  imperii  hostihs,  quaque  ita  hosti,  prodesse.  nobis  nocere 
possimt."  Neutrals  on  enemy's  territory  may  be  c<msidered  as 
enemies ;  and  their  goods,  if  previously  taken  by  the  enemy, 
may  be  lawfully  captured  by  us.  Little  attention  is  given  to  tlie 
immunities  of  private  persons  or  property  during  a  state  of  war  ; 
but  the  conditions  under  which  an  enemy  may  acquire  property 
in  captured  movables  or  immovables,  or  the  conditions  imder 
which  they  return  to  the  former  owners,  are  considered  more 
fully.    Capture  does  not,  ipao  facto,  confer  rights  of  property  ; 

'  *'O'08l  ici  qu'uno  remarqtjo  profondo  do  cot  habilo  piihlinslo  viont 
^clniror  Ia  quoetion  d'un  jour  nouvtiaii,  ot  nous  röv^ler,  pour  ainfii  din»,  lo 
aocret  qui  oxpliqiio  tant  do  conlradictiLiiis  apparonles  do  notm  droit  do»  ^ns 
modomc«**  (K.  rmichy,  Lf  droit  man't.  inlrr.,  Pari»,  1802,  p.  f»0). 

*  "Jure  boUi  ftdvoraus  hoatoni  duntAxat  utiimu"  in  noetro,  hosti»,  nut 
nulliu»  torritoriu  (c.  viii.,  p.  177). 

3  C.  viii.,  I.,  178. 
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apart  from  any  title,  it  merely  operates  as  a  conditional  transfer. 
Orotius*  criterion  of  twenty-four  hours'  just  poeseesion*  does  not 
always  hold  good.^  Firm  possession  follows  on  conveyance  of 
the  price  infra  pr^esidia.  so  that  it  may  effectively  be  defended — 
i.e.j  the  question  is  one  of  fcaI  possession  and  not  one  of  arbitrary 
limitation  of  time,*  though  twenty-four  houi's'  possession  ivfra 
prcesidia  is  a  presumption  of  just  possession.  The  same  nde  is 
also  given  by  Loect^niuK,'*  and,  in  later  times,  followed  by  Sir 
William  Scott,  who  refers  to  the  principles  laid  down  in  the 
Consolato  del  Mare,^  and  in  the  work  of  B^^ikershoek.  The 
general  rule  may  be  modified  by  special  circumstances  in  any 
particular  case ;  but  the  fundamental  point  is  an  ability  to 
defend  the  prize. 

Tlie  rights  of  postliminium,  consequent  on  recapture,  do  not 
apply  if  the  enemy  obtained  possession  in  any  other  manner 
tlmn  by  force.  The  case  of  immovable  property  differs  frtjm  that 
of  movable.  The  former  when  recaptured  returns  to  the  original 
owner  ]>y  postliminium  ;  but  the  latter,  retaken  from  the  enemy, 
vests  in  the  recaptors,  since  recapture  effects  as  valid  a  trans- 
ference as  capture.  A  belligerent  may  condemn  enemy's  property 
whilst  lying  under  capture  in  a  neutral  port.  The  same  opinion 
was  expressed  in  17Hft  })y  Sir  William  Scott  and  the  whole  Court 
of  King's  Bench,  (hough  later  this  great  judge  advanced  a  dif- 
ferent doctrine  *  In  the  United  States,  decisions  were  given  in 
several  cases^  in  conformity  with  Bynkershoek's  view,  which, 
indw>d,  aocord(M]  with  long-cHtnblished  European  practice.  A 
reward  must  be  given  to  the  recaptors  by  the  original  owners  for 
their  wuTificc  and  risk,  to  be  estimated  by  impartial  assessors. 
He  approves  the  rule,  in  this  respect,  of  the  Ccnisolato  dd  Mcn-e, 
whicli,  however,  he  believea  to  be  largely  a  "  farrago  of  nautical 
lawft."®  If  a  portion  of  a  country  be  occupied,  the  whole  is  con- 
sidered in  occupation  and  possession,  if  such  has  been  the  inten- 

^  "   ...  Reoontiori  jure  gentium  inter  Eurapaxys  ]X)pulos  introduotum 
vidomufl,  ut  talia  capta  conseantur.  ubi  ^lor  horns  vi^ntiquatuor  m  potoet«t#i 
hoaliiim  fuorint  "  {DfJitre  B.  ac  P.,  Rk.  TTT..  c.  0.  §  3,  n.  2). 

a  CJ.  caso  üf  thü  Santa  Cruz,  1  C.  Rob.,  58. 

3  C.  iv..  p.  109. 

*  Dt  Jure  Marit.,  Bk.  II.,  c.  iv..  B.  4. 

B  The  Ccylim  (1811).  1  Dod.  Adm.  Rop.,  105. 

0  Smart  v.  IfwW,  3  Tonn  Rop.,  329. 

'  Cf.  Rose  y,  Himdy.  and  Hudson  v.  Outstier,  4  Cranch*8  Rop..  241,  293  ; 
80O  also  Lamprodi,  Del  Ctmimcrrio,  ot-c,  Pt.  I.,  §  14. 

*■  '*  Dando  a  quolli  cho  a  i  dotti  nimici  tolta  havoranno.  bovoraRRio  con- 
vonionto.  Bocondo  la  fatioa  che  no  havnranno  avuLa,  ü  stx'ondo  il  danno  che 
no  havenuuio  ioifarto  "  (o,  287,  S  1130). 
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tion  of  the  captor,  and  if  the  vanquished  enemy  has  retained  no 
othor  part  of  it. 

It  is  permissible  to  confiscate  an  enemy's  actions  and  credits 
(actioiies,  )^ow^^««),  but  not  if  war  is  no  miJdJy  carried  on  that 
commerce  continuea  between  the  combatants.  Though  an  enemy, 
as  such,  forfeits  his  jtosana  standi  hi  pidicio,  as  it  is  esprcBsed  in 
the  ilecrees  of  the  States-General  of  October  2  and  29.  1590,  and 
BO  held  in  subsequent  oases,  yet  there  is  an  exception  when  com- 
mercial intercourse  is  allowed  on  both  sides. ^  Vattel  acknow- 
ledges the  legality  of  such  confiscation,  but  points  out  that  in 
more  recent  times  a  more  liberal  practice  was  generally  adopted.* 
If,  however,  credits  and  actions  have  not  actually  been  handed 
over  to  the  sovereign,  the  former  right  of  creditors  revives  at  the 
conclusion  of  peace,  by  on  application  of  the  principle  of  post- 
liminium. "Si  exegerit,  recte  solutum  est,  si  non  exegerit  pace 
foct^  rcviviscit  jus  pristinum  croditoris,  .  .  .  Nomina  igitur, 
non  exacta,  tempore  belli  quodammodo  intermori  videntur,  sed 
per  pacera,  genere  quodam  poBtliminii,  ad  priorem  dominum 
reverti,"^^ 

If  Ix^fore  the  war  we  owned  in  the  enemy's  country  any  property 
which,  during  the  war.  had  been  concealed  and  therefore  not 
confiscated,  it  returns  in  the  former  owners  and  does  not  hteomo 
the  property  of  the  recaptors,  in  ca«e  it  is  retaken  hy  our  subj<  cts/ 

Astothenghtof])ostliminiumonanfilly'stcrritory.  Byiil^'rshoek 
says  :  *'Ho  who  returns  to  his  sovereign's  ally  is  entitled  to  the 
right  of  postliminy  because  he  is  deemed  to  have  returned  to  his 
own  country  ;  for  allies  are  considered  as  constituting  one  State 
with  ourselves  "  (*'  Qui  rovertitur  ad  foedcratos,  jus  postliminii 
habet,  qui  ad  suam  civit-atem  videtur  reversus,  fcederati  enim 
nobiscura  unam  quodammodo  civitatem  constituunt  ")  *  Simi- 
larly, if  our  property,  captured  by  enemies,  eventually  comes 
into  the  territory  of  our  ally,  it  is  regarded  as  having  been  restored 
to  us.®  The  propositions  laid  down  regarding  postliminium  on 
m^utral  territory  will  l)e  misleading,  unless  due  attention  bt^  giveü 
to  the  distinction  between  military  rights,  accruing  to  the  bel- 
ligerent through  capture  or  conquest,  and  civil  rights,  acquired 
apart  from  war  by  contract  or  otherwise.    Actual  possession  is 

»  C.  viL,  p.  170. 

^  "  KfUA  aujoard*hn!,  TavAntago  ot  la  fti'irot^  du  commerco  ont  anffaf^Ä  toua 
lofl  Bouvemins  do  rEuropo  ii  bo  roläohor  do  ootto  riguour'*  (ßk.  III.,  c  5. 

S77K^ 

P- 


ö  C.  XV.,  p  190 


*  Ibid. 
»  C.  XV. 


p.  191, 
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the  criterion  of  militarj'  righte,  ordinary  pR)of  of  title  l)eing  t 
of  civil  rights.  Hence  a  prize  taken  by  captors  or  their  agen 
into  neutral  territory  does  not  return  to  its  former  o^^Tier :  U 
to  the  neutral  State  possession  is  evideaice  of  the  military  rigli 
and  in  such  a  case,  as  Hortius  says,  the  fact  must  be  taken  f 
the  law.'  From  this  it  follows  that  if  after  having  been  captur< 
A  vessel  escape,  or  be  taken  into  a  neutral  territorj^  by  othe 
than  the  original  captor,  or  his  agents,  the  civil  right  of  the  fom 
owner  revives,  and  the  property  returns  to  him.  It  dors  not. 
coiu-se,  apply  to  cases  of  regular  condemnation  by  the  captor' 
tribimal,  which  would  turn  the  military  into  a  civil  right 
Further,  as  Bi^-nkershoek  says,  this  is  tnie  only  of  captures  mad 
in  regular  warfare  :  capture  by  pirates  in  no  way  transfers  th 
property.  Respecting  the  right  of  postliminium  as  applied  to  citi 
and  States,  he  approves  the  rule  of  Grotius  that  "the  right  of 
postliminy  is  applicable  to  a  whole  people,  as  well  as  to  an  indi- 
vidual, and  that  a  political  body,  which  was  free  before,  recove; 
its  liberty  when  its  allien,  by  force  of  arms,  deliver  it  from 
power  of  the  enemy."  ^ 

Neutrality.— The  conception  of  neutrality  was  not  unkno 
in  ancient  times — €,g.,  among  the  Greeks — but  there  was  nev< 
systematic  practice.  Rome  regarded  another  State  either  as 
ally  or  an  enemy :  "  Romanos  aut  socios  aut  hostes  babeat 
oportet,  media  nulla  via  cst."^  In  the  Middle  Ages  feudalism 
favoured  a  similar  view.  With  the  increase  of  maritime  com- 
merce and  other  State  relationships,  and  the  founding  of  colonica, 
the  notion  of  neutrality  became  more  clearly  defined.  Th© 
objects  of  war  became  changed,  and  peaoe  was  promoted  by  thfl^ 
Church.  "Mais  le  grand  facteur  de  la  neutralit<S  a  ^t^  surtou 
un  «»ntiment  de  Biilidarit6  interess^  et  d'ordre  economique." 
Treaties  and  conventions  began  to  play  a  prominent  part.  Earlj 
in  the  seventeenth  eemtury  practice  was  unsettled  and  capricious, 
and  the  doctrine  of  Grotius  was  inadequate  and  incolierent 
being  one  of  the  most  unsatisfactory'  portions  of  his  work.  Bj 
the  eighteenth  century  the  duty  of  impartiality  and  respect 
neutral  territory  began  t^>  l>c  more  sc^riously  recognized.  Later, 
Bynkorehoek  and  Vattel  formulate  more  thorough  principles 
neutrality ;  and,  in  some  respect«,  the  doctrine«  of  the  former 

Adnot,  (ul  Puffmä.  De  Jure  Nai.  ;  soo  o!»o  Grotius,  Bk.  VIIl,  c.  6,  n  25. 

De  Jure  Bellt  ac  Pacis,  Bk.  HI.,  c.  9,  §  9,  n.  1. 

h\Y\\  xxxiL 

A.  Thouiur,  Conirebande  de  Ouerre  (Bordeaux,  1904),  p.  9 
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though  he  wrote  earlier,  are  more  advanced  than  the  latter's, 
in  spite  of  the  fact  that  Bynkorehoek  uses  the  negative  expression 
fton  Jiosies,  and  Vattel  adopts  the  more  significant  neutraliie  and 
fietUres.  Greek  wril<^rs*  had  uscil  the  pliratMS  i)<rvxi<iv  ayetu  (to 
keep  silent),  eV  roD^aov  KaOfjaOaij  and  o  Sm  fU<rov  (expressing  the 
idea  of  an  int*iruunliate  [josition)  ;  Roman  WTiters  Bp*>ke  of  mcdii, 
amiciy  pacati,  words  used  also  m  the  Middle  Ages.  In  a  proelamo- 
tion  of  the  King  of  France^  1408,  neiUralitoH  is  used  in  reference 
to  the  popes  of  Rfime  and  Avignon  ;  and  a  little  later,  in  the 
German  and  Swiss  wars,  the  terms  stille  »ilzcn  and  Unjxiriyschvng 
are  found.  In  a  convention  betwe^h  England  and  Denmark, 
1465.  (pierrartnn  nl)stmmiim  appears,  and  at  the  end  nf  the  een- 
tury  ittutralite  in  common  in  treaties,  conventions,  and  edict«.  In 
the  Thirty  Years'  War,  we  get  the  Germanized  Ne^Uraiiiat ; 
and  again  Machiavelli  and  Giiicciardini  make  use  of  fieu- 
iraliiäy  and  Bodin  nses  neutrcdiie  and  ii^iUre.  Grrjtius  reverts 
io  the  Roman  form  medii  in  heUo,  and  Bynkershoek  caDs 
neutrals  Turn  hoates,  defining  them  as  those  ''  qui  neutrarum 
partium  sunt." 

B^Tikershoek  occupies  a  high  place  in  the  disousBion  of  neu- 
trality,* though  not  all  liis  propositions  are  now  accepted. 
Grotius'  treatment  is  vague  and  meagre  ;  Zouche  reUcs  more  on 
State  policy  than  on  law  :  Pufendorf  denies  to  neutrals  the  right 
of  undisturbed  commerce,  apart  from  special  conventions.  Un- 
like Grotius  and  Vattel,  Bynkershoek  does  not  allow  a  neutral  to 
judge  as  to  the  just  or  unjust  cause  of  belligerents  and  offer  help 
accordingly,  except  when  the  two  combatants  are  both  alliee  of 
the  neutral,  and  there  is  no  treaty  otherwise  regulating  the  rela- 
tionships. The  general  principle  is  "belli  justitia  vel  injustitia 
nihil  quicquam  pertinet  ad  communem  amicum,"^  subject  to  the 
rare  exception  suggested,  which,  of  course,  applies  only  to  treaties 
concluded  before  the  war. — "  bello  jam  exorto  .  .  .  neutri  amico 
auxilia  recte  vel  promittuntur  vel  mitttmtur."  ■•  Our  tributary'  or 
protected  States  may  assist  their  immediate  sovereign  against 
us,  bnt  not  with  arms  and  men  * 

*  E.  Nys.  ßhtdM  de  dr.  irU.  ti  dt  dr.  ml.,  2"''  s^rio  (Brox..  1 001 ).  p.  57. 

'  "*  Dans  rhistoiro  de  la  doctrino  cte  1a  noutnUit^,  Bynkonthonk  ocoupe 
un  rang  distinftu^  *'  (E.  Kys,  op.  ciL,  p.  86). 

»  O.  in.,  p.  170. 

'  O.  ix.,  p.  180.  (As  to  allies  and  noutrality,  Boe  tho  opinion  of  Lord 
HiLwkosbury,  aftorw-ftnlH  Karl  of  Ijvorjxiol.  in  Hid  Discounte,  on  the  Conduct 
of  the  iSmiemnunt  of  Ormt  Britain  in  respect  to  Neutral  Naiimu,  London, 
1794,  p.  68). 

»  P.  181. 
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Bynkerslioek  clearly  recc^nizes  the  claimß  of  neutral  com- 
merce, and  the  necessity  to  effect  a  reconciliation,  legally  rather 
than  diplomatically,  and  of  the  conflicting  interests  of  neutrals 
and  belligerentH.  Reason,  and  not  jierstmal  udvantaget  is  to  be 
the  giude— '*de  ratione,  non  de  utilitate,  omnis  disputatio  est." 
The  main  guiding  principles,  prfsenling  a  substantial  advance  on 
the  ideas  and  practit^r  of  the  time,  are  an  obligation  on  the  neutral 
not  to  assist  one  belligerent  in  any  way  which  would  be  detri- 
mental to  the  other—"  si  medias  sim,  alteri  non  passum  y>rfHle88e, 
ut  alteri  noceam  "—and  a  corrtsxH>nfling  right  not  to  l)e  injure«! 
by  the  l^elligerents  in  its  pacific  commerce — "  qui  injuriam  non 
fecit  non  n-cte  pntitur."  With  Bynkershoek  it  is  mainly  a  ques- 
tion of  supplying  subsidies  and  materials  ;  the  enlistme-nt  ttf 
troops  on  neutral  territory  is  not  prohibited,  if  there  is  no  law  or 
declaration  to  the  contrary.  In  this  respect  he  is  at  one  with 
Grotius,  Wolf,  Oaliani.  and  other  publioiHtB  of  the  time,  and  with 
the  practice  then  prevailing.  The  right  of  recruiting  was  fre- 
quently allowed  in  treaties — e.g.,  in  1656  between  England  and 
Sweden.^ 

Contraband.— The  Roman  emperors  prohibited  commerce  with 
the  barbarians  in  certain  articles — e.g.,  arms,  iron.  etc. — and  later 
the  popes  forbade  trade  with  the  infidels  in  weapons  and  muni- 
tions of  war — wwrcf«  hanno  inierdictcB.  Sovcreigrs  aasumcd  the 
right  to  draw  up  lists  of  contraband  goods,  and  vary  them  at 
pleasure.  The  gnnvth  of  commerce  fostered  clearer  notions ; 
and  treaties  were  concluded  in  favour  of  the  pacific  trade  of 
neutrals.  The  Treaty  of  the  PjTenees  (1659),  in  Art.  12,  specifies 
goods  which  are  contraband — e.g.,  objects  directly  of>nnectcd 
with  war,  also  saltpetre,  horses,  and  saddles ;  and  in  Art.  13 
declares  provisions  and  other  necessities  of  life  to  be  free.  In 
the  Treaty  of  Utrecht  (1713)  contraband  goods  are  enumerated 
(Art.  19) — horses,  hamesB,  warlike  arms  and  instrumenta.  A« 
to  prtivisions,  they  are  declared  contraband  in  the  treaties  of 
1303  between  France  and  England,  of  1613  between  Sweden  and 
the  Hanseatic  towns,  (»f  1625  between  England  and  the  same, 
of  1654  between  England  and  the  United  Provinces  ;  but  excluded 
in  the  treaties  of  1655  between  Louis  XIV.  and  the  Hanseatic 
towns,  in  the  treaties  of  the  PjTenees  and  Utrecht,  and  in  the 
Treaty  of  Versaillee,  1786.  The  writers  of  the  eighteenth  century 
were  as  inconsistent  in  their  theories  as  the  age  was  in  its  practice. 

^  DumoDt.  Oorp»  univentd  diphmaiiquet  etc.,  VI.,  ii.  3.,  and  VT.,  it  125. 
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Thus  Heineconis,*  writing  in  1721,  regardefi  as  contraband  not 
only  amis  and  munilions,  saltpetre,  and  horwp,  but  also  cordage, 
sails,  and  other  naval  stores,  and  further  included  provisions, 

Bynkershoek  refers  to  Grotius'  threefold  Classification  of 
objects — (1)  those  useful  for  purposes  of  war;  (2)  those  not  so 
useful ;  (3)  those  which  may  be  used  either  in  war  or  peace  ;  and 
says  that  there  is  no  doubt  as  to  (1)  and  (2).  As  to  (3)  Grotius 
permits  the  intercepting  of  res  (vnciqniis  vel  promiscvi  ttsvs,  but 
only  in  case  of  necessity,  and  then  under  the  obligation  of  sub- 
sequent rcfititution.  But  Bynkershoek  point«  out  that  the  diffi- 
culty is  in  determining  who  is  to  be  judge  of  that  necessity — 
"...  Quis  arbiter  erit  ejus  neoeesitatis,  nam  facillimum  est  earn 
prsBtexere  *' — that  it  is  against  law  to  sit  as  judges  in  our  own 
cause,  and  further  that  Gmtius'  distinction  is  not  supported  by 
the  usage  of  nations.  His  own  definition  is  :  **  Contraband 
articles  are  such  as  are  proper  for  war,  and  it  is  of  no  consequence 
whether  or  not  they  are  of  any  use  out  of  war."^  Are  the  mate- 
rials themselves  contraband,  out  of  which  contraband  articles 
are  made  ?  Zouche^  inclines  to  this  opinion  ;  but,  says  Bynker- 
shoek, reason  and  usage  point  to  the  contrary — "  ego  non  essem, 
quia  ratio  et  exempla  me  moveant  in  contrarium."*  If  all  such 
materials  are  prohibited,  the  catalogue  nf  contrnbaiul  goods  will 
be  enormous,  amoimting  to  a  total  prohibilion  of  commerce.** 
However,  certain  articles  may  be  dccrwKl  contraband,  not  from 
their  intrinsic  nature,  but  from  other  special  circumstances — e.g,, 
from  the  large  quantity  required,  such  ns  saddles,  holsters,  belts  ; 
or  in  anticipation  that  prohibiting  certain  articles  will  quickly 
bring  the  war  to  an  end — e.g.,  provisions,  when  the  enemy  is 
besieged  ;®  or  generally  those  articles  without  which  the  enemy 
could  not  possibly  continue  the  war.  He  state«  that  the  last  two 
exceptions  accord  with  the  decrees  of  the  States-General  of 
Decemlx'r  5,  1652.  against  the  Engh'sh,  and  of  December  31,  1657, 
against  the  Portuguese.  As  to  the  decree  of  May  6,  1667,  against 
Sweden,  there  was  a  special  reason — ^viz.,  the  right  of  retaliation, 

'  De  Nnv.  th  Vect.  Merc.  Vrtit,  xir. 

'  '*  Contrabanda  Hioi,  qna?  nti  mint,  hftllo  apta  ow«  poasunt,  noc  quicquam 
inloroBflo.  an  et  extra,  bellwm  usum  prifljoant  **  (c.  x.)- 

=»  Oji.  CiL,  Part  2,  §  8,  Quest.  8. 

*G.  X.,  p.  Ift2. 

'^  "  Si  omnem  matoriam  prohibeaa,  ex  qua  quid  hello  aptari  poamt.  ini^na 
emet  catalopri«  rorum  prolithitnrnm,  qnia  niillo  fere  materia,  ox  qua  non 
saltern  aliquid.  hollo  aptum,  facile  fahricemuft.  Knxj  Interdicta.  tantum 
non  omni  conimorrio  interdicimiis,  quod  valdo  o«wt  inutile*'  (o.  x,,  IT,,  182). 

«  C.  tx.,  p.  180. 
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ae  therein  escpressed — ^for  prohibiting  even  materials  not  them- 
selves fit  for  purposes  of  war,  but  which  might  be  fto  adapted. 
Zouehe  relate»  that  there  was  a  dispute  between  England  and 
Spain  regarding  tobacco,  wliich,  Spain  contended,  might  be  used 
for  preserving  provisions  ;  but  Bynkerahoek  repudiates  the  action 
of  Spain,  as  tobacco  cannot  be  of  any  use  in  destroying  the 
enemy.  The  tendency  of  Bynkershoek  is  clearly  to  lay  ilcwn  a 
definite  rule  restricting  contraband,  but  finding  that  it  would  be 
opposed  to  the  practiw^  of  his  own  country,  and,  indeed,  of  the 
European  countries  in  general,  he  seeks  to  extract  from  such 
usage  and  from  the  circumstantial  dispositions  of  treatie»  certain 
exceptional  rulen,  wliieh  all  but  destroy  the  force  of  his  funda- 
mental principle.  But  great  diflBcidtics  in  connection  with 
contraband  were  met  with  in  later  times,  and  there  is  by  no 
means  unanimity  of  opijiion  at  present.  The  First  and  Second 
Armed  Neutrality  of  17S0  and  1800  endeavoure<l  to  limit  the 
kinds  of  articles  that  could  be  regarded  as  contraband,  but  they 
failed  ;  and  the  Declaration  of  Paria  of  1856  makes  use  of  the 
term  ''  contraband  "  without  any  attempt  to  define  it. 

Respecting  the  treatment  of  vessels  carrying  contraband, 
Bynkershoek  is  opposed  to  the  declarations  in  the  various  Dutch 
decrees  and  treaties  between  the  Peace  of  WcÄlphalia  and  the 
Treaty  of  Utrecht,  according  to  which  only  the  contraband  gotnls 
were  to  be  confiscated  and  the  vessels  CÄrr^nng  tliem  allowed  to 
go  free.  His  doctrine,  an  applie^ition  of  the  Roman  law^  and 
followed  by  many  eminent  jurists  amongst  his  succe88t>r8,  wag 
that  though  the  owner  or  master  was  imaware  of  the  illegal 
nature  of  the  cargo,  the  vessel  also  could  be  justly  seized.  Furtlier, 
if  the  cargo  consist  of  a  mixture  of  lawful  goods  and  contraband, 
and  both  belong  to  the  same  owner,  the  whole  may  be  condenuu  d  ; 
if  thej'  belong  to  different  owners,  then  the  illegal  act  of  one  ought 
not  to  afifect  the  legal  act  of  the  other.  This  is  in  full  agreement 
with  the  nüe  laid  down  by  Zouohe,^  By  a  French  ordinance  of 
July  26,  1778,  only  contraband  goods  were  to  be  confiscated, 
unless  they  amounted  to  three-quarters  of  the  entire  cargo,  in 
which  case  the  whole  merchandise  would  be  condcnmcd,  ae  well 
as  the  ship.  Art.  17  of  the  treMy  between  Great  Britain  and 
the  United  States,  November  19,  I7M,  stipidat^Kl  "that  in  all 
oaaes  whore  vessels  should  be  captured  or  detained  on  just  susr- 


*  Of.  heuonx,  op.  eit,  p. 
>  Op.  dt.  Part  II.,  §  8, 


104. 
Quest.  13. 


'  Dig.  m.,  tit.  iv. 
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picion  of  having  on  board  enemy's  property,  or  of  carrying  to 
the  enemy  any  of  the  articles  which  are  contraband  of  war,  the 
said  vessel  should  be  brought  to  the  nearcttt  and  most  convenient 
port' ;  and  if  any  property  of  an  enemy  should  be  found  on  board 
such  a  vessel,  that  part  only  whicli  belonged  to  the  enemy  should 
be  made  prize,  and  the  vessel  should  be  at  liberty  to  proceed  with 
the  remainder  without  any  impe<liment." 

Blockade. — Bynkershoek  holds  that  everything  carried  to  a 
blockaded  or  besieged  place,  contrary  to  law  or  treaty,  is  to  be 
considered  as  contraband  and  treated  accordingly  ;  and  usage 
sanctions  the  infliction  of  the  capital  penalty  on  offenilers,  or  a 
milder  punishment  according  to  the  circumstances  of  the  case. 
In  the  time  of  Vattel,  however,  a  milder  poUcy  prevailed  ;  such 
offenders  could  be  regarded  as  enemies,  but  usually  only  their 
goods  were  confiscated.  Earlier  in  the  work,  Bynkershoek  says 
that  retaliation  is  to  be  exercised  only  on  the  offending  party — 
"  retorsio  non  est  nisi  adversus  eum  qui  ipse  damni  quid  dedit,  ac 
dcinde  patitur.  non  vero  adversus  communem  amicum  "  ;^  but 
here  he  maintains  that  an  injury  inflicted  on  a  neutral  is  justifiable 
on  the  principle  of  retaliation  upon  the  enemy — a  view  adopted 
in  consequence  of  the  edicts  of  the  States-General  against  the 
Spaniards.  The  rules  as  to  what  vessels  may  be  captured  ho 
derives  from  an  examination  of  the  famous  Dutch  decree  of  1030, 
which  presents  the  first  systematic  State  legislation  governing 
the  question  of  blocka<le.  "  Le  decret  hollandais  du  26  juin 
1630  promulgu6  dejk  avant  Tindependanoe,  dans  le  but  de  regier 
mi  bloci»  des  porte  de  Flandre  relevant  de  la  domination  espagnole, 
est  consider^  comme  la  premiere  legislation  nationale  du  blocus 
moderne.  En  effet,  on  y  trouv6  see  premieres  regies  delinies."* 
Thus  the  following  vessels  may  bt^  captured  and  confiscated  : 
(1)  Those  foimd  so  near  to  the  blockaded  ports  as  to  show  clearly 
an  intention  to  enter  therein,  unless  it  appears  that  they  were 
driven  there  bystress  of  weather ;  (2)  those  found  at  adistance  from 
the  ports,  but  whoso  papers  indicate  an  intention  to  enter,  unless 
before  the  offence  is  committed  they  alter  their  course  of  their 
own  accord  ;*  (3)  those  vessels  issuing  from  such  ports,  not  having 
been  forced  thither  by  stress  of  weather,  even  though  t^ken  at 
distanoe :  unless  after  leaving  the  ports  they  ha<l  performed  a 

>  C.  iv. 

3  R.  Kleen,  Lois  el  usages  de  la  neutrality  (2  vols..  Pahs,  1898-1900}.  I.,  543. 
^  In  hU  case  Bynkershoek  is  not  fuUy  dotermined ;  for  tho  matter  is  to  be 
deoided  aooordiog  to  oonjooluiee  and  oircumstaaooe. 
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voyage  to  a  port  of  their  own  oountiy,  or  to  some  uthor  neutraJ 
port ;  but  liable  to  oonüscation  if  on  issuing  from  the  blockaded 

port  they  are  pursued  to  their  own  or  to  any  other  port,  and  after- 
wards found  on  the  high  sea  coming  out  of  the  latter  port. 

Bynkershoek  admits  the  rigorous  character  of  these  rules,  but 
he  says  the  severity  may  be  relaxed,  if  thought  fit,  and,  indeed, 
ha»  often  been  relaxed.  '"  Sed  mutatis  hominibus  sententias 
mutariquid  obstat  ?"^  He  states  further  that  the  above  decree 
was  put  into  effect  by  the  application  of  a  sufticient  force  to  main- 
tain the  blockade ;  and  does  not  make  any  suggestion  that  a 
blockade  by  proclamation,  or  a  "  paper  blockade,'*  could  lawfully 
impose  any  restriction  on  neutral  commerce.  Actual  practice  in 
the  seventeenth  century  was  very  changcMiblo,  and  was  often 
adapted  to  the  demands  of  self-interest ;  and  Bynkershoek 
repudiates  the  inconsistency  in  the  conduct  of  his  own  oountrj*. 

Neutral  Q^}ods  on  Enemy's  Vessels. — The  two  cases  of  neutral 
goods  on  an  enemy's  vessel,  and  an  enemy's  goods  on  a  neutral 
vcHsel,  are  considered  in  a  more  Uberal  manner  than  had  bctn 
done  before,  and  often  in  antagonism  to  Dutch  policy.  At  the 
time  he  wrote  throe  systems^  had  been  developed  :  (1)  the  doctrine 
of  ''  hostile  infection,"  represented  by  the  French  ordinances  of 
the  sixtetjuth  century^  of  11581,  and  of  1704,  by  which  ships  and 
goods  connected  in  any  way  with  enemy's  goods  or  vessels  were 
condemned  ;  (2)  the  rule  of  the  Consotaio  dd  Mare  {suuvi  ciiique)^ 
by  wliich  only  the  enemy's  pr-operty,  vessel  or  cargo,  was  st^izable, 
and  a  neutral  vessel  was  not  necessarily  regarded  in  the  light  of 
neutral  territory  ;  (3)  the  rule  of  Utrecht,  the  principle  of  which 
is  free  vessel  free  goods,  uuemy  vessel  enemy  goods — that  is,  hbcrty 
or  condemnation  depends  only  on  the  nationality  of  the  carr^^ing 
vessel. 

Bynkershoek  does  not  accept  the  rule  of  Utrecht ;  one  or  two 
special  treaties,  ho  insists,  are  not  necessarily'  evidence  of  inter- 
national law.  The  rule  that  neutral  goods  found  on  an  enemy's 
vessel  may  be  condemned  is  contrary  to  reason ;  at  most  it  is 
only  a  presumption  that  they  belong  to  the  enemy,  as  Qrotiua 
also  thinks.  They  cannot  bo  confisented  even  if  the  shipper  knew 
it  was  the  enemy's  vessel.  Tlie  essential  criterion  is — Have  I, 
in  shipping  the  goods,  intended  to  do  you  an  injury  ?  The 
various  questions  as  to  whether  the  owner  of  the  merchandise 

1  C.  xi.,  p.  ISO. 

■■*  Sou  J.  Doi|)üch.  Byyihir shock,  in  Lts  jutuiaUura  du  droit  inliTnaHonal 
(rarU».  1904),  pp.  386-446 ;  and  Xhouior,  i>p.  c*L,  p.  77. 
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Oil  the  ('ncniy*B  vessel  knew  of  the  war  or  not,  and  wlirthcr,  know- 
ing this,  lie  knew  his  conduct  to  be  legal  or  not — all  these  fine- 
Bpuu  nicetir«  may  indicate  legal  ingenuity,  but  will  not  satisfy 
unsophisticated  common  sense.  "  Sed  hae  sunt  pragmaticorum 
lautitiae,  quibiis  intloctuni  vtilgus  excipiunt."*  He  is  largely  in 
agreement  with  the  Consolato  del  Mare,  by  which  the  enemy's 
vessel  is  seizable,  but  the  neutral  goods  on  board  must  be  returned 
to  their  owners ;  he  differs  in  not  allowing  freight  should  the 
vessel  be  carrietl  into  the  captor's  port.* 

In  the  case  of  enemy's  goods  found  on  a  neutral  vessel,  he  is 
against  the  principle  of  hostile  infection,  and  agrees  with  that  of 
the  Conaolaio  del  Mare,  The  enemy's  goods  may  bo  seized,  but 
the  neutral  vessel  must  go  free,  unless,  of  course,  the  owner  was 
aware  that  the  cargo  was  contraband.  The  riglit  of  visitation 
and  soarch  is  ailowctl.  It  is  lawful  to  detain  the  vessel,  and  to 
ascertain,  not  merely  by  the  flag,  which  may  be  fraudulently 
lassuined,  but  by  the  documents  on  board,  wliether  she  is  really 
neutral,  and  whether  enemy's  property  is  concealed  therein.^ 
In  a  word,  a  neutral  commit«  no  offene*^  against  the  laws  of 
nations  in  canning  enemy's  goods,  which  are  seizable  ex  re,  the 
neutral  vt^ssel  going  free  ;  but  to  carry  contriibaiid  is  an  offence 
ex  delicto,  and  hence  both  the  contraband  goods  and  the  vessel 
are  liable  to  confiscation. 

As  to  privateering,  Bynkershoek  is  severer  than  Gentilis  or 
Grotius  ;  though  he  deprecate«  the  defence  of  necessity  which  is 
often  put  forward  in  the  subordination  of  neutral  rights  to  those 
of  bolligerents.  If  a  privateer  makes  an  illegal  capture,  the 
captain  is  liable  for  the  damage  suffered,  should  he  have  exceeded 
his  authority  ;  but  if  ho  has  acted  according  to  his  authority 
then  the  owners  of  the  vessel  are  liable  for  all  damage,  whether 
the  captain  is  dishonest  or  unskilful.  The  owners  of  the  vessel 
are  not  liable  if  they  have  not  appointed  the  master  for  the 
purpose  of  making  captures.  If  a  vessel  is  not  a  privateer — i.e., 
has  no  oommifision — ajid  makes  captures  by  order  of  the  owners, 

»  C.  xiii..  p.  187. 

*  Ibid.,  p.  188.  (Cf,  the  opiniüna  of  Ueiuoixjiufl,  De  nav.  ob  vetJ,  vetü. 
oto.,  c.  il,  §  ix.)  In  The  Fortuna^  tlio  cuptor  of  an  eoeuiv's  ve»ael  was  hold 
not  ontillod  to  freight  on  neutral  goods  unloss  ho  took  them  to  tho  port  of 
destination;  in  The  Diana,  freight  was  allowocl  in  certain  oasee,  where  the 
cargo  was  tiikou  tu  tho  chikiniant's  own  country. 

^  "  Eatonus  utiqiio  lioittun  0880  amicam  navom  sistore,  ut  non  ex  fallaoi 
forte  uplustri.  nod  ox  ipiid  intflnuueutia,  in  navi  reporlis,  eonfltot  navezn 
amicaiu  ussu  .  .  .  ub  indo  discoro,  an  qu»  hoatium  bona  in  nave  latoant  ** 
(C.  xiv.,  pp.  188-Ü). 
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the  sauie  rules  apply  as  though  ehe  were  a  rc^gular  privateer. 
Shoidd  a  non-commissioned  vessel,  attacked  by  an  enemy,  capture 
the  enemy^B  vesBcl,  iho  prize  belongs  to  the  master  ae  captor — 
"...  constat  praedam  quicunqxie  ceperit,  solius  capientis  esse, 
nisi  ex  praepositione  ot  nitwidato  alionmi  oeperit"  ;^  this  is  an 
application  of  the  general  doctrine  of  principal  and  agent. 
When  a  prize  is  t-aken  by  one  or  more  armed  private  ships, 
otherß  being  present  but  not  assisting,  the  prize  belongs  only 
to  him  who  has  fought  and  conquered  the  enemy's  ve£sel ;  but 
in  ease  vessels  of  war  arc  present,  it  is  permissible  to  enact  a 
different  law.* 

A  few  other  questions  are  considered,  such  as  piracy,  the 
insurance  of  vesselä  liable  to  capture,^  the  authority  of  prize  courts, 
whose  judgment  if  manifestly  unjust  cannot  be  enforced,  and  the 
remedy  by  letters  of  reprisal  ;*  and  finally,  the  De  rebits  bellicis,  a 
remarkable  work  of  permanent  value,  the  work  of  a  sound  legally- 
disposed  mind,  concludes  with  a  wise  reflection  on  war,  and  the 
frequently  alleged  "reason  of  State,"  that  "monstrum  horren- 
dura,  informo,  ingens,  cui  hunen  adomptum  "  :  **  If  governments 
will  yield  to  that  monster  and  indulge  themselves  by  following 
itw  dictates  and  coneider  the  projMMiy  of  other  nations  as  their 
own,  it  is  idle  to  investigate^  further  the  law  of  nations  and  discuss 
ilH  principles. '** 

»  0.  XX.,  p.  199. 

^  Sir  W.  Rcolt  hold — tho  samo  principle  lx»ing  twioptc«!  in  llio  Fronrh 
ordinanooB  of  January  27,  170(i,  and  Juno  Ifi,  17G7~tlia.t  mere  proeonfo  in 
thecosoof  a  privatoor  is  not  BuJticient  ti)  nvisc  tlio  presuinptiun  uf  co-Mivratian 
in  ordor  to  lie  ontitlod  to  u  shiiru  of  tho  prizu  {L'Amitu-,  i\  Hob.,  201),  but  in 
the  ouHO  uf  a  vossul  of  uar  it  waa  euificiuut  to  eupix^rl  tho  animue  capiauli 
(The  Fior^,  5  Rob.,  270). 

3  a  xxi. 

«  C.  xxiv.  (r/.  Treaty  of  Uhyewiok,  Art.  0,  and  Tixiaty  of  Uirocht,  Art.  Ifi). 

«  0.  XXV..  p.  20Ü. 
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MONTESQUIEU  * 

When  Sauile-Beuve  eat  down,  in  the  year  1852^  to  write  a  caiuierie 
about  Montesquieu,  he  gave  as  a  reason  for  not  having  dealt 
with  the  subject  before  that  MontoiKjuieu  belonged  to  the  class 
of  men  whom  one  approaches  with  apprehension  on  account  of 
the  respect  which  they  inspire,  and  of  the  kind  of  rehgious  halo 
which  has  gathere<l  round  their  names. 

This  was  written  more  than  fifty  years  ago,  and  the  language 
reflects  the  glamoiu"  which  still  attached  to  Montesquieu's  name 
during  the  first,  half  of  the  nineteenth  centur}\  That  glamour 
has  now  passed  away.  Not  that  Montesquieu  has  died,  or  is 
likely  to  die.  But  he  is  no  longer  the  oracle  of  statesmen ;  his 
Spirit  of  Laws  is  no  longer  treated  by  framers  of  constitutions 
as  a  Bible  of  political  philosophy,  bearing  with  it  the  same  kind 
of  authoril3^a8  that  which  Aristotle  bore  among  the  schoolmen. 
Tliiit  aulhority  ende<l  when  the  greater  part  of  the  civilized 
work!  had  been  endowed  with  parliamentai*}'^  and  representative 
institutions  framed  mm'e  or  less  on  the  model  which  Montesquieu 
had  describe<l  and  had  held  up  for  imitation.  The  interest  which 
attaches  to  him  now  is  of  a  ditfenuit  order.  It  is  literar}'  and 
historical.  He  lives  as  one  of  the  greatest  of  French  \vriter8.  and 
his  Ccfnexderalians  mi  iJie.  Qrailiiess  and  Decay  of  Ute  Rtmums  are 
still  read  as  a  school  classic  by  French  bo\"s  and  girls  much  a«  the 
masterpieces  of  Burke  are.  or  ought  to  be,  read  in  English  schools. 
To  the  student  of  political  history  he  is  known  as  the  öource  of 
ideas  wliich  exercised  an  influence  of  incomparable  importance 
in  the  framing  of  constitutions  both  for  the  old  and  for  the  new 
continent.  And  for  the  student  of  political  science,  his  work 
marks  a  new  departure  in  methods  of  observation  and  treatment. 
The  S]yfnl  of  Ixiws  has  l)een  called  the  greatest  book  of  the 
eighteenth  century  ;  its  piiblication  was  certainly  one  of  the 
greatest  events  of  that  century. 

If  it  were  necessary  for  me  to  offer  an  apology  for  taking 
^  Delivered  as  Tho  Romanes  Lecture  at  Oxfurtl,  I0O4. 
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Montesquieu  as  my  subject  to-day  I  might  plead,  first,  that  no 
Btudciit  of  history  or  of  political  or  legal  science  can  afford  to 
disregard  one  who  has  been  claimed,  on  strong  groundi«,  as  a 
founder  of  the  comparative  method  in  its  apphcation  to  the  study 
of  Politico  and  of  Law ;  next,  that  some  recent  publications^ 
have  thrown  new  and  intcrcöting  light  both  on  liis  character  and 
on  his  methods  of  work;  and  lastly  that  one  cannot  return  too 
often  to  the  consideration  of  a  reaU3^  great  man.  Moreover,  it 
may  be  suspected  that,  in  this  country  at  least,  and  at  tlie  present 
day,  Montesquieu  belongs  to  the  numerous  class  of  authors 
wiiom  everybody  is  supposed  to  know  but  whom  very  few  have 
read.  It  will,  of  course,  be  impossible  for  me  to  do  more  than 
touch  on  a  few  of  the  aspects  of  such  a  many-sided  man. 

Let  me  begin  by  reminding  you  of  the  leading  dates  and  facts 
in  Montesquieu  s  life,  so  far  only  as  is  necc&sary  for  the  purpose 
of  "placing  '*  him  histt)rically.=^  Charles  Louis  de  Secondat  was 
bom  in  1689,  a  year  after  the  Revolution  which  ended  the  Stuart 
dynasty,  five  years  iK'fore  the  birth  of  Voltaire,  100  years  before 
the  outbreak  of  the  French  Revolution.  He  died  in  1756,  four 
year»  after  the  publication  of  the  first  volume  of  the  French 
Encyclopedia,  the  year  before  the  ISeven  Years'  War.  five  years 
before  CJeorge  HI.  came  to  the  throne,  and  seven  year»  before 
Rousseau  preached  to  the  world,  in  the  first  chapter  of  his  Social 
Contract,  that  man  is  born  free  and  is  everywhere  in  thaim?. 

'  Tlut  CuUeotion  BctrdolaiBü  rufurrt^d  to  in  not«  2. 

'  TUu  (ullesL  lifo  u(  Moutwiquiuu  ia  thuL  b^'  L.  Vian,  üüiioireä«MvtUe»qui0ttj 
l^aria,  1878.  But  it  ia  iiiacourat«  and  uuurilical,  and  has  bo«'-il  M'Von-Iy 
vribiüizüd  by  M.  Bmnütidro  {Hevue  dcjt  deu^  Mondts^  1879).  The  U'«t  eüD- 
ttimporary  appivciation  of  Mont(>Hijuiou  ia  by  iLo  Marquia  d'Argc'u»on 
(ifcmoi>£4,  {>.  428,  edition  of  182r>).  The  standard  edition  of  Montoetjuicu 
ia  tliat  by  I^boulaye  in  7  vols.,  I'aria,  J  873-Ü.  Thia  must  now  bt-  supplnm-nttHi 
by  the  "  Collootion  Bordclaiso,"  wliioh  cont-aina  furtliLT  matfri«!»  aiiiipluHl  by 
thß  Moiitctaquiou  family,  and  which  ineludca  Deuz  opa^cult^i  dc  i1/i>ni<»i/iir<ti. 
ISDl  ;  MHanfftJi  itUdilide  Montesquieu^  1892  ;  Yoifagta  dt  Monian/vicv,  2  voi?., 
1SU4;  Pensees  ft  fragments  inedits,  2  vols..  1899,  lOtU.  The  Ijtvmtun-  on 
Moutosquivu  ia  wry  uxtenaive.  A  list  of  boi.>kB,  articles,  and  Uogcj)  ivUating 
to  him  nill  In^  found  in  an  appvndix  to  Vian's  Uistvirt.  Among  Hul)».>qucnt 
works  tho  first  plaw  ia  taktn  by  M.  yorel's  Montesquieu  in  the  wricB  ca)le<l 
Les  grands  ecr i vains  fra fi^ta,  a  little  book  of  which  1  can  only  ajxak  with 
llio  niimt  rt«pcclful  admiration.  Reforcnco  uiay  also  Ik-  madt-  In  Onrkon, 
Zritnttrr  frirdnchA dfs  Qrn/fHtn,  i.  80,  4r>7  ;  Taiue,  Anrien  H^gimf,  pp.  '2tJ4,  278, 
339;  Jaut^t,  Histtnre  dt  la  science  politique^  vol.  ii.  ;  Faguot,  Ihehuitiei 
ax  rein  ;  Faguot,  X^a  politique  extmparh  df.  Montesquieu^  Roussntn  rt  Voltaire  ^ 
BrunctiÄre,  Etudes  critiques  sur  V/iistoire  de  la  litteraiurf  franrtttart  4""  w'-rit 
Flint.  The  Philosophy  of  History,  202-79;  Sir  Iz-slie  Stojiln-n.  Ltiffliah  Thtfutjht 
in  tf\e  EighteentJi  Century,  i.  186  ;  Henry  Sidgwick,  The  DeixJopment  «/  tiuro- 
pean  Polity  ;  Sir  F,  Pollock,  History  of  the  Science  of  Politics, 


Digitized  by  VjOO 


c 


BiONTESQUIBU 


419 


lliö  ]>irth-phi«c  was  the  Chateau  of  La  Brede,  a  thirt^enth-centuxy 
castle  some  ten  miles  from  Bordeaux.^  Thus  he  was  a  country- 
man of  Montaigne,  with  whom  he  had  many  affinities.  Hi« 
family  m  as  noble,  and  belonged  to  that  more  modem  branch  of 
the  nobility  which  had  acquired  its  fortimes  from  the  exercise  of 
judicial  or  financial  functious,  and  which  was  known  el&  the 
noblesse  de  la  robe.  Therefore  he  was  a  member  of  one  of  the  two 
privileged  classes  which  under  the  old  regime  owned  between  them 
some  two-fifths  of  the  soil  of  France,  and  were  practically  exempt 
from  all  the  burdens  of  the  State. 

On  his  mother's  death  he  was  sent  ba  a  boy  of  seven  to  the 
Oratorian  College  at  Juilly  near  Means,  and  remained  there 
eleven  years.  He  then  studiecl  law,  and  in  1714,  at  the  age  of 
twenty-five,  was  made  counsellor  of  the  Parlement  of  Bordeaux, 
that  is  to  say  member  of  the  Supreme  Court  of  the  province  of 
Guiemie.  In  the  next  year  he  married  a  Protestant  \Q>dy.  The 
following  year,  1716,  made  a  great  difference  in  his  fortmies. 
His  uncle  died,  and  he  succeeded  to  the  barony  of  Montesquieu, 
to  a  considerable  landed  property,  and,  above  all,  to  the  dignified 
and  lucrative  post  of  FremdeiU  ä  Martier,  or  Vice-Piesident,  of 
the  Parlement  of  Bordeaux,  a  post  which  the  uncle  had  acquired 
by  purchase,  and  whlcli  the  nephew  retained  until  lie  parted 
with  it  to  another  purchaser  in  1726.  His  judicial  duties  were 
such  as  to  leave  him  a  gejod  deal  of  leisure.  After  the  fiushion  of 
his  time  he  dabbled  in  physical  science.  The  papers  wliich  he 
road  Ijefore  the  newly  e^t-abU^ihed  Academy  of  Bordeaux  were  of 
no  scientific  value,  but  they  influenced  his  subsequent  poUtical 
speculations,  and  supphed  a  suÜicieut  excuse  for  his  election 
during  his  English  visit  to  a  fellowship  in  our  Royal  Society.^ 

*  Sixtuon  aiid  u  half  mile«  by  railway. 

'  Ho  was  elected  February  12.  1720  (old  style).  Propuw-d  by  t)r.  Toisaier 
and  rooomiüeuded  by  M.  Sto-Hyacyulhe  aud  the  i*reaidoat  (Sir  liana  Sloane). 
Ho  rotors  to  hia  reception  in  a  letter  to  P(>re  Corati,  dated  London.  MarcU  1, 
1730  (now  style).  Among  the  docuuiontfl  of  the  Koyai  Society  is  the  copy  of 
a  iettor  from  Montesquieu  to  Sir  Kaos  Sloane,  dated  Paris,  August  4»  173-4, 
and  enclosing  copies  of  his  book  on  the  Orandcur  ei  dicadence  des  Romains. 
The  M.  iStö-U>'acynthe,  who  figures  ae  Montesquiou's  backer,  must  have  been 
the  *"  Thcmiaeul  de  Sto-Ilyacintho,  the  half-starved  author  of  the  Ofief-d^acuire 
d'un  inconnut  who,  aft^^r  having  served,  if  wo  may  bolicvp  Voltaire,  as  *i 
drati;oon  durinj^  1  ho  j»erBecution  of  tlio  French  t^rotcstanta,  had  oroesod  over  to 
EiigUind.  there  had  Ixx^n  convnrtod,  luid  traiuilat'üd  Robin.8onC'rufini:,  and  though 
alwa;)'8  a  destitute  wanderer,  had  been  nominated  a  memUT  of  the  Royal 
JSocioty  of  London"  (Texte,  JeanJacqufjt  Housumu,  and  tfie  CtmrnifJoliUin 
iipirit  in  Lita-aiarc,  tmuslated  by  J.  W.  Matthews,  p.  18).  The  English  trans- 
lation  of  this  book  ciu bodies  addjliuus  to,  aud  uorreetious  of,  the  original  worl; 
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His  real  interests  lay  neither  in  law  nor  in  physics,  but  in  the 
study  of  human  nature.  His  first  book,  the  Persian  LeUers, 
appeared  in  1721.  He  resigned  his  judicial  oflSce  in  1726,  and 
became  a  member  of  the  Aciid6m%e  fran^ise  at  the  beginning 
of  1728.  The  next  three  years  were  speiit  in  travel,  and  his 
travels  ended  with  a  stay  of  nearly  two  years  in  England.  The 
Grandeur  et  decadence  des  Eomaitis  appeared  in  1734,  and  the 
Esprit  dea  lots  in  1748.     He  died,  as  I  have  said,  in  1755. 

His  personal  appearance  is  known  to  us  from  the  excellent 
medallion  portrait  by  Dassier,  executed  in  1762.  Aquiline 
feMurt'S,  an  expression  subtle,  kindly,  humorous.  He  was 
always  short-sighted,  and  toward  the  end  of  his  life  bcHsame 
almost  entirely  blind.  "You  tell  me  that  you  are  blind,"  he 
WTitee  to  his  old  friend  Madame  du  Deffand,  iii  17Ö2  :  "Ikm't 
you  sec  we  were  both  once  upon  a  time,  you  and  I,  rebellious 
spirits,  now  condemni'd  to  darkness  i  l^et  us  console  ourselvcs 
by  tlie  thought  that  those  who  see  clearly  are  not  for  that  reason 
luminous."^ 

The  three  books  to  which  Montesquieu  owes  his  fame  are  the 
Persüm  fjeikrs.  the  CunsidenUiitus  on  tlie  (rreatnats  and  Decoy 
of  the  Rmiums,  and  the  Spirit  of  Laws.  Of  these  the  first  ap|X'ared 
during  the  Rt^gency,  that  pericd  cf  mad  revel  which  followed 
the  gloomy  close  of  Louis  XI V.  s  reign.  The  second  was  publisla-d 
under  the  ministry  of  that  aged  and  suspicious  despot,  Cardinal 
Fleury,  when  it  was  safer  to  speculate  about  ancient  history 
than  about  contemporary  j>oliticö  or  society.  The  lust  apiK>aretl 
under  the  rule  of  Madame  de  Pompadour,  when  the  Enoyelo- 
pteilists  had  begmi  that  solvent  work  of  theirs  which  prepared 
the  way  for  the  French  Revolution.  It  should  be  added  that 
all  the  three  books  were  published  anonymously,  and  printed 
in  foreign  coimtries.  the  first  two  at  Amsterdam,  the  last  at 
Geneva. 

In  order  to  trace  the  origin  and  development  of  Montesquieu's 
conceptions,  and  the  course  and  tendency  of  his  tboughts,  the 
three  books  must  be  read  consecutively,  and  must  be  suppk*- 

^  Tht)  Karl  of  Charlemont,  who.  aa  a  youug  man,  mudo  a  Uiur  iLrougb  llu) 
South  of  Fmnw,  cither  in  1755,  or  in  tho  latttT  jwrt  of  1754  (t  ht-  dates  are  not 
quit«?  clour),  luw  U-ft  a  delightful  d^soription  of  n  vinit  which  Im»  jind  a  frieud 
paid  to  Montesquieu  at  La  Br6div  Ho  found,  instoad  of  a  "  grave,  austcro 
phil<j»M)plM>r,"  a  "gay,  pt»lite,  sprightly  Frenchman,"  who  took  hi«  risitonQ 
for  u  walk  through  his  grounds,  and  being  unablo  to  lind  tho  koy  of  a  pad* 
locked  threo-foot  l>ar,  Rolved  tho  difficulty  hy  taking  a  run  and  jumping  oTpr 
it. — H&rd^'t  Memoirs  o/  Üarl  of  Chariemottt,  i.  00-73. 
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fnented  by  what  we  know  of  hiB  stuclios  and  experiences  during 
their  preparation.  For  this kntnvledge  very  interesting  additional 
materials  have  been  supplied  by  the  recent  publication  of  the 
maniiscriptfl  which  had  for  man\'  years  been  preserved  in  the 
family  arcliives  of  the  Montesquieu  family.  Tliey  hiclude  the 
joiimala  of  travel  which  Sainte-Beuve  said  he  would  sooner  have 
than  the  Spirit  of  Laws,  and  the  tliree  quarto  vohiniea  of  Pensies 
in  which  Montesquieu  stored  materials  for  his  published  works. 

The  Persian  Letters  supply  a  clue  to  the  plan  of  the  Spirit  of 
LaiPS,  and  contain  the  germs  of  many  of  the  ideas  which  were 
subsequently  developed  in  that  book.  They  are  tlie  work  of  a 
young  man.  They  profess  to  be  written,  and  were  probably 
composed  or  sketched,  at  different  dates  between  1711  and  17*20,^ 
that  is  to  say,  during  the  last  four  years  of  Louis  XIV/s  reign, 
and  the  first  five  years  of  the  Regency,  and  they  describe  the 
impressions  of  three  Persians  who  are  supposed  to  be  travelling 
in  Europe  at  that  time.  There  is  an  elder.  Usbek,  who  is  grave 
and  sedate,  a  younger.  Rica,  Avho  is  gay  and  frivolous,  and  a  third. 
Rh6di,  who  does  not  appear  to  have  got  further  westward  tlian 
Venice. 

^  Tho  view  that  the  oompoeition  of  the  Lotten  extended  over  several  yearn 
ia  conßrmod  by  internal  evidence.  Tho  ct^respondvuco  changes  in  diameter 
as  it  goes  on.  C'<imparu  for  instance  the  apologue  of  tho  Troglodvtes  in 
Letters  xii.  to  xiv.  ftith  tho  spocuUtions  as  to  tho  origin  of  republics  in 
Loiter  cxxxi..  or  with  the  comparative  view  of  tho  t>o)itical  (ifvolopmont  and 
oharactoriHlicfeaturesof  diffenmtKurop<'anrttat<'8in  fiOttorHexxYiii.  tocxxxvii4 
The  TmglodA't*«  aro  a  community  that  I)^^^iaiMMl  tlirtiugh  diarogurd  of  the 
rules  of  equity,  but  was  restored  to  prosperity  by  iv>o  w'm."  survivors  who 
preaotied  that  justice  to  othern  is  charity  to  ourselvesi.  After  the  lapBe  of  some 
gonsrations  their  descendants,  finding  tho  yoke  of  republican  Wrtuo  too  tiard, 
ask  for  a  king,  and  are  reproved  for  doinc  bo.  The  apulogiio  is  interesting 
because  it  contains  plirases  which  recur  and  ideas  which  are  dovcloi>cd  in  the 
Spirit  of  Laws.  Hut  it  is  very  youthful  and  abstract.  Between  tho  date. 
of  the  Troglodyte  letters  and  that  of  the  later  letters  Llw  writer  had  read 
much,  ohsorveti  rauch,  and  reflected  much.  Or  compare  again  the  story  of 
the  travellers  and  tho  rabbit  with  tho  later  observations  on  the  advantage 
of  having  more  than  one  religion  in  a  state  and  on  tho  duty  of  respecting 
and  tolerating  t^ach.  Tho  lively  personal  sketches  become  nioro  rare :  more 
space  ia  devoted  to  the  discussion  of  serious  problems  such  as  the  causes  and 
effects  of  the  deerujise  of  population  in  Europo  since  ttu«  flourishing  day»  of 
the  Roman  Empire.  The  writer  is  no  longer  content  with  noting  and  criti- 
cizing :  he  begins  to  draw  cimclusions.  In  short,  the  feuilletonist  is  ri[)ening 
into  the  philosophical  historian  and  the  political  philow^pher.  But  at  this 
stage  his  politicjd  philoKf»phy  has  iK-rhi^iw  not  ad\'anced  l»eyond  the  point 
indicated  by  a  pissage  in  I^ikter  Ixxxi.:  '*  I  have  often  set  myself  to  think 
which  of  all  the  ditferent  forms  of  go\'emment  is  the  most  conformablo  to 
reason,  and  it  st^ms  to  me  that  the  most  perfect  govuniment  is  tltat  wliich 
giiidi^  men  in  the  manner  most  in  acoor  Unoc  with  thotr  own  natural  tomlencioB 
sad  inclioationa.*' 
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The  device  was  not  new,  bnt  it  had  never  hern  employed  with 
such  brilliancy  of  style,  with  such  fine  irony,  with  such  audacity, 
with  such  fertility  of  suggestion,  with  such  subtlety  of  observa- 
tion, with  such  profundity  of  thought.  And  it  was  admirably 
odapt^'d  for  a  writer  who  \\nshed  to  let  his  mind  play  freely  on 
men  and  manners,  to  compare  ajid  contrast  thereUgious.  political 
and  social  codes  of  different  coimtries.  to  look  at  his  manifold 
subject  from  different  points  of  view,  to  suggest  inferences  and 
reflections,  and  to  do  all  this  without  committing  himself  to  or 
making  himself  responsible  for  any  definite  proposition.  Any 
dangerous  comment  could  be  easily  qualified  by  a  note  which 
explained  that  it  merely  represented  the  Mahommedan  or  the 
Persian  point  of  view. 

There  were  a  great  many  dangerous  passages,  There  was  the 
famous  letter  al>out  the  Two  Magicians,  which  nearly  cost  Montes- 
quieu his  election  to  the  Academy. 

"The  king  of  France  is  the  most  powerful  prince  in  Europe. 
He  has  no  gold  mines,  like  his  neighbour  the  king  of  Spain,  but 
hii  has  greater  riches,  because  he  draws  them  from  an  inex- 
haustible mine — the  vanity  of  his  subjects.  ITe  has  undertaken 
and  carried  on  great  wars  without  fimds  except  titles  of  honour 
tr)  sell,  and,  through  a  prodigy  of  human  pride,  his  troops  have 
found  themselves  feared,  his  fortresses  built,  his  fleets  equipped. 
Moreover  he  is  a  great  magician.  His  empire  extends  to  the 
minds  of  his  subjects  :  he  makes  them  think  as  he  wishes.  If  he 
has  only  one  million  crowns  in  his  treasure-chest  and  he  wants 
two,  ho  has  merely  to  tell  them  that  one  crown  is  equal  to  two. 
and  they  believe  it.  If  he  has  a  difficult  war  to  carry  on  and 
has  no  money,  he  has  mere!>'  to  put  it  into  their  heads  that'a  piece 
of  paper  is  money,  and  they  are  convinced  at  once.  But  this  is 
no  such  marvel,  for  there  is  another  still  greater  magician,  who 
is  called  the  Pope,  and  the  things  which  he  makes'people  believe 
are  even  more  extraordinary," 

Then  there  was  the  description  of  the  old  king.  Mnth  his  minieler 
of  eighteen,  and  his  mistress  of  eighty.^  surroimded  by  a  swarm, 
of  invisible  enemies,  whom,  in  spite  of  his  confidential  dervishes 
he  could  never  «lisco ver.  There  were  many  references  to  religion , 
mostly  irreverent,  though  not  with  the  fierce  and  bitter  irrever- 
ence of  Voltaire.    Usbek  finds  imperfect  and  tentative  approxi- 

*  Tho  mfonmco«,  of  course  exaggerated,  were  to  Bar1)6£ieux  and  Mm^  de 
Maintenoa. 
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mations  to  Mahommedanism  in  many  of  thc(yhristiaii  dogmas 
and  rites,  and  ascrilws  to  tlio  finger  of  Providence  the  w&y  in 
which  the  world  is  being  thus  prepared  for  genera!  (conversion  to 
the  creed  of  Islam.  About  diversities  of  ceremonial  belief  he  has 
naturally  mucli  to  say.  *'  The  other  day  I  was  eating  a  rabbit  at 
an  inn.  Three  men  who  were  near  me  made  me  tremble,  for  they 
all  declared  that  I  had  committed  a  grievous  sin.  one  because 
the  animal  wa**  impure,  and  the  second  because  it  liad  been 
strangled,  and  the  third  because  it  was  not  a  fish.  I  appealed 
to  a  Brahmin,  who  happened  to  be  there,  and  he  said,  '*  They  are 
all  \vTong,  for  doubtless  you  did  not  kill  the  animal  yourself." 
"  But  I  did."  "  Then  your  action  is  damnable  and  unpardonable. 
How  did  you  know  that  your  father's  soul  has  not  passed  into 
that  poor  beast  ?'* ' 

Neither  the  burning  question  of  the  Bull  Unigenttua»^  or  Law 
and  his  scheme,  is  left  untouched. 

He  pursues  a  somewhat  less  dangerous  path,  though  still  a 
path  paved  with  treacherous  cinders,  when  he  sketehes,  after 
I^  Bruyere'a  manner,  contemporariK'  social  t^jies.  the  "grand 
seigneur  "  with  his  offensive  manner  of  taking  snufF  and  careasing 
his  lai>-dog.  the  man  "of  good  fortune«,"  the  dogmatist,  the 
director  of  consciences  who  distinguishes  between  grades  of  sin, 
and  whose  client.^  are  not  ambitious  of  front  seats  in  Paradise, 
but  wish  to  know  just  how  to  squeeze  in.  There  are  also  national 
types,  such  as  the  Spaniard,  wliose  gravity  of  character  is 
manifested  by  his  spectacles  and  his  moa«!tache,  and  who  ha« 
little  forms  of  politeness  which  would  appear  out  of  place  in 
France.  The  captain  never  beats  a  soldier  without  asking 
his  permission ;  the  inquisitor  makes  his  apologj'  before 
biOTiing  a  Jew.  In  a  more  serioas  vein  is  the  description, 
so  often  quoted,  of  the  ruin  and  desolation  caused  by  the 
trampling  of  the  Ottoman  hoof.  No  law,  no  security  of 
life  or  property  :  arts,  learning,  navigation,  commerce,  all  in 
decay.  "In  all  this  vast  extent  of  territory  which  I  have 
traversed,"  says  the  Persian  after  his  journey  through  Asia 
Minor.  "I  have  found  but  one  city  which  has  any  wealth,  and 
it  is  to  the  presence  of  Europeans  that  the  wealth  of  Smyrna 
is  due." 

The  success  of  the  Persian  Letters  was  brilliant  and  instanta- 

^  Horace  Walpolo  oomplainod  oaoo  that  ho  found  lifo  in  Entrlnnd  ho  dall 
that  ho  must  go  to  Paris  and  try  and  amuao  himaoU  nitb  the  Bull  Unigcaitus. 


Digitized  by 


Google 


424 


MONTESQUIEU 


ncoiis,^  and  Montesquieu  at  once  became  a  leading  personage' 
in  PariBian  society.  He  look  lodgings  in  the  most  fashionable* 
quarter,^  paid  his  devotions  to  Mile,  de  Clermont  at  ChantilJy, 
wan  a  favcnirite  guest  at  the  ftalon  of  the  Marquise  de  Lambert, 
and  tlwough  tliesp  influences  ol)tainc<i,  though  not  without  a 
struggle,  a  seat  in  the  Academy.  But  he  was  dissatisfied  with  hie 
reception  there,  and  made  up  his  mind  to  travel. 

In  the  year  1728,  when  Montesquieu  set  out  on  his  travels,  the 
international  politics  of  Europe  were  in  a  singularly  confused 
and  tangled  position.  Congress  after  congreas.  treaty  after 
treaty,  succeeded  each  other  with  l>ewildering  rapidity  and  with 
little  permanent  effect.  In  Germany,  Charles  VI-,  the  last  male 
dcKcendant  of  the  Hapshurgs,  had  recently  published  his  Prag- 
matic Sanction,  was  straining  every  nerve  to  secure  the  successicn 
for  his  daughter  Maria  Theresa,  and  was  wrangling  with  the 
"  Termagant  of  Spain  "  for  the  revei*sion  of  the  Duchies  of  Modena 
and  Parma.  Frederick  William  of  Pnissia  was  recniiting  his 
grenadiers,  holding  his  tobacco  parliament«,  and  negotiating 
his  double  marriage  project.  In  Italy,  the  commercial  republies 
of  Venice  and  Genoa  were  sinking  into  deca^^  Piedmont  waa 
emerging  as  a  military  power,  Florence  was  imder  the  last  of  the 
Medici  Grand  Dukes.  In  England,  Walpole  ha<:l  seemed  the  con- 
fidence of  the  new  king  tlu-ough  tlie  influence  of  his  capalile 
queen,  and  was  doing  his  best,  with  the  help  of  Cardinal  Fleury» 
to  mahitain  the  peace  of  Europe. 

Montesquieu  start-ed  from  Paris  in  April  in  tic  company  of 
Lord  Waldegrave,  Marshal  Berwick's  nephew,  who  hafl  recently 
been  appointed  ambassador  to  the  imperial  court  at  Vienna. 
He  travelled  tlu*ough  Austria  and  Hungary,  thence  went  to 
Venice,^  visited  in  turn  aU  the  pett}'  states  into  which  Italy 

'  **  Lob  Lfttre^  Prrsanrs  eurent  d'abord  un  debit  si  prodigicxix  que  lea 
lihrairea  dc  Holland«'  rniront  tout  en  upagr  pour  en  avoir  dea  suiteB.  IIa 
alloiontr  tirer  par  la  maiicho  Urn»  neux  qu'ils  rencuntroient  ;  Monsiour,  disoient- 
iJB,  faiU*8-moi  d<^  Lettre^  Pfrsanffi.^'  —  PenMt:«^  f'ollrction  I5nrd*'liii»p,  i.  46. 

*  Vians  tAlks  about  HIh  having  joined  the  well-known  Kntreflol  Clab.  But 
d'Argnnson's  list  of  its  niembcre  {Mcmoires,  p.  248,  edition  of  1826;  i.  03, 
edition  of  IHHit)  Uin-a  not  contain  his  name. 

^  Tbo  welJ  known  story,  rcpeüt<'d  by  Vion,  of  the  trick  played  by  Lord 
CheRi«rfie!d  on  >f<>ntüHquiGU  at  Venice  seems  to  be  a  fable  (see  the  reniarka 
in  tbo  preface  to  Mont-esquieu'B  Vutfag^s  in  tb©  Collection  Bordt^laiDe,  i.,  p.  3txiv). 
It  niiiv  j)erluip8  be  Iniced  tu  a  gotisipy  letter  wrill^'n  by  Diderot  to  Mile. 
Volan*^  on  Sept.  6,  17Ö2  (Diderot,  CButTfi»,  xix.,  p.  127).  We  know  from  the 
Cfmsttrfirld  Letter«  that  wben  Monte-aquieu  was  at  Venice  (Aug.  16,  Sep.  14, 
1728)  Cheflt4*rHeld  wai>  writing  to  Mra.  Howard  and  Lord  Townshond  from 
the  Hague. 
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was  then  divided,  spent  several  months  at  Florence,  -where  he 
devoted  himself  mainly  to  art,  and  ma<lc  oven  a  longer  fltay  at 
Rome,  to  which  he  returned  after  Naples.  Of  his  last  interview 
with  the  Pope  a  Btory  ie  told,  for  which  one  could  wish  there  were 
better  evidence.^  The  Pope  expressed  a  wish  to  do  something 
for  hi«  diHtinguished  viftitor.  and  at  last  offered  him  iar  himself 
und  his  family  a  perpetual  dispensation  from  fasting.  The  next 
day  a  papal  official  called  with  a  bull  of  dispensation  made  out 
in  due  form,  and  an  account  of  the  customary  fees.  But  the 
thrifty  Gascon  waved  away  the  parcliment.  "The  Pope  is  an 
honest  man,"  he  said  ;  "his  word  is  enough  for  me,  and  I  hope 
it  will  be  enough  for  my  Maker." 

After  Ic^iving  Italy  he  visited  Munich  and  Augsburg,  travelled 
by  Würtemberg  and  the  Rhine  countries  to  Bomi,  the  residence 
of  the  Elector  and  Archbishop  of  Cologne,  had  an  interview  with 
our  king  George  II.  at  Hanover,  explored  the  Hartz  country  (on 
whose  mines  he  wrote  a  paper),  and  thence  went  to  the  Low 
Countries.  At  the  Hague  he  met  Lord  Cliesterfield,  who  was 
then  British  Ambassador,  and  was  on  the  point  of  taking  leave 
for  England,  where  he  hoped  to  be  made  Secretary  of  State. 
Montesquieu  sailed  with  him  in  his  yacht  on  the  last  day  of 
October,  1729,  and  remained  in  England  until  some  time  in 
1731. 

A  distinguished  Gt*rman  historian.^  who  takes  a  rather  depre- 
ciatory view  of  Montesquieu,  says  that  he  travelled  rather  as  a 
tourist  than  as  a  student.  The  journals  of  travels  and  copious 
notes  which  have  been  recentty  given  to  the  world  by  the  Mon- 
tesquieu family  do  not  bear  out  this  statement.  Probably  no 
man  ever  started  on  his  travels  better  equipped  by  reading  and 
oboervation,  or  with  a  more  definite  notion  of  what  he  wanted 
to  see,  hear,  and  know,  or  had  better  opportunities  for  finding 
out  what  was  most  worth  kno^ving. 

Montesquieu  had  already  travellctl  in  imagination  through 
the  countrie.s  which  lie  was  to  visit  in  llie  flesh.  In  one  of  the 
earlier  Persian  letters,  written  long  before  Montesquieu  left 
France,  Rh^li  describes  his  sojourn  at  Venice.  "My  mind  is 
forming  itself  every  day.    I  am  instructing  myself  about  the 

*  The  atory  is  told  by  Vian,  but  is  doubtod  by  the  Editore  of  the  Voyage« 
(Prof.,  p.  xxviii).  Vian  i«  responBiblo  for  much  npocrypfw.  But  np«wryphal 
stnries  ftfp  of  historical  value  txs  illustrating  MonU^squicu's  reputation  among 
h\i  conttrnporaries. 

'  Onokcn»  Zeitalter  Friedrich«  de«  Grossen,  i.  463. 
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secrets  of  commerce,  the  intereet»  of  princes,  the  forms  of  govern- 
ment. I  do  not  neglect  even  European  superstitions.  I  apply 
myself  to  medicine,  physics,  astronomy.  I  am  studj-ing  the  arts. 
In  fact  I  am  emerging  from  the  clouds  that  covered  my  eye«  in 
the  country  of  my  birth." 

That  was  tlie  programme  sketched  out  in  advance,  and  he  had 
excellent  oppurtunities  for  carrying  it  out.  At  Vienna  he  spent 
"  dehghtful  moments  '*^  with  that  great  captam,  Prince  Eugene 
of  Savoy.  At  Venice  he  had  long  conversations  vnth  two  famous 
adventurers,  the  Comte  fie  Bonncval,  and  the  Scotchman,  Law. 
At  Rome  he  made  the  acquaintance  of  Cardinal  Alberoni  andiho 
exiled  Stuarts.  At  Mwlena  he  conversed  with  the  great  anti- 
quarian, Muratori.  In  England  Lord  Chesterfield's  introduction 
brought  him  at  once  into  the  best  pohtical  and  social  circle». 
His  English  journals,  if  (hey  ever  existed,  are  Inst,  and  for  our 
knowledge  of  hi.s  English  experiences  we  are  mainly  dependent 
on  the  scanty  but  witty  Notes  an  England,  which  were  fu^t  pub- 
lished in  1818,  and  on  the  numerous  references  to  Enghsh  books, 
jHTKons  and  tilings  which  are  scattered  up  and  down  his  recently 
published  Pensies.  But  we  know  that  he  attended  some  exciting 
debates  in  Parliament,  and  we  know  also  how^  profoundly  his 
study  of  English  institutions  influenced  the  Syirit  of  Lnn^. 

On  the  preparation  for  that  great  work  Montesquieu  was  en- 
gaged for  the  next  seventeen  years  of  his  life.  In  1734  appeared 
the  Ca7i8ideraiw7is  on  the  GretUness  and  Decay  of  the  Rinnans^ 
which  might  be  treated  as  the  first  instalment  of  its  contents. 
Macliiavelli  had  treated  Roman  histcTy  from  tlie  point  of  view  of 
a  practical  statCÄman,  and  had  used  it  as  a  storehouse  of  warnings 
and  examples  for  the  guidance  of  an  Italian  prince.  "Chance," 
he  said,  ** leaves  great  room  for  prudence  in  shaping  the  course 
of  events."  Bossuet  WTOte  as  a  theologian,  and  sought  for 
evidence  of  "  the  secret  judgements  of  God  on  the  Roman  empire." 
Montesquieu  wTote  as  a  political  philosopher,  and  tried  to  find 
in  the  history  of  a  particular  state  the  application  of  certain 
broad  general  principles.  "It  is  not  fortune  that  rules  the 
world.  There  are  general  causes,  moral  or  physical,  on  which 
the  rise,  the  stability,  the  fall  of  governments  depend.  If  a  state 
is  ruined  by  the  chance  of  a  single  battle,  that  is  to  say,  by  a 
particular  event,  the  possibihty  of  its  being  so  ruine<l  arises 
from  some  general  cause,  and  it  is  for  these  causes  that  the 
■  liotler  to  Abbö  do  Guusoo  of  Oct.  4.  1752. 
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historian  shoiikl  seek."  In  this  short  treatise  Montesquieu's 
style  perhaps  roa(*hos  it«  highest  le\'cl.  He  is  not  dirttraoted  by  a 
multiplicity  of  topics ;  the  greatness,  dignit}'^  and  unity  of  liis 
subject  gives  force,  character,  and  continuity  to  his  style.  His 
sentences  march  Hke  a  Roman  legion. 

''The  work  of  twenty  years."  So  Montesquieu  describes  the 
S^nrit  of  Laws,  counting  in  his  three  years  of  travel.  And  he 
describes  also  how  the  scheme  of  the  book  originated,  and  how  it 
was  developed.  "I  began  by  obnerving  men,  and  I  believcnl 
tliat  in  tlieir  infinite  diversity  of  laws  and  manners  they  were  not 
exclusively  led  by  their  fancies.  I  laid  dov^Ti  general  principles, 
and  I  saw  particular  cases  \ield  to  them  naturally.  I  saw  the 
histories  of  all  nations  appear  as  the  consequence  of  thene  princi- 
ples, and  each  particular  law  bound  with  another  law.  or  proceed 
from  one  more  general.  ...  I  often  began  and  often  dropped 
the  work  :  I  followed  my  object  without  forming  a  plan.  1  was 
conscious  of  neither  rule  nor  exceptions :  but  when  I  had  dis- 
covered my  principles,  ever\i^hing  that  I  sought  came  to  me. 
In  the  course  of  twenty  years  I  saw  my  work  begin,  grow,  ad- 
vance, and  finish." 

What.  then,  arc  the  principles  which  after  so  long  and  painful 
a  search,  Montesquieu  ultimately  found  ?  In  brief,  they  are 
these.  The  world  is  governed,  not  by  chance,  nor  by  blind  fate. 
but  by  reason.  Of  thisreason,  the  laws  and  institutions  of  different 
countries  are  the  particular  expressions.  Each  law,  each  institu- 
tion, is  conditioned  by  the  form  of  government  under  which  it 
exists,  and  which  it  helps  to  constitute,  and  by  its  relations  to 
such  facts  as  the  physical  pecuUarities  of  the  country,  its  climate. 
its  soil,  its  situation,  its  size  ;  the  occupations  and  mode  of  life 
of  the  inliabit^mts,  and  the  degree  of  Uberty  which  tlie  constitu- 
tion can  endure ;  the  religion  of  the  people,  their  inclinations, 
number,  wealth,  trade,  manners  and  customs  ;  and  finally  by  its 
relations  to  other  laws  and  institutions,  to  the  object  of  the  legis- 
lator, to  the  order  of  things  in  which  it  is  established.  It  is  the 
sum  total  of  these  relations  that  constitutes  the  spirit  of  a  law. 
The  relativity  of  la\vs — that  is  Montesquieu's  central  doctrine. 
There  is  no  one  best  form  of  state  or  constitution  :  no  law  is  good 
or  bad  in  the  abstract.  Every  law,  civil  and  political,  mU¥it  be 
considered  in  its  relations  to  the  environment,  and  by  the  adapta- 
tion to  that  enviroimient  its  excellence  must  be  judged.  If  you 
wish  to  know  and  understand  the  spirit  of  a  law,  its  essence,  its 
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true  and  inner  meaning,  that  on  which  its  vitality  and  eflSciencv 
depend,  you  must  examine  it  in  its  rclationfl  to  all  its  antecedent» 
and  to  all  its  surroundings.  Tliis  is  the  theme  whicli  Mont^'equieu 
tries  to  develop  and  illustrate  in  the  course  of  his  book. 

He  begins  with  the  relations  of  laws  to  diflFerent  fonns  of 
government.  There  are  three  kinds  of  government — republics, 
with  their  two  varieties  of  democracy  and  aristocracy,  mouarchie& 
and  despotisms.  The  threefold  division  is,  of  course,  as  old  ba 
Plato  and  Aristotle,  but  the  mode  of  <liHlTibution  is  new,  and  is 
not  easily  to  be  defended  on  scientific  grounds.  But  the  historical 
explanation  of  the  distribution  is  quite  simple.  Montesquieu 
was  thinking  of  the  tliree  main  types  of  government  with  which 
ho  was  famihar  through  study  or  observation.  By  a  republic 
he  meant  the  city  states  of  the  Greek  and  Roman  world,  and 
also  such  modem  city  states  as  Venice  and  Genoa.  Monarchy 
was  the  limited  monarchy  of  the  West,  which  still  preserved 
traditions  of  constitutional  checks,  but  which  was,  in  moi?t 
countries,  tending  to  become  absolute.  Despotism  waa  the  un- 
bridled, capricious  rule  of  the  erstem  world. 

Each  form  of  €rovemment  has  its  peculiar  principle  or  main- 
spring. The  principle  or  mainKpring  of  democracy  is  virtue  (by 
which  he  practically  meant  "  public  spirit ").  of  aristocracy 
moderation,  of  monarchy  honour,  of  despotism  fear.  These  are 
the  principles  which  must  be  borne  in  mind  in  framing  laws  f< 
CÄch  state.  Having  exhausteil  this  branch  of  the  subject,  he  goe*" 
on  to  consider  laws  in  their  relation  to  the  military  force,  politioAl 
hberty,  taxation,  church,  8(»il.  manners  and  customs,  commerce, 
finance,  religion.  It  is  imder  the  heading  of  political  hlxTty  that 
are  to  be  found  the  first  of  the  two  famous  chapters  on  the  English 
constitution,  and  the  famoiw  arguments  on  the  necessity  for 
separating  the  tlu^ee  powers,  legislative,  executive  and  judicial. 

Nothing  is  further  from  my  piu-pose  than  to  enter  on  a  detailed 
analysis  of  the  Sjnrit  of  Laws.  Indeed,  there  are  few  bool 
wliich  it  is  less  profitable  to  analyze.  The  spirit  evaporates  in' 
the  process.  The  value  of  the  book  consists,  not  in  the  general 
scheme  of  arrangement  and  argiiment.  which  is  open  to  much 
criticism,  but  in  the  subtle  observations  luul  suggestions,  the 
profound  and  brilliant  reflections,  with  which  it  abounds.  And 
the  questions  which  are  of  most  interest  to  us  are.  first.  What 
was  the  cause  of  the  rapid  and  enormous  influence  which  the 
book  exercised  on  pohtical  thought  in  all  parts  of  the  civilized 
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world  ?  and,  secondly,  What  was  the  nature  and  what  were  the 
main  eifect«  of  that  influence  ? 

But  before  patseing  to  these  queBtious  I  should  like  to  touch 
on  one  or  two  points  which  muät  be  borne  in  mind  by  all  who 
read  Montesquieu. 

In  the  first  place  he  was  au  aristocrat,  a  member  of  a  privileged, 
exclusive,  and  fastidious  class.  He  was  no  upstart  of  genius  like 
Voltaire,  who  could  be  insulted  with  impunity  by  a  sprig  of 
nobihty.  He  belonged  to  a  good  family  and  moved  habitually 
in  the  best  society. 

His  milieu  and  his  point  of  view  were  different  from  those  of 
typical  bourgeois,  such  a«  Marais  and  Barbior.  He  was  a  country 
gentleman,  and  was  fond  of  strolling  about  hia  vineyards,  and 
talking  to  hia  tenants  £knd  labourers.  "  I  like  talking  to 
peasants,"  he  said ;  "  they  are  not  k^arnc<l  enough  to  reason 
perversely.'*  But  his  attitude  towards  them  was  that  of  a  great 
Whig  nobleman  or  squire.  Of  their  feelings  and  points  of  view 
he  could  know  notliing.  The  third  estate,  which  was  nothhig 
and  was  to  be  everjihing,  was  to  him,  for  most  purposes,  an 
unkno^vn  world .^  But,  though  he  was  not  wholly  free  from 
the  faults  of  hia  class  and  his  time,  he  was  a  great  gentleman,  with 
a  genuine  public  spirit,  a  genuine  love  of  liberty,  a  genuine  hatred 
of  oppression,  cruelty,  intolerance,  and  injustice.  Among  the 
three  great  ptjlitical  tliinkers  of  the  day,  Montesquieu  stands  for 
liberty,  a«  Voltaire  stands  for  elficienc3%  and  Rousseau  for 
equahty.^  If  Lord  Acton's  projected  History  of  Lil)ert.y  had  ever 
seen  the  hght,  Montesquieu  would  doubtless  have  been  among 
its  greatest  hercx*s. 

In  the  next  place  Montesquieu  belonged  to  a  hereditary  caste — 
the  caste  which  supplie<l  the  staff  of  judges  antl  magistrates  for 
France.  Not  that  he  \vrote  as  a  lawyer.  For  some  fourteen 
years  he  was  a  member  of  the  judicial  bench  known  as  the 
Parlement  of  Guienne,  and  in  that  capacity  administered  Roman 

*  "  On  turning  from  Monlinqtiiou  lo  Rousseau  we  may  fancy  that  wo  liavo 
boon  prueoat  at  soino  Pnrisian  salon,  whcm  an  obgant  philosopher  h&n  liei^n 
presenting  to  foahionablo  hoarcra  conclumona  daintU)'  arranged  in  sparkling 
epigrauiB  anii  suiU^d  for  emlHjdiment  in  a  thousvnd  brilliant  eaaayB.  Sud- 
denly, there  has  enteix'd  a  nmn  Btaincd  with  the  lilth  of  the  streots,  his  uttor- 
anoo  choked  with  passion,  a  savagu  lueiuico  lurking  in  every  piiruse.  and 
announcing  himself  as  the  herald  of  a  furious  multitude,  ready  to  tear  to 
pieces  all  the  beautiful  theories  and  formulas  which  st^tnd  betwttt^u  them  and 
their  want«.*'— Leslie  Stephen,  English  Thought  in  tht  EvjhUenth  (Jentury, 
p.  191. 


Dig 


itized  by  VJ OO Q  I C 


430 


MONTESQUIEU 


law,  such  of  the  Royal  Ordinances  as  extended  to  hie  provinc^. 
and  no  less  than  teji  different  local  customR.     But  he  did  not 
take  much  interest  in  the  technical  side  of  his  professional  w<irk. 
and  it  may  be  doubted  whether  liis  judgment«,  if  reported,  would 
have  carried  more  weight  with  his  professional  brethreJi  than 
thoai^  of   his  distinguished  predcccfflor  on  the  same  bench — 
Montaigne.    Nor  did  he  take  any  active  part  in  the  scientific 
work  in  which  the  great  French  lawyers  of  the  eighteenth  century 
were  engaged.     That  work  was  digesting,  expressing,  and  sys- 
tematically arranging  the  principles  of  the  customary  law  and  the 
modernized  Roman  law,  and  thus  collecting  the  materials  and 
preparing  the  framework  for  the  code«  of  the  revolutionary  antl 
Napoleonic  era«.    The  leaders  in  this  work  were  the  great  Chan- 
cellor irAguesseau  and  Pothier.*!  But  Montesquieu  does  not,  so 
far  as  1  am  aware,  make  any  reference  to  Pothier  or  his  school 
at  Orleans,  and  his  relations  to  d'Aguesseau  were  scanty  an<l 
formal.    Indeed,  between  the  hvely  President  and  the  grave 
Chancellor*  there  was  little  in  common.    If  Montesquieu  had  lived 
in  the  latter  half  of  the  nineteenth  centuT}-,  he  would  not,  we  may 
foci  sure,  have  got  on  with  Lord  Cainm.    It  was  Voltaire,  and  not 
Monte>;quieu,  that  preached  the  duty  of  unifj-ing  French  law, 
and  Montesquieu's  pei^^onal  preference  would  probably  have  be^n 
for  diversity  rather  than  for  uniformity.     But  Montesquieu  was 
a  great  '*  Parliamentarian  "  in  the  French  Bcnse  of  the  won!.    He 
attached  great  pohtical  importance  to  the  existence  of  a  *' depot 
of  law,"  entrusteil  to  the  custody  of  an  organized  independent 
body,  and  he  scandalized  Voltaire  by  defending  the  system  of 
|) art; hawing  judicial  offices  as   the   beet  practical  security  for 
judicial  independence. 

And  lastly  Montesquieu  WTote  with  the  Censor  and  tlie  Index 
always  before  his  eyes.  Hence  the  allusive  and  h^'pothotical 
style,  which  in  some  of  his  imitators  became  a  mannerism.  This 
characteristic  is  nowhere  better  illu.Ktrntcd  than  in  the  chapter 
on  the  English  constitution.  It  is  headed  ''Of  the  constitution 
of  England,"  but  the  text  of  the  chapter  consists  of  a  number  of 
"ifs  ''  and  "oughts."  Such  and  such  an  arrangement  ought  to 
exist.  If  such  an  arrangement  were  made  it  would  lead  to 
political  hberty.  It  is  not  until  the  concluding  paragraphs  that 
the  English  are  specifically  mentione<l,  and  then  only  in  a  guarded 

'  Sco  d'Arguiuion'H  äkclch  of  d'Agueeseau:  Mcmoirca  (edition  of  I82Ö). 
p.  152. 
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mantuT.  ^'  Jt  is  not  for  inc  to  examine  whether  the  Englith 
act  ually  enjoy  this  hberty  or  not.  It  h  sutKcic-nt  to  say  that  it  in 
est^iljlished  hy  their  laws,  and  1  seek  no  more."'  In  Montesquieu*« 
time  it  was  not  alwayö  safe  to  dot  j^oiir  "i'«.*'  And  that  hin 
nervousness  was  not  unfounde<i  is  showTi  by  the  fact  that,  not- 
withstanding his  preeau! ions,  his  book  found  its  way  on  to  the 
Index,  and  remained  for  two  yeiirs  under  the  ban  of  the  civil 
censor. 

And  now  to  come  bjiek  to  tlie  main  pr*»blem.  How  was  it  that 
a  book  with  such  obvious  and  glaring  (iefects  exercised  an  in- 
fluence so  enormous  i  The  leading  definitionä  arc  loose  and 
vague  ;  the  treatment  ia  unmethodical  and  uncritical ;  half  the 
statements  of  facts  arc  inacjcurate ;  half  tlie  inferences  arc  mere 
guesses.  And  yet  it  changed  the  thought  of  the  world.  What 
is  the  explanation  of  this  paradox  ? 

Much,  no  doubt,  was  due  to  charm  of  style.  If  you  want  to 
be  read,  still  more  if  3'ou  want  to  bi^  widely  read,  you  must  be 
readable.  In  Montesquieu's  time,  books  on  political  and  legal 
science  were,  as  a  rule,  unre-adable.  But  iho' Spirit  of  Laws 
was,  and  stiU  is,  an  eminently  readable  book.  No  one  before 
Montesquieu  had  dealt  in  so  lively  antl  brilliant  a  maimer  with 
the  dry  subject  of  laws  and  poütical  institutions.  The  book 
reflects  the  personality  of  the  writer.  His  personality  is  not 
obtruded  in  the  foregi'ound,  hke  that  of  Montaigne,  but  it  is 
always  present  in  the  background,  and  its  presence  gives  a  human 
interest  to  an  abstnu^t  topic .  You  sec  the  two  sides  of  the  author  ; 
the  favourite  guest  of  Parisian  saloria,  and  the  solitary  student, 
the  desultory  and  omnivorous  reader.  He  lived,  we  must  re- 
member, in  an  age  when  conversation  wa«  cultivated  as  a  fino 
art.  That  untranslatable  word  ** esprit,"  which  was  in  tho 
mouth  of  every  eighteenth-century  Frenchman,  meant,  in  its 
narrowest  and  most  special  sense,  the  essence  of  good  conversa- 
tion.^ Montesquieu  had.  like  otlier  Frenchmen  of  his  time, 
thought  much  about  the  art  of  conversation,  and  had  practised 
it  in  the  best  salons — where,  however,  he  had  the  reputation  of 
being  more  of  a  listener  than  a  talker — and  the  rules  that  he 

'  "  L'oBprit  do  conversation  c«t  00  qii'on  appello  do  Tcupht  parnii  Ib» 
Franyais.  - 11  consist«  ä  {sir)  uu  dialogue  ordinaireniont  gui,  duiu»  lequol 
ohaoun,  Ban«  s* Secular  beauooup,  parle  et  r^pond,  et  oO  tout  ne  traite  d*une 
moniftro  coup^.  prompte  et  vivo.  ...  Co  qu'on  appello  osprit  chez  lea 
Fran^ai«  n'oat  done  paa  do  rceprit  inaia  »n  gonro  [urliculior  do  I'esprit."— 
Monto^quieu,  Pensies  (Oolloction  BordolaiBo),  ii.  302,  303. 
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laid  down  for  good  writiug  are  practically  the  rules  forgoo<l 
conversation.  "To  write  well,"  he  says  somewhere,  "you  must, 
skip  the  connecting  links,  enough  not  to  be  a  lx>re,  not  so  much 
as  to  be  unintelligible.'*  Hence  his  book  is  not  so  much  a 
dissertation  as  a  cavserte.  It  rambles  pleasantly  ^  immethodi- 
cally  from  point  to  point,  welcomes  digressions,  and  often  goes  off 
at  a  tangent.  You  feel  y<Jurself  in  the  presence  of  a  learned, 
witty,  and  lurbane  talker,  who  does  not  wish  to  monopoUze  the 
talk,  but  desires  to  elicit  that  free,  responsive  pla}'  of  thouglil 
which  is  essential  to  good  conversation.  "I  don't  want  to  ex- 
haust  the  subject,"  he  says,  *'  for  who  can  say  everything  without 
being  a  deadly  bore."^  And  again,  '*  My  object  is  not  to  make 
you  read  ;  but  to  make  you  think."*  * 

But  Montesquieu  is  also  a  man  of  the  closet,  a  man  who  spent 
long,  solitary  hours  in  his  lil^rary  at  La  Brode,*  filling  note-books 
with  copious  extracts,  and  condensing  his  thoughts  in  maxims 
and  reflections.  And  he  is  too  often  unable  t-o  resist  the  tempta- 
tion of  utilizing  the  contents  of  his  note-books  without  considering 
sufficiently  whether  they  are  relevant  to  or  assist  the  progrees 
of  his  argument.  Indeed,  he  is  essentially  a  *'fragmenlary  " 
thinker,  sententious  rather  than  continuous,  and  constitutiitnally 
reluctant,  |>LTliaj>s  unable,  to  follow  out  porsi.sU»ntly  long  trains 
of  thought.  But  these  ^wculiarities,  though  they  detract  from 
the  scientific  merit  of  his  book,  make  it  more  readable.  So  also 
do  the  httle  asides  by  which  he  takes  his  reader«  into  his  confi- 
dence, as  when  he  reminds  himself  that  if  he  dwells  too  much  on 
the  abstnice  of  any  need  for  virtue  in  a  monarchy,  he  may  be 
suspected  of  irony,  or  when  he  gives  expression  to  the  feeUngs 
of  lassitude  and  discouragement  which  overtake  liim  towards  the 
end  of  his  task. 

Charm  of  style,  then,  counts  for  much  in  explaining  Montes- 
quieu's influence.  But  freslmess  and  originaUty  coimt  for  much 
more.  The  orthodox  way  of  dealing  with  a  subject  of  poUtical 
or  legal  scieJice  was  to  start  from  gcJUTal  propositions  laid  down 
authoritatively,  and  derived  cither  from  Aristotle,  or,  more  often 
from  the  Roman  jurislK,  and  to  detluce  from  them  certain  general 
conclusions.  Bodin's  great  treatise  on  the  Bepublic,  to  ^hich 
Montesciuieu  was  much  indbeted,  especially  for  his  theory  on  the 

^  P^TVfites,  ii.  U.       *  £«prit  dfji  his,  rryfaco.       '  Ibtd,,  twnk  xi..  ch.  xx. 
*  A  desorijition  of  the  »mtuiits  of  Moi)t««quiuu'a  library'  is  given  by  Brunet 
iu  Ih«  Collection  Migno  ;  Trvwemc  tncydopedie  th€clogit{uet  tomd  43,  ool.  344. 
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influence  of  climate,  was  framerl  on  t  heee  lines.  But  Montesquieu 
IjToke  away  from  the  old  lines,  his  starting-point  was  different. 
He  began  at  the  other  end.  He  started  from  the  particular 
institutional  not  from  the  general  principleB. 

I  have  dwelt  at  length,  perliajis  at  mulue  length,  on  the  Persian 
LeUerSj  not  because,  a8  has  been  inaccurately  said^  the  Spirit  of 
Laws  IB  merely  a  continuation  t)f  the  earlier  work,  but  because 
the  Montesquieu  of  tlie  Spirit  of  Lciws  is  still  the  Montesquieu  of 
the  Persian  Letters,  matiu-ed  and  ripened  by  twenty-seven  years 
of  study  and  experience,  hut  in  essentials  still  the  same. 

He  began  his  literary  career  with  no  preoccupied  theory  or 
object,  but  as  a  detached  and  irresponsible  critic  and  observer 
of  man  in  his  infinite  diversity,  the  man  ondoifatU  et  divers  of 
Montaigne.  And  he  retained  much  of  this  irresponsibilitj'  antl 
detachment  to  the  last..  It  is  true  that  aftw  much  search  he 
found,  or  beheved  that  lie  found,  certain  general  laws,  or  princi- 
ples, to  which  his  observations  could  be  attached,  under  which 
they  could  be  grouped.  But  one  often  feels,  in  reading  his 
opening  chapters,  that  they  are  a  sham  facade,  giving  a  deceptive 
appearance  of  unity  to  a  complicated  and  irregular  set  of  buildings, 
richly  stored  with  miscellaneous  objects  of  interest.  His  doctrine 
of  the  relativity  of  la\^'R,  which  is  the  foundation  of  enlightened 
const^rvatism,  and  has  been  used  in  defence  of  much  constn'vatism 
which  is  not  enlightened,  is  not  a  sufficient  foundation  for  a  con- 
structive system,  hut  was  an  admirable  starting-point  for  a  man 
whose  primary  interest  lay  in  observing  and  comparing  different 
institutions  and  drawing  inferences  from  their  similarities  and 
diversities.  *'Any  one  who  has  eyes  to  see,"  he  wrote  in  his 
subsequent  Defence  of  tfie  Spirit  of  Latvs,  "  must  see  at  a  glance 
that  the  object  of  the  work  was  the  different  laws,  customs  and 
usages  of  the  peoples  of  the  world."  A  vast,  an  nvenvhelming 
subject,  which  the  author  failed  to  succeed  in  mastering  and 
controlling,  or  bringing  within  a  S5mthetic  graep.  And  owing 
to  this  failure  the  Sprit  of  Laws  has  been  not  unfairly  described 
as  being,  not  a  groat  book,  but  the  fragments  of  a  great  book.^ 

'  Bruneti^,  Etudes  critiques,  4"*"  aisrie,  p.  258.  The  MarquiB  d'Argonaon, 
onß  of  tho  most  ttagaoious  and  proHciont  nbaerrtf^rs  that  the  oignt<?cnth  century 
produced,  was  shovn  some  portion«  of  tho  Esprit  des  loi^  bpforv  the  book 
was  published,  and  his  forocaat  of  its  character  proved  to  be  singularly  ac- 
curate:—"On  pp6lond  qu'il  (Montesquieu)  8e  pi^'pare  enfm  h  publier  son 
grand  ouvTBge  siir  les  lois.  J'en  o<innaiH  df^-ja  quelquoH  morceaux.  qui.  sou- 
tenus  par  la  reputation  do  I'liuteur,  nc  pouvent  que  Taugmenter.  M^Jb  jo 
orains  bien  que  rensemble  n'y  manque,  cl  qu*il  n'y  ait  plus  do  cliapitros 
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What  he  did  succeed  in  doing  wae  in  indicating  the  path  by  which 
alone  eflFectivc  and  fruitful  progress  could  be  made  either  in 
jurisprudence  or  in  the  science  of  poÜtics,  the  path  tlurough 
iUversity  to  uniformity,  through  facts  to  principlce.     He  re- 
fashioned political  science  and  made  it  a  science  of  observation, 
and  by  so  doing  he  made  the  same  new  depiuiiirc  in  puliticul  and 
legal  science  as  Bacon  had  made  before  him  in  physical  scicntte. 
He  closed  the  period  of  the  schoolmen.     He  wae  not  content  to 
mumble  the  dry  bones  of  Roman  law.     He  turned  men  away 
from  abstract  and  barren  speculations  to  the  study  and  com- 
parison of  concrete  institutions.    And  it  is  in  this  sense  that  he 
may  be  claimed  as  one  of  the  founders  of  the  comparative  method 
as  applied  to  the  moral  and  political  sciences. 

He  began  at  the  other  end.  This  may  seem  a  Httle  thing. 
In  reahty  it  was  a  verj-  great  thing.  The  human  mind  is  intensely 
conservative.  For  generations  men  go  on  working  at  the  old 
subjects  in  the  old  ways.  Then  comes  a  man  who,  by  some  new 
thought,  it  may  be  by  some  new  phrase,  which  becomes  a  catch- 
word, hke  "evolution,"  takes  his  fellow-men  out  of  the  old  rut&, 
and  opens  up  to  them  new  regions  of  speculation  and  discoverj'. 
The«e  arc  the  men  that  change  the  world.  And  Montesquieu 
was  one  of  these  men. 

He  has  been  claimed  on  high  authorit3%'  but  with  lese  accuracy, 
a6  the  foimder  of  the  historical  method,  which  is  at  least  as  old 
as  Thucydides.    That  he  appreciated  the  importance  of  this 


Agrftftbles  k  lire,  plas  d'id^  ing^nicuscB  ct  s^uisantcs,  que  do  T^ritable« 
et  utilee  instruotioiu  sur  ta  fa^on  dont  on  dcvrait  r^iger  lea  lois  et  lea  en- 
tendre. C*e8t  puurtftnt  \k  \c  Iivre  qu'il  noxiB  faudrait,  ot  qui  nous  manque 
cDcore,  quoiqu\m  ait  d^j^  tAnt  ^rit  aur  celte  mati^. 

*'  Nous  avons  dc  boo»  ixusLiiut^  de  droit  civil  romain,  nuus  en  aTons  de 
paeiiabk«  de  droit  fran^oia  :  uiaifl  nous  n'on  avons  abaotumcnt  point  de  droit 
public  g^niral  et  univereel.  Nous  n'avona  point  Vesftrit  dts  his,  et  je  dou 
fort  quo  mon  ami.  le  president  de  Montebquieu,  noua  en  doonc  un  qui 
eervir  de  guide  et  dv  boussole  k  toue  lea  lögialateurs  du  monde.  Je  lui  coi 
lout  Tesprit  possible.  II  a  acquis  lea  connaissanoca  tos  plua  pastes,  tant 
dana  ae«  voyagea  que  dans  bos  retruitee  ä  la  campagno.  Mais  je  prMia  enoore 
une  fois  qu'il  ne  douh  donnora  pas  le  livrv  qui  nous  manquo.  quoiquo  Ton 
doive  trouvor  dona  celui  qu'il  propane  l)e.auooup  d'id^a  pnifondes,  de  penMlet 
neuves.  d'imagea  frapnantoR.  ae  aaillieit  dVflprit  et  de  g6nio,  et  une  multitude 
de  faita  ourieux,  dont  I'applioatioD  Buppt^Bo  enoore  plus  de  goOt  que  d'^tudo/' 
— Mhnoiresdu  Marquis  a* Argenaon  (i'd,  1825),  pp,  430,  431.  It  ia  to  bo  hoprd 
that  tbia  ixiaaiige  hua  not,  like  others  in  the  eiiitinn  of  1825,  btwn  recant  by 
the  editor.  As  to  the  defect«  of  this  e<iition.  see  Siiinte-Bouve,  Catutrrira  du 
Lundi,  vol.  xii.  And  as  to  the  later  editions  of  d'Argenmm,  sec  Autxrtin. 
Vt^prit  public  au  rifiii*  sirclt,  p.  194. 

*  By  Sir  Henry  Miiine,  Sir  Leslie  Stephen*  and  othera» 
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method  is  true.  "  I  could  wish,"  he  says  in  one  of  his  fragment«,^ 
"  that  (here  were  better  works  on  the  laws  of  each  country.  To 
know  modern  times,  one  must  know  antiquity  :  each  law  must 
be  followed  in  the  spirit  of  all  the  ages."  But  for  its  application 
he  had  neither  the  requisite  knowledge  nor  the  requisite  capacity. 
Like  liis  predecessors,  ho  speculated  about  the  state  of  nature. 
But  for  any  knowledge  of  savage  or  uncivilized  man,  without 
whit^h  all  speculations  and  theories  as  tn  the  origin  of  society  are 
i*lle,  he  was  dependent  on  books  of  travel  and  accounts  of  mis- 
sionaries, with  no  means  of  checking  their  accuracy.  Of  the 
Iroquois  who  st-ood  for  the  typical  savage  in  the  early  eighteenth 
century,  he  liad  doubtless  read  in  Lahortan  and  in  The  Relaiioiut 
of  the  Jesuits,  but  one  is  sometimes  tempted  to  think  that  he 
knows  no  more  about  him  tliaii  might  have  been  picked  up  from 
some  stray  Bordeaux  mariner  who  had  navigated  Canadian 
waters.  In  his  account  of  early  Roman  history  he  follows  im- 
pUcitly  Livy  and  Florus.  and  of  Beaufort's  critical  investigation 
he  does  not  seem  to  have  heard.  Nor  is  there  any  evidence  of 
his  ha\TJig  read  or  having  been  influenced  by  Vico,  that  solitary, 
mystical,  suggestive  Neapolitan  thinker,  who  seemed  to  live  out 
of  due  time,  and  whose  significance  was  not  appreciated  until  the 
following  century.  He  had  heard  of  the  Scienza  nuova  at  Venice, 
where  the  first  edition  was  much  in  demand,  and  made  a  note  of 
it  a«  a  book  to  be  purchased  at  Naples,  but  there  is  nothing  to 
show  that  the  purchase  was  made.^  And  in  the  main  his  method 
of  procedure  is  unhistorical.  He  takes  more  account  of  the 
surroundings  of  laws  than  of  their  antecedents.  He  sees  laws  of 
different  periods  all  in  the  fame  plane.  He  conceives  of  the 
State  as  a  condition  of  equilibrium  which  is  to  be  maintained. 
He  realizes  the  possibility  of  its  decay,  but  the  notions  of  progreas 
and  development,  which  are  to  figure  so  largely  in  Turgot  and 
Condorcet,  are  foreign  to  his  mind. 

On  the  influence  exercised  by  Montesquieu's  great  book,  a 
substantial  volume  could  be  written.    It  was  far-reaching  and 

*  PenseeSf  i.  105. 

'  Soo  Voyages  de  MoniesquieUt  i.  65.  Tbo  first  edition  of  the  Scienza  nuova 
woa  published  in  1725.  Vioo  tolls  tis  in  his  autobiography  ttmt  the  Vonetinn 
ambassador  al  NapKw  had  orders  to  buy  up  all  available  copies  from  tho 
Neapolitan  publiaher.  Pvtioo  Moaca.  8eo  **  ^flia  di  G.  B.  Vico  "  in  Opfre  di 
Vico,  iv.,  p.  45Ö{ed.  by  G.  Ferniri.  Milan,  1876).  It  may  be  that  when  Mon- 
tesquieu roachod  Naples  ho  found  that  the  edition  had  l)Opn  sold  out.  Tho 
relations  o(  Vioo  to  Montesquieu  »re  disousBod  by  Profeasor  Flint  in  his  Httlo 
book  on  Vico. 
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profound.  It  wa«  felt  in  the  course  of  political  thought ;  it  was 
folt  in  the  methods  of  political  science.  It  is  almost  tnic  that 
Montesquieu  invented  the  theory  of  the  British  constitution. 
At  all  events  ho  was  the  cliief  ci»ntributor  to  what  may  In?  ca1le<l 
the  authorized  version  of  the  British  constitution,  the  version 
to  which  currency  was  given  by  Blaokstone*  and  Delolme,  which 
waÄ  used  by  the  framers  of  constitutions  on  the  continent  of 
America  and  on  the  continent  of  Europe,  and  which  hold  the  field 
until  it  wa«  displaced  by  the  Cabinet  theory  of  Walter  Bagehot. 
The  question  has  often  been  asked  how  far  Montesquieu  really 
kiiew  and  understood  the  institutions  which  he  described  *  On 
this  there  are  two  things  to  be  said.  In  1  he  first  place  the  British 
constitution  which  grew  up  out  of  the  Revolution  of  1688  was, 
when  M(>nt<\squieu  wrote,  still  in  the  making.  The  lines  on  which 
it  was  developed  were  not  yet  fixed  ;  whet  her  it  would  give  pre- 
ponderance to  the  King  or  to  Parhament  wa«  still  uncertain. 
In  the  next  place  Montesquieu  wrote  with  a  purpose.  Elngland 
was  to  him  what  Germany  had  l>een  to  Tacitus.  It  was  a  neigh- 
bouring country  in  which  he  found,  or  thought  that  he  found, 
principlt^  of  Überty  which  had  vanished  from  his  own  country, 
and  for  the  restoration  of  which  he  hoped.  And  he  sketched 
those  principles  like  a  great  artist,  with  a  bold  and  free  sweep 
of  the  brush.  He  sought  to  render  the  spirit  and  characteristic 
features  :  for  minute  accuracies  of  topographical  detail  he  cared  as 
little  as  Tinrner  cared  in  painting  a  landscape. 

That  a  book  thus  conceived  should  Ix?  read  with  dehght  and 
admiration  by  Englishmen  was  not  sin'prising.'    Its  practical 

^  M.  Surol  guos  loo  far  in  saying  llmt  Bliicketono  **  prooöde  do  "  Alont««- 
omou.  But  tlie  Spirit  of  JJaws  is  oxprcssly  quoted  in  oh.  ii-,  book  i.,  ut 
toe  Commeiiiaries,  and  iU  influence  is  clearly  apparent  throughout  that 
chapter. 

'  How  much  was  known  in  Franco  of  Rnfi^li.'^h  InHt  itutions  whi'JiMontuaquicu 
publinhi-d  his  Esprit  df»  lois  f  Rapines  HifUory  of  England^  pubtiahed  at  the 
Hague  in  1724*  wa£  probably  the  priDoJpal  available  authority.  **No  book 
did  more  to  make  £hiropo  acquainted  with  Great  Britain  '*  (Texte,  J, -J 
Htmsseau,  oto.  (tnuw.  by  J.  W.  Matthews),  p.  21).  Much  knowledge  waa 
disaeminatod  by  Huguenot  refugtH*«  in  Engl&ad,  and  much  could  have  been 
learnt  from  English  political  refugi'es.  like  Bolingbroke,  in  France.  Bat  the 
amount  of  information  ifcvailnbK'  in  a  litcr.iry  form  for  French  readere  was 
probably  not  groat.  Voltaire's  Ltttrti-s  nnfflaiseSf  based  on  his  visit  of  \7*2^9, 
wert'  publiahrd  in  Prance  in  1734. 

^  Nugonl's  English  transliition  of  the  Spirit  of  Laws  appears  tn  haTO  been 
published  in  1750.  8c«  Montesquieu's  letter  to  the  translator  of  Oct.  18, 
175*1.  A  second  edition,  of  which  tliere  is  a  copy  in  the  British  Muwum.  af»- 
poared  in  1752,  and  several  other  editions  followed. 

**  My  delight,"  says  Gibbon  in  his  autobiof^r.iphy,  "'  WOB  in  tbe  fieqUMit 
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influence  was  firet  exercised  in  English  lands,  not  incited  in  Old 
England,  but  in  the  New  England  which  was  growing  up  beyond 
the  seas.  When  Washington  talked  about  the  Lycian  republic, 
we  may  be  sure  he  was  quoting  directly,  or  indirectly,  frcm  the 
Spirit  of  Laws.  From  the  aame  book  Hamilton  and  Ma<:lison 
in  the  Federalist  drew  arguments  for  federation  and  for  the 
division  between  legislative,  executive,  and  judicial  powers.^ 
And  later  on,  Thomae  Jefferson,  a  statesman  bretl  in  a  widely 
different  school  of  thought,  had  a  curious  commentary  on  the 
Spirit  of  Lmiw8  prepared  for  him  by  a  peer  of  France,  who  was 
a  member  of  the  French  Iiiötituto  and  of  the  Philosophical  Society 
of  Philadelphia.- 

In  England  the  spirit  of  Montesquieu  foimd  its  fullest  and  most 
glorious  expresKion  in  Burke,  both  when  in  his  earlier  years  he 
was  protesting  against  monarchical  infringements  of  the  British 
constitution,  and  when  in  his  later  years  he  was  denouneirig  the 
tyranny  of  the  French  Convention. 

From  the  language  used  by  Sir  Henry  Maine  in  the  famous 
fourth  chapter  of  his  Ancient  Law  one  might  infer  that  in  liis 
own  country  Montesquieu's  influence  was  at  once  eclipsed  by  that 
of  Rousseau.  But  such  an  inference  would  be  erroneous.  Mon- 
tesquieu, Voltaire,  and  Rousseau,  different  as  were  their  methods 

perusal  of  Montcsqiucii,  whose  energy  of  styie  and  boldncsa  of  li^'pothesis  wero 
powerful  to  awaken  und  stimuJat«  the  genius  of  tho  age." 

There  is  a  curiou8  and  cliaraolcristic  rhapsody  on  Mont<*«riuiou  in  Bentlmin's 
Commoi^'place  Bonk  (Works  by  Bowring,  x..  p.  143).  "VVhon  tho  truths  in  a 
man's  Ivook.  though  many  and  important,  aro  fewer  than  the  crrora ;  when 
his  ideas,  though  the  means  of  producing  dear  ones  in  otla-r  men,  aro  found 
to  be  themselves  nut  clear,  that  book  must  die :  Montesquieu  must  therefore 
die :  he  nwMl  die.  as  his  great  countryman,  Descartes,  had  died  befon^  Idm : 
ho  must  wither  as  the  blade  withers,  when  the  corn  is  ripe :  he  must  die,  but 
let  t<;ar8  of  gratitude  and  admiration  liedew  his  gmvc.  0  Montesquieu  !  the 
British  constitution,  whose  death  thou  prophesiedat,  will  live  longer  than 
thy  work,  yet  not  longer  t  ban  thy  fame.  Not  even  the  incense  of  [tho  illostrioufl 
Catherine]  can  prpscrvc  thee. 

"  Locko — dry,  cold,  languid,  wearisome,  will  live  for  ever.  Montesquieu — 
rapid,  brilliant,  glorious,  enohanting — will  not  outlive  his  century. 

"  1  know — I  feel — I  pity — and  blush  at  tho  enjoyraeut  of  a  lilwrty  which 
the  birthplaoe  of  that  great  writer  (groat  with  all  his  faults)  [forbade  him  to 
enjoyj. 

"  I  oould  make  an  immense  book  upon  the  defeola  of  Montosquien — I  could 
moke  not  a  small  one  upon  his  excellences.  It  might  be  worth  while  to  make 
both,  if  Montesquieu  could  live." 

•  See  Letters  9  (A.  Hamilton)  and  47  (MadiBon),  and  Biyeo'e  American 
CommanweaUkt  part  i..  ch.  xxv, 

■  De«tutt  do  Tracy.  His  curious  commentarj*  is  really  an  attempt  to  ro- 
WDtc  the  Spirit  of  Lawe  from  tho  cuaununtator's  point  of  view. 
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and  their  aims,  were  all  factors  of  the  first  importance  in  (he 
Frt'iich  Revolution.  **  Every  enlightened  Frrnchmaii/'  says 
M.  8crrel,  "  had  in  his  library  at  the  end  of  the  eighteenth  century 
a  Montesquieu,  a  Voltaire,  a  Rousseau,  and  a  Buifon."*  The 
Spirit  of  I  jaws  wa«  a  storehouse  of  argument  for  the  public  ists 
of  1789,  and  French  writers  of  repute  have  maintained  that  tho 
influence  of  Montesquieu  counted  for  as  much  in  (he  Declarat if m 
of  Rights  as  the  influence  of  Rousseau.  It  must  l>e  remembert<i 
that,  though  Montesquieu  wrote  as  a  monarchist,  his  heart  wa« 
in  the  little  republics  of  the  GraBCO- Roman  world,  and  he  is 
responsible  ftir  much  of  the  pseudo-classicism  which  charactiTizcd 
political  thought  at  the  end  of  the  eighteenth  century.  It  is 
true  that  (luring  the  interval  between  1789  and  1793  the  influence 
of  Montesquieu  waned  as  that  of  Rousseau  waxed.  He  was 
identifled  with  the  aristocrats  and  Anglophiles^ :  the  Girondists 
wore  ch£^ged  with  studying  him  overmuch  ;  and  if  Robespierre 
quotetl  him  for  his  piu-poae,  he  quoted  him  with  a  significant 
difFcrence.  "In  times  of  Revolution,"  said  RobcspieiTe,  "the 
principle  of  popular  government  is  both  virtue  and  terror  :  virtue 
without  which  terror  is  fatal ;  terror  without  which  virtue  is  power- 
1d88.*'*  Napoleon  had  studied  the  Spirit  of  Laws,  but  a  Hj-stem 
which  aimed  at  the  preservation  of  j>olitical  liberty  by  the  separ 
tion  of  political  jMiwers  did  not  commend  itself  to  his  mind  J 
Dormant  under  the  Consulate  and  the  Empire,  the  hifluence 
Montesquieu  arose  to  renewed  and  more  powerful  life  at  the 
liestoration,  and  was,  during  the  first  half  of  tho  nineteenth 
century,  the  inspiration  of  all  constitutional  monarchists,  both 
in  France  and  in  other  European  countries. 

The  influence  of  Montesquieu  on  mothotls  of  study  t^-as  as 
important,  though  not  as  immediate,^  as  his  influence  on  the 

'  Sorel,  Montejquietup,  149. 

3  Cnder  tho  Terror  Monteequieu's  son  waa  thrown  into^irison  as  a  suspoct 
and  1ÜB  pr«)perty  waa  auqiiostrated.  Ho  died  in  179r}.  Montcsqutc*u*8  grand- 
son, who  had  served  under  Washington  in  tho  lTuitt^d  States,  bo^'ame  an 
emigre,  married  an  Irish  lady  «nd  wtUod  down  in  Kent,  whoro  he  died  without 
issuo  in  lS2iJ.  Ho  left  his  MSS.  and  Im  French  property  to  a  cousin,  deeoendcd 
from  a  daughter  of  the  great  Montesquieu. 

>  Sore],  p.  16Ü. 

*  See  tho  interosting  letter  of  Sept.  10,  1707,  written  by  Napoleon  from 
Italy  to  Talloyrand,  with  n  request  tnat  it  might  be  shown  to  Sioy^  Kapo- 
löon,  Corres'pondance,  vol.  iii.,  p.  313  (No.  2223). 

*  "  Vn  Beul  ecrivaiu,  Montesquieu,  le  micux  instruit,  lo  plus  sagaoe  et  le 
plus  cquiUbrd  de  tous  lee  oKprita  du  siÖcle,  d^raßlait  ces  r^rit^,  paroo  qu 
^tait  &  la  fois  ^rudit,  observateur,  historion  ot  jurisconsulte.     Hais  il 
oomme  un  oracle,  par  sentences  et  en  6nigme« :  11  courait,  oumme  but 
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course  of  political  thought.  Of  the  historical  aiid  comparative 
method,  in  their  appHcation  to  Law  and  Politics,  he  was,  as  has 
been  justly  remarked.^  rather  a  precursor  Ihan  a  founder.  Hie 
appreciation  of  the  historical  method  was  imperfect,  and  his 
appHcation  of  it  defective.  It  was  not  until  the  expiration  of  a 
cciiturj'  after  his  death  that  the  importance  and  significance  of 
cither  the  historical  or  the  comparative  method  was  fully  reaUzed. 
But  in  the  meantime  hid  central  doctrine,  that  the  true  spirit  and 
meaning  of  a  law  or  constitution  cannot  be  grasped  without 
careful  study  of  all  its  surroimdings  and  all  its  antecedents,  had 
sunk  deeply  into  the  minds  of  students,  and  prepared  the  way 
for  and  gave  an  enormous  stimulus  to  those  methods  of  study 
which  are  now  recognized  as  indispensable  to  any  scientific  treat- 
ment either  of  Law  or  of  Politics. 

Within  the  last  half-century  societies  for  the  study  of  Com- 
parative Law  and  Comparative  Legislation  have  come  into 
existence  in  France,  England,  GJermany  and  elsewhere,^  and  have 
done,  and  are  doing,  work  of  the  gre^itest  interest  and  utihty. 
Some  of  them  approach  their  subject  mainly  from  the  point  of 
view  of  the  lawj'er  or  the  jurist,  and  devote  their  attention  pri- 
marily to  those  branches  and  aspects  of  the  subject  which  faU 
within  the  domain  either  of  private  or  of  criminal  law.  Others 
look  primaril}?-  at  the  constitutional  and  administrative  experi- 
ments which  arc  being  tried  by  the  legislatures  of  different  crun- 
tries,  and  thus  deal  with  their  subject  as  a  branch  of  political 
science.  Their  areas  of  study  overlap  each  other,  and  the  point 
of  view  is  not  quite  the  same.  Within  each  area  they  have 
collec^tcd  and  compared  a  vast  quantity  of  facts  which  form  an 
indispensable  preliminary  to.  and  constitute  the  raw  material  for, 
a  scientific  treatment  of  the  studies  with  which  they  are  con- 
cerned. The  task  that  remains  for  the  scientific  jurist  and  for 
the  pf)Htical  philosopher  is  to  ehcit,  in  the  spirit  of  Montesquieu, 

oharbona  ardents.  tontea  le«  foia  quMI  touohAit  aux  chonca  do  aon  pays  ot  do 
son  temp«.  C'cat  pcmrquoi  il  domcurait  respocte,  mais  isolö,  et  sa  celebritö 
n*ätait  point  influonco." — Taino,  Aiicien  Rigime^  p.  278.  This  atatemont  of 
Taino  must  be  read  a»  applying  to  Montoequiou'a  intluenco  on  method,  not  to 
his  influence  on  political  Ihouglit. 

'  By  Sir  F.  PuUock  in  hia  fawwoU  lecture  on  the  *'  History  of  Comparath'e 
Juris pnidenco  "  {Journal  of  the  Society  of  Comparative  Legislation,  August, 
1903). 

•  SociiSl^  do  Lögislation  Compare«»,  founded   1869  ;  Oo«oUHchaft  für  ver- 


^creinigung    für   vorgloieheudc    RochtswiaeenBohnft    und    Volkswirthscboft, 


m       ffloiohcndo  Rochts-  und  Siajitswinsonschaft,  founded  1893;   Intomationalo 

H       Vcrcinigui 

■      foandud  1894  ;  (English)  Socioly  of  Compantiyo  Legislation,  founded  1894. 
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but  with  fuUtjr  kuowledge,  and  with  better  critical  methodB,  ihi* 
inner  meaning  of  the  laws  and  institutions  of  different  countrits. 
and  to  trace  the  general  Unes  on  which  the^'  have  developed  in 
the  past-,  and  may  be  expected  to  develop  in  the  future. 

One  might  amuäe  oneself  by  speculating  on  the  differexices 
which  Montesquieu  would  have  observed,  and  on  the  general 
retlectious  whicli  he  might  have  made,  if  he  had  been  called 
upon  to  pass  in  review  the  governments  and  legislation  of  the 
present  day.  He  would  have  found  in  almost  every  part  of  tbo^^fl 
civilizei]  world  govemmentb  with  representative  legislatures  and^l 
parliiimentary  institutions,  all  more  or  less  on  the  Enghsh  lines 
which  he  had  admired  and  descrilx'd,  and  all  recognizing,  though 
in  gi'eater  or  leas  degree,  and  in  dilTerent  forms,  his  principle  « f 
the  separation  between  the  three  functions  of  government,  legis- 
lative, executive,  and  judicial.  And  he  would  have  found  all 
these  legislatures  actively'  and  continuously  engaged  in  the  work 
of  legislation,  and  producing  new  laws  with  prodigious  fcrlihty 
and  in  Ijcwildering  variety. 

Beside«  the  legislatures  of  European  and  South   American 
States,  there  arc  within  the  British  Empire  between  sixl}*  and 
seventy  differt^nt  legislatures,  and  in  the  United  States  forty- 
eight  local  legisiatiu-ea,  in  addition  to  the  central  legislature 
consisting  of  Senate  and  Congress.    And  in  the  year  1901  tlieee 
forty-eight  Unitetl  States  legislatures  enacted  no  less  than  14,1 
new  laws.    When  Montesquieu  wrote,  the  British  Parliament 
practically  the  only  representative  legislature  in  the  world,  and 
the  only  legislature  which  was  continuously  at  work.    And  its 
output  of  legislation  was  comparatively  modest.   Let  us  take  the 
record  of  the  session  of  1730,  when  Montesquieu  was  att(^^ding 
debates  at  St.  Stephen's.    There  was  no  reference  to  Icgislatiftn 
in  the  King  s  Speech.    The  Acts  of  the  st^sion  were  fort}  -eight, 
and  of  these  twenty  wcxe  local  and  four  fiscal.    There  was  an  Act. 
which  gave  rise  to  some  debate,  for  placing  restrictions  on  lo 
by  British  subjects  to  foreign  States,  a  measure  which,  aa  S 
Robert  Walpole  e-xplained,  arose  out  of  a  projected  loan  for  the 
assistance  of  the  Emperor  Charles  VI.,  whose  diplomatic  relations 
with  George  the  Second  were  strained.    The  care  of  Parliament 
for  trade  and  industry  was  minutelj'  paternal.    There  was 
Act  for  regulating  the  methods  of  burning  bricks»  and  another 
for  better  regulating  the  coal  trade.    There  was  an  Act  for  grant- 
ing liberty  to  oan^'  rice  from  His  Majesty's  Province  of  Carolina 
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in  America  directly  t{>  aiiy  part  uf  Europe  Houtbward  of  Cape 
Finisterre  in  ships  built  in  and  belonging  to  Great  Britain  and 
navigated  according  to  law.  and  Hru)ther  Act  for  the  importing  of 
salt  from  Europe  into  the  colony  of  New  York  with  the  view  to 
the  better  curing  of  fish,  "whereby  the  trade  of  Great  Britain 
and  the  inhabitante  of  the  said  colony  would  reap  considerable 
benefit  which  would  ouablo  the  said  inhabitante  to  purchase 
more  of  the  Britiali  manufacturers  for  their  use  than  at  present 
they  are  ai»le."  And  there  w^asonoof  tht;  numerou«  "omnibus  " 
Acts  then  allowed  by  Parliamentary  procedure,  dealing,  \^  ithin 
its  four  comers,  with  the  price  of  bread,  the  rehef  of  bankniplß, 
deeds  and  wilht  executed  by  Papists,  and  the  settlement  of  paupers. 
Anfl  this  is  nearly  all.  The  eightoenth-e^utury  statutes,  except 
80  far  as  they  are  purely  local,  consist  chiefly  of  detailed  regula- 
tions made  b}^  landowners  sitting  at  Westminster  for  their  own 
guidance  as  justices  of  the  peace  in  the  country.  And  the 
executive  functions  of  the  central  government  were  at  that  time 
very  limited.  "  The  Prince,"  says  Montesquieu,  "  in  his  exercise 
of  executive  functions,  makes  peace  or  war,  sends  or  receives 
embassies,  keeps  the  peace,  prevents  invasions."  It  was  in  fact 
to  the  maintenance  of  the  internal  peace  that,  apart  from  foreign 
relations  and  war,  the  duties  of  the  central  government  were 
mainly  confined.  There  was  no  Local  Government  Board,  no 
Board  of  Education,  no  Board  of  Agriculture,  and  the  duties  of 
the  Board  of  Trade  were  almost  nominal.  Nor,  on  the  other 
hand,  were  there  county  councils,  district  councils,  or  parish 
councils.  The  municipalities  were  close,  corrupt,  irresponsible 
corporations,  existing  for  the  Ix'uefit  of  their  members  and  not 
of  the  local  public.  There  were  no  railways,  and  no  limited 
companiL'S.  Gas  and  electricity  had  not  been  utilized.  Parlia- 
ment did  not  concern  itself  with  educational  or  sanitary  questions, 
and  factory  legislation  was  a  thing  of  the  distant  future.^  Thus 
almost  all  the  materials  for  modem  Parliamentary  legislation 
were  absent . 

This,  then,  would  have  been  one  of  the  differences  that  Montes- 
quieu would  have  noted — the  prodigious  increase  in  the  extent 
and  variety  of  legislation.  And  on  investigating  the  causes  of 
the  difference  he  would  have  found  the  main  cause  to  be  this — 
that  the  world  has,  since  his  time  been  absolutely  transformed 

^  I  havo  vonturod  to  repeat  hooio  oxpromions  used  in  chApter  x.  of  my 
book  on  LegiMativt  Meihodö  and  Forma. 
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by  the  operation  of  physical  Bcieiice.  What  hoe  physical  science 
done  for  the  world  ?  It  hau  done  three  things.  It  has  increaeed 
the  ea^e  and  speed  of  production.  It  has  increaeed  the  ease  and 
8pee<l  of  locomotion.  It  has  increased  the  ease  and  speed  of 
communicating  information  and  opinion.*  And  by  so  doing  it 
has  made  for  democracy,  it  has  made  fc»r  plutocracy',  it  has  made 
for  great  States.  It  has  made  for  democracy,  both  by  enabling 
the  pcjpular  will  to  act  more  speedily  and  effectively,  and  by 
the  creation  of  wealth  which  levels  distinctions  base*!  en  social 
position.  But  it  has  also  increased,  to  an  extent  unimaginable 
even  in  the  days  of  Law's  system  and  the  South  Sea  Bubble,  that 
power  of  great  finance  wliich  manufactures  tlirough  its  prrwi 
what  is  called  public  opliuon,  pulls  the  firings  of  pohtical  puppets. 
and  is  the  most  subtle,  ubiquitous  and  potent  of  modem  political 
forces. 

Physical  science  has  made  great  democratic  States  possible,  and 
great  States,  or  agglomerations  of  States,  necessary.  For  Mon- 
tesquieu, an  for  Aristotle,  a  democracy  meant  a  body  of  citizens 
who  could  meet  together  in  one  place  for  political  discussicn. 
The  body  must  not  be  too  large»  for  as  Aristotle  says,  if  it  were. 
what  herald  could  address  them,  unless  he  were  a  Stontor  ?  But 
the  modern  statesman,  to  say  nothing  of  the  modem  reporter 
who  heralds  a  cricket  match,  can,  without  being  a  Stentor, 
speak  to  the  Antipodes.  And  science  has  made  great  States 
necessary  b}'^  increasing  both  the  effectiveness  and  the  cost  of 
munitions  of  war.  States  agglomerate  both  for  economy  and  for 
self-defence,  and  small  isolated  States  exist  only  by  sufferance. 

Since  Montesquieu^s  timt?  both  the  area  and  the  population  of 
the  civilized  world  have  enomioualy  increased.  And  yet  for 
political  purposes  it  has  Ijecomc  a  much  smaller  world,  smaller, 
more  compact,  more  accessible.  And  this  has  tended  to  greater 
uniformity  of  legislation  and  institutions. 

The  greater  uniformity  has  been  brought  about  mainly  in 
three  wayh.  First,  by  direct  imitation.  Man.  as  M.  Tarde  has 
reminded  tis,  is  an  imitative  animal.  He  imitates  his  fore- 
fathers:  that  is  custom.  He  imitates  his  neighboims :  that  is 
fashion.  He  imitates  himself  :  that  is  habit.  And  direct  imita- 
tion plays  a  large  part  in  institutions  and  legislaticn.  English 
Parliamentari^  procedure  ha«  made  the  tour  of  the  world.    Guizot 

^  See  Faguot*8  interesting  essav.  Que  »tra  U  xz^*  bucU»  in  QutMiofu  polititptts 
(Pftri«,  1899). 
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remindrd  a  C'ominiücc  of  the  House  of  Commons  in  1848  that 
Mirabeau  Jiad  based  the  ndea  of  the  National  Asst^inbly  on  a 
sketch  of  the  proceedingB  of  the  House  of  Commons  furnished 
to  him  by  fitiemie  Dumont,^  and  that  when  the  Charter  waa 
granted  by  Louis  XVJIl.  in  1814,  the  same  rules  were  adopted 
with  some  changes.  Thomaa  Jefferson,  when  President  of  the 
United  StatcB,  drew  up  for  the  uwe  of  CongreRS  a  manual  con- 
sisting iargel}^  of  extracts  from  Engliyh  Parliamentary'  precedents, 
and  Jofferßon's  Manual  is  still  an  authoritative  work.  Every 
colonial  legislature  conforms  to  the  rules,  forms,  usages,  and 
practices  of  the  Commons  Hoase  of  Parliament  of  Great  Britain 
and  Ireland,  except  so  far  as  they  have  been  locally  modiRed. 
A  very  large  proportion  of  Ctjlonial  enactments  are  directly 
copied  from  the  English  Statute-ltook.with  minor  local  variations. 
And  the  practice  of  looking  for  and  copying  precedents  supplied 
by  other  legislatures  is  steadily  on  the  increase,  not  only  within 
the  British  Empire,  but  in  all  parts  of  the  civilized  world.  This, 
then,  is  one  cause  of  uniformity. 

In  the  next  place  the  facility  of  intercourse,  and  especially 
the  closeness  of  commercial  relations  between  different  eountrits, 
tends  to  a  general  asöiniilation  of  commercial  usages.  The 
diversity  of  laws  which  was  foimd  intolerable  in  France  at  the 
end  of  the  eighteenth  century,  and  in  Germany  at  the  end  of  the 
nineteenth  century,  has  long  made  itself  felt  as  a  serious  and  as  a 
remediable  nuisance  in  matters  of  commerce  tliroughout  the 
world,  and  in  many  parts  of  the  domain  of  commercial  law  wo 
have  either  attained  to  or  are  within  me^^isurable  cUstance  of  that 
common  code  of  laws  which  is  the  dream  of  comparative  jurists. 

And  lastly,  in  a  world  eompat:ted  and  refashioned  by  science, 
those  causes  of  diflFerence  to  which  Montesquieu  attached  import- 
ance, and  in  some  cases  exaggerateil  importance— causes  such  as 
climate,  race,  geographical  conditions,  difference  in  forms  and 
degrees  of  civilization — tend  to  become  of  less  importance.  Not 
that  they  have  tlisappeared,  or  can  be  left  out  of  account.  Mon- 
tesquieu took  much  interest  in  questions  of  political  economy, 

^  EvidoDoe  boforo  Select  Committoo  on  Public  BusinoRs,  Q.  300.    Duiuont's 

own  account  {Souvenirs  aur  Afirabcau,  p.  164)  does  not  quite  bcttr  oul  Guizot's 
BtAtcmcnt.  According  to  Dumont>  Romilly  hnd  made  a  sketch  oE  EiiKÜuli 
Piirliamentary  procedure,  which  Dnmont  tmnalated  fur  ilixubeau,  MinOieau 
laid  this  traiujlatiun  on  the  table  by  way  ot  a  prupusal,  but  the  AHsembly 
declined  to  oon.4ider  it :  '*  Xou3  ne  aommea  pas  Angli^ii},  et  nous  n'avons  pas 
besoin  des  Anglais."  Romilly'B  own  account  of  his  skiitch,  and  of  its  fate, 
is  to  the  same  effect.     JiemoiM.  i.  101. 
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and  be  would  cortainl y  havu  pointed  out-  that  fiscal  arrangements 
whicli  are  well  adapted  to  a  State  whose  teTritoriefl  axe  con- 
tinuous, are  presumably  less  well  adapted  to  a  State  whose 
component  parts  are  sundered  by  oceans.  The  question  of 
race  is  always  with  us,  and  the  jealousies  and  antipathies  of 
white,  brown,  yellow  and  black  races  present  an  insoluble  problem 
to  the  legislator  in  almost  every  part  of  the  globe.  Nor  are  Ihe 
legislative  problems  which,  apart  from  race,  arise  from  the 
contrast  between  different  degrees  and  stages  of  civiUzatiou,  ksü 
numerous,  less  difficult,  or  less  interesting.  Within  the  British 
Empire  we  have  to  legislate  for  the  hill-tribes  of  India,  for  the 
fetish-worshippere  of  Western  Africa,  and  for  the  savages  of  New 
Guinea  ;  and  a  museum  full  of  instructions  and  suggestions  to  the 
statesman  and  the  jurist  is  to  be  found  in  the  Regulations  made 
by  the  Grovernment  of  British  India  for  its  less  advanced  region)<; 
and  in  the  Ordinances  which  have  been  passed  for  the  West 
African  Protectorates.  Thus  the  causes  of  difference  remain  and 
are  of  importance.  But  on  the  whole  the  importance?  of  (he 
causes  which  make  for  difference  tends  to  decrease,  and  the 
importance  of  the  causes  which  make  for  uniformity  teJids  to 
increase.  Take  up  one  of  the  annual  simuuaries  of  the  world's 
legislation  which  are  pubhshcd  by  the  French  and  EngUsh 
Societies  of  Comparative  Legislation.  Yoiu*  first  impression  will 
be  one  of  l>ewilderment  at  the  multiplicity  and  variety  of  the 
subjects  dealt  with.  But  if  you  read  on.  and  still  more  if  3'ou 
extend  your  studies  over  a  series  of  ycArs,  you  will  be  struck 
with  the  large  number  of  important  subjects  w^hich  recur  with 
mifailing  regularity  in  the  legislation  of  each  State  in  each  year. 
Education,  factory  laws,  mining  laws,  hquor  traffic — everywhere 
you  will  find  the  same  problems  being  deAlt  with  on  Unes  of  in- 
creasing siinilarily,  though  with  a  due  recognition  of  the  differ- 
ences arising  fromdiversitiesof  race,characterand  local  conditions. 
In  the  year  1902  the  legislature  of  the  Straits  Settlements  was 
imposing  on  Uiik  Malay  children  the  duty  of  compulsory'  attend- 
ance? at  school,  and  the  legislature  of  Sierra  Leone  was  regulating 
Mohammedan  education  on  Western  lines,  whatever  that  may 
mean.  It  is  perhaps  in  the  field  of  industrial  legislation  that  this 
similarity  of  treatment  and  of  trend  is  most  remarkable.  A 
quarter  of  a  century  ago  the  liability  of  employers  for  injuries  to 
their  workmen  was  in  every  civiUzed  countrj-  regulated  by  rules 
derived  directly  or  indirectly  from  the  old  Roman  law,    Since 
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that  time  alraoet  every  IcgiBlatiire  ha«  heen  altering  thoBe  rules, 
and  has  been  altering  them  in  the  same  direction.  It  has  been 
recognized  everjnvhcre  that  the  principle  of  basing  liahihty  on 
personal  negligence  is  inadequate  to  meet  the  modom  conditions 
of  corporate  employmeJJt,  of  employment  b^-  great  companies, 
and  the  universal  tendency  has  been  towards  placing  the  em- 
ployer In  the  position  of  an  Lnsorer  against  accidents  to  his 
workmen,  and  of  thus  imposing  on  him  a  risk  which  he  again 
meets  by  modem  methods  of  insurance.  Similar  tendencies  may 
be  observed  in  other  departments  of  industrial  legislation,  such 
as  the  further  recognition  of  the  right  of  workmen  to  combine, 
the  regulation  of  the  conditions  of  employment,  especially  in  such 
organized  employments  as  mines  and  factories,  the  restricticns 
on  the  employment  of  women  and  children,  the  requirement  of 
precautions  against  risk  to  health  and  life,  the  formation  of 
Grovemment  pension  funds  against  sickness  and  old  age,  and 
provisions  for  the  settlement  of  labour  disputes.  In  all  these 
branches  of  legislation  there  is  a  general  move  in  the  same 
dire^ition,  though  w\th  differences  of  detail  and  at  different  rates 
of  progress.  In  short,  the  whole  civilized  world  appears  to  be 
atlvancing  towards  a  common  industrial  code,  ae  it  is  advancing 
towards  a  common  commercial  code. 

Some  hundred  j^ears  after  Montesquieu's  death  another 
brilliant  book  was  written  on  the  Spirit  of  Law.^  Savigny  had 
laid  down  the  dogma  that  the  law  of  each  nation  is  the  natural 
and  necessary  outgrowth  of  the  national  consciousness.  Ihcring 
reminded  his  readers  that  Rome  had  thrice  conquered  the  world, 
first  by  arms,  secondly  by  rehgion,  and  lastly  by  law  ;  and  that 
the  general  reception  of  Roman  law,  of  which  Savigny  was  the 
historian,  was  inconsistent  with  the  dogma  of  the  exclusively 
nat  ioiia!  character  of  law,  of  which  Savigny  was  the  prophet. 
As  nations  live  commercially  by  the  free  interchange  of  commo- 
<litie8.  so  they  live  intellectually  by  the  free  interchange  of  ideas, 
and  they  are  not  the  worse,  but  the  better,  for  borrowing  from 
each  other  such  laws  and  institutions  as  are  suitable  to  their 
needs.  It  is  true,  as  Savigny  taught,  and  ae  Montesquieu  had 
indicated  before  him,  that  the  laws  of  a  nation  can  only  be  under- 
stood if  they  are  studied  as  part  of  the  national  life  and  character. 
But  it  is  also  true  that  the  object  of  the  jurist  is  to  discover  the 

*  The  fint  edition  of  Dioring'e  Oeisi  des  rimi9chen  Rfchts  bof^an  to  appear 
in  1822. 


I 


446 


MONTKSgUUCU 


general  principlcfi  wiiich  underlie  different  s3'BteiUß  of  law.  Only 
he  has  now  realized  that  those  principles  cannot  be  discoTered 
except  by  a  profoujul  and  scientific  study  of  the  legal  instituticrrts. 
and  the  legal  history  of  different  nations,  and  by  comparing  with 
each  other  the  laws  of  different  countries  and  the  different  stages] 
of  legal  development.  It  was  in  order  to  discover  the  true 
meaning  of  tlie  legal  rules  derived  from  ancient  Rome,  as  the 
main  factor  of  European  law,  that  Ihcring  imdertook  his  inquiry 
into  the  Spirit  of  Roman  Law.  He  who  would  meaBure  the 
advance  in  (he  breadth  and  depth  of  comparative  jurisprudence 
between  the  middle  of  the  eighteenth  and  the  middle  of  the 
nineteenth  century  could  not  do  better  than  compare  Montee- 
quieu'a  Spirit  of  Laws  with  Ihering's  Spinl  of  Raman  Imw. 

Montesquieu  left  two  great  legacies  to  the  world.  He  formu- 
lated the  theory  of  the  British  constitution  wliich  held  the  fifld 
for  a  century,  and  was  the  foundation  of  every  constitutional 
government  established  during  that  period  ;  and  he  gave  a  new 
direction  to  the  study  of  legal  and  pohtical  science. 

Montesquieu  was  one  of  the  greatest  of  the  apostles  of  lilxrty 
in  modem  times.  Socially  and  politically,  he  belongs  to  the  old 
regime,  to  the  regime  which  in  France  imssed  away  in  17851, 
which  in  England,  where  changes  are  less  cataetrophic,  began 
to  pass  away  in  1832.  Scientifically  also  he  belongs  to  a  bygone 
age.  His  new  ideas,  his  new  methods,  once  so  fresh,  so  attractive, 
so  stimulating,  have  pa«^ed  into  and  been  merged  in  the  common 
heritage  of  Western  thought.  But  in  his  generation  he  buo- 
ceeded,  with  a  success  iK^yond  his  most  sanguine  hopes«  in  doing 
what  he  tried  to  d(j — he  made  men  think. 
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ROBERT  JOSEPH  POTHIER  AND  FRENCH  I^W 

Robert  Joseph  Pothier  was  bom  in  the  town  of  Orleans  on 
Januar>'  9,  1699,  and  he  died  there  on  March  2,  1772.  He 
came  of  an  Orleans  family  of  good  position  that  had  for  genera- 
tions exercißed  magisterial  functions  in  the  town.  His  father  was 
Robert  Pothier,  his  mother  Marie  Madeleine  Jacquet.  Robert 
Pothier  held  the  magisterial  office  of  Conseiller  au  Präsidial 
d'Orl^ans.  an  office  that  bio  8on  was  destined  to  hold,  and  wfiich 
his  father,  Florent  Pothier,  had  held.  He  was  descejided  from 
the  Florent  Pothier  who  was  Mayor  of  Orleans  in  1603.  Robert 
Pothier  died  when  his  son  was  only  five  years  old,  but  the  in- 
flucjice  of  the  future  jurist's  mother  determined  that  his  career 
should  follow  the  hereditary  legal  bias.  The  child  was  educated 
in  the  Jceuit  College  at  Orleaiiß,  and  there,  deepiU»  his  feeble 
health  and  poor  instruction,  he  made  rapid  progress  in  Latin 
literature,  the  humanities,  and  ancient  philosophy.  His  fine 
memory,  hiß  ease  of  acquisition,  and  his  appLcation,  made  him, 
indeed,  at  an  early  age  a  master  of  the  classical  studies  of  his 
age.  When  he  passed  from  the  Jesuit  College,  he  hesitated  for 
a  moment  as  to  his  cotu'se.  He  wae  naturally  attrac^ted  to  the 
study  of  mathematics  and  pure  thought ;  on  the  other  hand, 
the  legal  tradition  was  in  his  blood,  and  he  was  strongly  urged 
by  his  mother  and  by  his  father's  friend,  Prevost  de  la  Jannes 
Jaun6,  to  foUow  the  family  tradition.  In  fact,  ae  we  shall  see, 
he  both  followed  that  tradition  and  indulged  to  the  fidl  his 
capacity  for  pure  thought.  He  joined  the  law  school  of  the 
university  of  Orleans,  at  that  date,  according  to  M.  le  Trosne,* 
in  a  deplorable  state.     "Lee  Profeeseurs  qui  ocoupoient  alots 

^  M.  lo  Trosne  was  tho  Avocat  du  Roi  au  Pn^sitlial  d'Orlcans  at  the  dat<^ 
of  Pothior*8  death  in  1772.  His  Eloge  IJistoriquG  de  M.  Pothier  is  prefixed 
to  the  edition  of  Pothiar'e  works  isffuod  jointly  at  Paris  and  Orleans  in  1 773-4 
in  four  vnluraes  whirh  was  followed  by  a  bpo  md  rrviHwl  e<]ilinn  in  1781. 
Three  volumes  (Pari»,  1777,  1777,  1778)  contain  tho  posthumous  ivorks,  and 
with  tho  other  four,  .supply  tho  authentic  text  of  all  the  works. 
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les  Chalres  de  rUniversite,  absolument  indifF^rens  aux  progrte 
d(^  jfuiies  gens,  se  conUmtoient.  de  leur  diotcir  quelques  le^iia 
luiintelligibles,  et  qu'ils  ne  daignoient  pas  mettre  k  leur  portiSe." 
The  King's  advocate  goe^^  on  to  describe  the  method  in  which 
law  was  taught  at  the  begiiiuing  of  the  eighteenth  century  by 
the  profeeeore  ; 

*'Cc  n'etoit  pas  proprement  la  actcnco  du  Droit  qu'iU  enscign- 
oient :  ils  ne  presentoient  de  cette  science  si  belle  et  si  luniin- 
cuse  pir  clle-meme,  que  ce,s  6pines  et  ces  contrariety  qui  lui 
sont  6trangÄres,  et  qui  n'y  ont  6t6  introduites  que  par  I'iuea- 
pacit^  et  la  mauvaise  foi  des  Rödacteurs  des  Pandectcs.  Au 
lieu  dVxpHquer  les  textea  d'une  manl^re  propre  k  instruire.  ila 
ne  remplissoient  leur  le9on8  que  de  ees  que«tioriH  subtile«, 
inventee»  et  multipliee«  jwr  les  Controversiste«. 

"  Ä  eette  moniere  d'enseigner,  on  nuroit  pu  croirc  qn'Oa 
n'avoient  d'autre  objet  que  de  fenner  pt)ur  toujours  le  sanc- 
tuairc  des  Loix  aux  Etudians,  i>ar  U*  dögoöt  qu'ils  s^avoicnt 
leur  iurtpirer  ;  semblables  k  ecu  ancienn  Patriciens,  qui»  pour 
teiiir  le  peuple  dans  leur  dependance,  lui  cachoient  avec  un  si 
grand  soin  les  fonnules  des  actions,  et  a'etoient  ftpproj)ri6  la 
connoissance  des  Loix,  qu'ils  avoient  soiu  de  voiler  s<JU8  une 
6coree  myatörieuse.  Un  enseignemeut  si  pen  instructif  et  si 
dMe<-tueux,  ne  pouvoit  sntisfaire  un  esprit  aussi  solide  et  aussi 
juste  que  celui  de  M.  Pothier :  hcureusoment  il  ne  fut  pae- 
capable  de  lo  rebuter;  il  en  sentit  les  d^faute,  et  stipplea.  par 
Hon  travail,  aux  secours  qui  lui  manquoient.  Dans  toutes  lee 
sciences,  ce  sont  les  premiers  pas  qui  sont  lee  plus  diflicilt«  ;  il 
le«  franchit  seid  par  I'etude  serieuse  des  Instituti-s,  dans  la- 
quelle  il  s'aida  dn  Comraentaire  de  Vinniua,*  et  se  pr^para  k 
aller  puiser  k  la  source  meme  du  Dioit.  i>ar  I'ötudc  la  pins 
profonde  et  la  plus  suivie  des  Pandectes,'* 

He  passed  brilliantly  through  the  various  stages  then  neoc**arr 
in  the  University  to  qualify  for  the  Bar  and  the  Magistraty*.  The 
diflfieulty  of  the  material  with  which  he  had  to  deal,  and  the 
p<^»verty  of  the  teaching,  served  but  to  stimulate  his  great  powere 
while  his  close  study  of  the  Institutes  of  JiLstinian  in  the  pages 
of  Arnf)l<iu8  Vinnius  inspiix'd  him  with  a  profoimd  interest  in  the 
law  and  histor\*  of  a  people  with  whose  literature  he  was  already 
intimately  famüiar.  Yet  when  all  the  examinations  were  passed, 
he  was  faced,  according  to  M.  le  Trosne.*  once  more  by  the 
parting  of  the  ways.     His  profoundly  religious  mind  and  his  un- 

*  Commentanj  on  the  tnstUuUjs  in  Four  books.  A  furt.hcr  edition  of  litis 
work  was  iiwuetl  in  175ij  in  two  volumes,  by  Gottlii'b  HcintHH-Mus. 

'  The  fact  ia  not  muntiont'd  in  thi«  adinirablo  iirtiole  on  Poihior  in  Lft 
Rousso'g  OrandDictinnruiirt  du  XIX'  Steele.  There  the  only  oriw«  mentioned 
occurred  before  he  eutored  the  UniTersity. 
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worldly  uature  were  greatly  attracted  by  the  religious  life,  and 
at  thiö  time  (about  1720)  he  ahnost  decided  to  enter  the  Order 
of  Regular  Canons,  and  was  only  deterred  from  tliis  step  by  his 
close  attacliment  to  his  mother.  He  then  at  last  detenuined  to 
adopt  the  law  as  his  profession,  and  his  immense  knowledge 
justified  tlie  local  Ordinance  by  which,  at  the  age  of  twenty-one, 
he  was  nominated  to  the  same  magisterial  position  that  had 
been  occupied  by  his  father  and  grandfatlier,  Conseiller  an 
Presidial  d'Orleans.  His  position  determined  finally  not  t>nly 
his  avocation,  but  hi«  course  of  work.  To  the  study  of  the 
theory  and  history  of  law  he  turned  all  his  powers,  while  at  the 
same  time,  in  the  cliambers  of  M^  Perche,  the  most  leanie<l  and 
brilliant  advocate  in  Orleans,  he  obtained  a  close  knowledge  of 
actual  practice.  It  is  impirtant  to  dwell  on  these  early  stages 
of  Pothier's  career.  The  fac*t  that  with  him  (as  with  Savigny  at 
the  end  of  the  centm^y)  eeÄselese  toil  at  the  history  and  theory'  of 
law  was  coupled  with  assiduous  attention  to  law  in  actual  prac- 
tice (he  sat  on  the  bench  at  Orleans  for  over  fifty  years)  gave 
a  value  to  Pothier  s  work  on  French  law  and  on  the  principles 
of  law  that  will  never  be  lost. 

In  the  ten  or  twelve  years  following  his  appointment,  he  com- 
bined with  tlie  study  and  the  practice  of  law  a  close  consid(»ra- 
tion  of  the  basis  of  theology.  His  favourite  author  was  St. 
Augustine,  hut  he  joined  the  P(*rt  Rf)yalist  Hi"h(x>!  tif  thtmght, 
and  found  in  Pierre  Nicole  (1025-1695)  that  combination  of  vaät 
learning  in  pFiiloKtiphj'  and  theologj'  with  pn>f()iin(l  reverence  that 
exactly  fitted  his  own  mind.  Nicole  closely  approached  the 
Jansenist  position,  and  in  this  particular  Pothier  weJit  past  his 
master,  and  became  a  Jansenist,  a  fact  never  forgiven  by  the 
Roman  t'atholic  Cbramunion  in  Orleans,  who  even  refused  iiim 
burial  room  in  the  Cathedral  of  the  city  that  he  had  adorned.' 
The  Btudy  of  theology  Pothier  maintained  aU  his  life,  and  the 
fact  has  to  be  kept  in  mind  in  considering  his  whole  position, 
since  his  attitude  towards  theology  was  really  his  attitude  to- 
wards law.  The  right  to  think  and  the  duty  to  think  clearly  on 
all  subjects  was  the  claim  that  made  liini  one  with  the  great 
Post  Royalists,  and  a  symptom  of  the  change  that  was  passing 
over  France. 

*  The  remains  norc  ImnäUitcd  to  the  cathedral  in  182U  witlt  much  jfomp, 
but  in  1843  they  wem  removed  to  an  obsoure  purl  of  the  building,  where 
the  Bchool-children  eat.  But  Pothior.  the  leaoher,  would  not  have  oom- 
plained. 
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It  will  hi-  coiivenieiit  hero  to  sketch  ae  briefly'  as  may  be  the 
juridical  aiid  judicial  system  into  which  Robert  Joseph  Pothier 
>vaü  litini,  for  it  was  from  his  priMitiral  experience  of  this  s\*Btem 
that  he  drew  that  knowledge  of  affairs  which  gives  such  a  profound 
value  to  hi»  work.  The  long  story  of  the  reduction  to  writing 
and  revision  of  French  customary'  law.  a  work  that  began  with  the 
ordinance  of  Charles  VII .  in  1 453,  and  had  been  for  the  motit  part 
achieved  after  titanic  labcjur  by  the  end  of  the  century — though 
Mouie  district«  lingered  on  under  unwritten  customary  law  until 
the  middle  of  the  eighteenth  ccnturj- — cannot  l>e  dealt  with  here. 
It  is  sufficient  to  say  that  the  Custom  of  Orleans  was  revised  and 
reduce<l  to  >\Titing  by^  AchiUe  du  Harley  and  his  school  in  1583. 
M.  D.  Ualloz  and  M.  H.  Thieroolin.  in  their  Essai  sur  PHisSoire 
Oenimledu  Droit  Fran^ais,  dwell  enthusiastically  on  the  marvellous 
work  that  wa,*^  acctuiijilishcd  when  the  teeming  cust-oms  of  France 
were  in  effect  codified .  **  Car  c'est  peut-etre  le  plus  grand  travail 
Icgisliitif  qui  ait  jamais  6t6  accompU.  On  ne  pent  mettre  vii 
parallele  iii  la  composition  des  compilations  justinionnes,  iii  memc 
lo  travail  bien  superieiu"  de  la  r6dac;tion  de  nos  codt«.  Bien  plus, 
la  re<laction  des  coutumes  n'est  meme  pas  mise  parmi  les  titree  de 
gloirt^  fie  Tcsprit  juriste  fran^ais,  et  cependant  c*08t  peut-ctre 
le  premier."* 

The  codification  was  opposed  by  the  magistrates  of  the  local 
comts,  the  bailliage,  and  the  senechaiissee,  but  it  was  carried 
through  exhaustively,  and  both  actual  practice  and  all  tJie  cus- 
tomary books  containing  recorded  cases — Le  litre  Coutumier  dn 
Oreffc — were  cjcamined  with  detailed  care. 

First  we  must  obtain  some  general  notion  of  the  ct»tom»ry 
law  of  France  after  the  sixteejith  ccnturj'.  The  law  of  peiBona 
is  full  of  interest.  AH  persons  dwelling  in  France  had  been,  from 
the  date  of  the  ordinance  of  Louis  X.,  of  Jul}' 3.  1315.  freepeirwns. 
though,  imtil  the  eve  of  the  Revolution,  this  rule  of  law  did  not 
apply  to  black  persons  imported  from  the  C-olonics .  But  two  yeans 
before  our  SmnerselCs  case  the  law  in  this  respect  was  changed  in 
France.*  Free  men  were  classified  into  Frenchmen,  natundi?»! 
aliens,  non-naturalized  strangers.  Naturalization  was  a  state 
act  under  the  gicat  seal,  and  persons  natunilized  had  the  siime 
rights   as  Frenchmen.      Non-naturalized   aUcns   could    neither 

'  Esani  9ur  VHiatoire  Otnirtd^  du  Droit  Fran^ais,  p.  ISA. 

»  Cf.  Edits,  October  2r>.  1706,  art.  5,  et  December  15,  1738  :  V Arret  ÄorA, 
retuiu  %ur  la  plaidoirie  d*  Henricn  de  Pansey  en  1770. /ui  U  premier  qui  dMda 
h  coniraire. 
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succeed  to  propi^rty  or  make  a  wilL  For  n  long  time  their  heir  was 
the  King,  but  it  was  evcntimlly  hel<l  that  their  cliildren,  if  resident 
in  France,  could  succeed  to  their  estate.  All  Bubjetrte  were  nobles 
or  rotiiriers,  while  all  roturiers  were  bourgeois  or  villein.^  Both 
these  latter  classes  were  subject  to  seignorial  authority,  and  held 
their  property  subject  to  charges  ;  but  the  bourgeois  formed  a 
definite  community,  enjoying  privileges  accorded  to  their  com- 
mune, and  governed  by  their  own  magistrates.  There  were 
serfn,  but  they  were  continuously  diminished  in  number  by  formal 
enfranchisements  up  to  the  end  of  the  ancieti  regime ;  while,  in  fact, 
the  servile  apart  from  the  taxable,  condition  of  those  who  remained 
unenfranchised  had  become  in  some  measure,  perhaps  largely. 
nominal.  Nobility  was  acquired  by  birth,  by  marriage,  or  by  the 
gift  of  the  Prince.  In  most  customs  nobility  only  descended  through 
the  father,  though  some  districts  n^cognized  uterine  nobilitV:  the 
dcscejit  through  the  mother.  About  the  fifteenth  century  the 
idea  of  the  hoUling  of  office  conferring  nobility  was  entertttinod, 
and  a  little  later  an  ordinance  of  1470  declared  that  in  Normandy 
the  fact  of  holding  a  fief  involved  nobility  ;  and  when  the  right 
to  hold  fiefs  was  extended  to  all,  the  nobility  was  open  to  all. 
And  thus  there  grew  up  a  nobility  of  platte  and  land  in  addition 
to  a  nobility  of  race,  and  at  the  time  of  the  fall  of  the  Monarchy 
there  were  many  Marquesses  and  Counts  who  were,  in  fact,  not 
of  noble  blood.  The  nobles  possessed  various  privileges  of 
jurisdiction  and  exemption  from  la  tatUe.  The  roturiers  who 
held  land  had  to  pay  to  the  Crown  a  fine,  called  the  '*  franc  fief," 
but  various  provinces  and  towns  were  exempt  from  this.  Paris 
having  been  exempt  since  1371 . 

The  age  when  majority  wa«  attained  differed  for  nobles  and 
roturiers ;  indeed,  it  varied  even  in  the  case  of  the  nobility,  for 
the  minor  possessor  of  a  fief  had  two  minorities,  one  feu<lal,  the 
other  customary.  By  the  feudal  law  the  vassal  came  into 
poeeession  of  his  fief  at  from  eighteen  to  twenty  yo^irw  for  malwj, 
fourteen  to  eighteen  3'ears  for  fcmalee.  Up  to  this  age  the  minor 
was  in  the  power  of  his  or  her  guardian.  We  must  not  confuse 
this  period  of  majority,  which  only  referred  to  feudal  rights  and 
services,  with  the  customary  majority,  which  related  to  nun- 
feudal  matters.    This  was  ordinarily  fixed  at  twenty-five,  in 

'  Roturior,  '*a  plebeian  ;"  IH.^  a  peasant  who  holds  a  ro/urc — i.e..  villciu- 
land  :  from  Ruptura,  the  act  of  breaking  (clods)  and  faonoc  of  cultivating 
fields.  ThuB  Hupturariiis  liccomeR  Roturier  (soe  A.  Brachet's  Etymological 
Dictionary  oj  ihe  French  Language), 
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imitation  of  the  Ronmii  luvv.  ThenobU*  guardian  acted  in  feudal 
matters,  the  bourgeois  guardian  in  other  matters.  Some  cus- 
tomary areas  refused  to  recognize  the  bourgeois  guardianship  ; 
others,  such  as  Paris,  limited  it  to  certain  districts.  It  could  onJy 
bo  heJd  by  parents  ;  it  cixied  at  fourteen  for  maleo  and  twelve 
years  for  females ;  it  ceased  Axhen  the  guardian  remarried — a 
rule  revived  in  the  Civil  Code  of  to-da}'.  It  waa  a  j)n)fitahle 
oflSce,  and  the  noble  guardianship  was  certainly  not  less  valuable. 

In  addition  to  these  guaidians,  there  was  the  tutor,  and  we 
find  him  from  the  thirteenth  century  both  in  the  district«  of 
written  law  and  the  district«  of  customary  law.  This  creature  of 
Roman  law  appeared  in  the  districts  possessing  a  \sTittcn  law 
in  the  various  varieties  of  the  Roman  law — Testamentary, 
Legitimate,  Dative  ;  while  in  the  districts  governed  by  customary 
law  only  dative  tutors  were  appointed.  The  customs  ret-ognizt^:! 
the  gatherings  of  relations,  called  Co7iseils  de  famiUcs.  Tutore 
were  nominated  at  these  gatherings. 

The  question  of  marriage  is  important.  Custoraarj^  law  did 
not  ileal  with  it  as  a  contrat^t,  this  being  left  io  the  Canon  law  ; 
but  custom  regulated  the  position  of  the  wife,  and  the  civil  duties 
innK)Hcd  on  both  spouHt«.  The  wife  was  in  the  power  {manvsj 
of  the  husband.  She  could  not  sell  his  goods,  or  bind  herself 
by  contract,  nor  suffer  judgment,  without  his  authoriTation,  uulec« 
she  was  separate  from  him  or  was  a  public  trader.  He  adminis- 
tered his  wife's  goods  ;  he  held  her  lands,  tliough  he  could  not 
alienate  them  without  her  consent.  In  some  provinces  (Artois 
and  Auvergne)  simple  betrothal  put  the  daught-er  into  the  power 
of  her  future  husband.  Under  most  customs  marriage  emanci- 
pated the  spouses  from  parental  power,  but  by  many  customs 
(Normandy,  Auvergne,  Burgundy)  the  wiie  alone  was  emanci- 
pated ;  in  otlK-r  provinces  the  roturier  (plebeian)  only  Ixx^ame 
emancipated  a  year  and  a  day  after  marriage  in  a  separate  home. 
In  Eourbonnais  (confiscated  to  the  Crown  by  l^Yaacis  I,  in  15;il 
the  modern  Department  of  Allier)  tbe  father,  when  consenting 
to  the  marriage  of  a  minor  son.  could  stipulate  that  he  rematnod 
in  his  father's  power.  In  the  districts  governed  by  customary 
law  the  wife  did  not  bring,  and  in  the  district«  governed  by  the 
wxitten  law  she  did  bring,  to  her  husband  &  dot  in  the  Roman 
sense  (dos).  In  fact,  in  some  caKos  in  the  cuKtoniar}'  districts  tiie 
dot  consisted  of  two  simis,  half  contributed  by  each  family,  tlie 
husband's  contribution  being  called  ten  avgtnerU  de  dot.    In  the 
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districte  under  the  written  law  there  was,  of  course,  the  donatio 
propter  nuptias  given  bj^  the  husband.  The  wife's  dower  varied 
accoixlbig  to  the  custom.  In  some  provinces  the  widow  liad 
the  usufruct  of  one-half  of  the  immovables  tliat  her  husband 
possessed  at  her  marriage,  or  wliich  had  descended  to  hun  since 
the  marriage.  Britt^iny,  Normandy.  Maijie,  Anjou,  Poitou,  fixed 
the  dower  at  one-thii*d,  without  distinction  between  nobles 
and  roturiers.  In  Artois  the  dower  was  half  of  the  lands  and 
half  the  plebeian  goods.  In  f^ome  districts  dower  depended  on 
marriage,  in  others  on  consunimat^^d  maiTiage  ;  in  some  dintricta 
the  dowager  had  the  seisin  of  the  land,  in  others  she  had  t-o 
demand  it  of  the  heirs.  But  it  became  due  only  <^n  the  death  of 
the  hufiband.  though  on  his  civil  death  and  in  various  other 
cases  the  wife  obtained  a  charge  on  his  goods,  called  mi-douaire. 
Very  often  the  property  of  the  goods,  the  use  of  which  formed 
the  dower  of  their  mother,  was  in  the  children.  In  this  case  the 
children  had  to  choose  between  the  succession  of  their  father  and 
the  dowry  of  their  mother.  They  could  not  succeed  to  both. 
The  dower  passed  equally  among  the  children.  It  is  the  fulfil- 
ment of  a  contract,  so  to  speak,  that  the  father  had  entered  into 
with  his  wife  and  future  children  by  her. 

Dower  has  not  passed  into  modem  I?Yench  law.  The  sole 
vestige  of  dower  custom  in  the  Code  is  in  Article  1465,  which 
accords  to  a  wife  accepting  or  renouncing  community  of 
goods,  her  costs  of  living  during  the  tFu'ee  months  and  forty 
daj-s  which  follow  the  dissolution  of  community  of  goods.  The 
doctrine  of  community  of  goods  obtained  throughout  France, 
with  the  exception  of  Normandy,  Auvergne,  and  the  Haute- 
Marehe.  The  spouses  jointly  owned  from  the  day  of  marriage 
all  the  movable  property,  all  the  immovable  property  acquired 
during  the  period  of  community,  and  all  the  pi-ocetxis  of  tfje 
joint  property,  and  they  were  jointly  responsible  for  the  debts  of 
either.  In  some  districts  community  of  goods  began  with  the 
betrf>thal.  The  doctrine  of  community  could  be  excluded  by 
mutual  agreement  before  the  marriage,  or  an  unequal  division 
of  the  property  at  the  end  of  the  marriage  could  be  arranged. 
This  variation  of  the  original  strict  cu>?tom  was  apparently  intro- 
duced vnth  marriage  settlements  in  the  fourteenth  century.  In 
the  districtjH  governed  by  cust-omary  law  it  often  happened  thai 
the  principle  of  communit3'  was  incorporated  in  tht*  marriage 
settlement,  but  where  the  principle  of  community  was  forbidden 
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(as  it  was  by  the  custom  of  Normand3')  this  could  not  be  done. 
This  was  in  some  oasee  avoided  by  a  declaration  by  the  parties 
that  they  were  bound  by  the  custom  of  Paris,  which  in  a  sense 
was  the  common  law  of  Prance  ;  but  the  practice  was  held  to  be 
ineffective  in  Normandy,  By  the  custom  of  Normandy  the  wife 
had  certain  right«  of  succession  to  her  husband  ;  thus  she  had  a 
right  to  one-half  of  immovables  acquired  en  bourgage  during 
the  marriage,  and  she  ha<l  also  a  right  to  half  the  movables. 
The  husband  had  a  right  to  his  wife's  movables,  but  half  could  be 
used  solely  in  the  purchase  of  immovables.  The  dot  was  inalien- 
able, and  passed  to  the  wife  or  her  heirs  on  the  husband  s  death, 
as  well  as  the  above  right  of  succession,  or,  in  the  alternative,  her 
husband's  ]Hirapherrialia,  If  the  husband  smrivecl,  he  had  a  life 
estate  (usufruct)  whilst  unmarried  (if  there  had  been  a  child  bom 
alive)  in  the  income  of  his  wife's  property.  If  he  remarried,  his 
lifo  estate  was  reduced  to  one-thiid.  The  law  of  Normandy, 
M.  Laferrj^re  suggeet«,  was  an  amalgam  of  Scandinavian.  Enghsh. 
and  Neustrian  (Norman  or  Frankish)  law. 

In  the  cose  of  the  common  law  of  commxmity  the  husband  could 
dispose  of  all  the  common  property  inier  vivos  ;  he  could  by  his 
will  only  deal  with  his  share.  On  the  dissolution  of  the  marriage, 
the  wife  could  accept  or  renounce  the  commmiity.  If  it  was  xuit^ 
renoimced,  it  continued  with  the  infant  children,  provided  that 
tills  was  for  their  benefit.  On  remarriage  each  party  took  a 
third  part  of  the  comm\mity  property,  and  the  children  of  the 
first  marriage  the  remaining  third.  The  thirds  became  fourths 
if  the  new  spouse  had  already  got  children  ;  while  the  thirds  be- 
came sixths  if  both  parties  had  children  by  both  marriages.  The 
jv8  accreseendi  applied  as  betw^een  brothers  and  sisters.  But 
the  details  of  the  law  of  community  varied  very  greatly,  and 
often  only  applied  to  the  roturier  class. 

When  we  consider  the  general  doctrine  of  rights  of  property 
under  the  feudal  law  in  France,  we  find  in  the  age  when  the  customs 
were  reduced  into  ^vritiiig  that  the  great  principle  of  division  Into 
movables  and  immovables  still  subsisted.  Land  (or  immovable 
pn)p*Tty)  consisted  of  fiefs,  <if  lands  subject  to  seignorial  righl 
of  lands  free  of  lord  (alien;!-).  The  last  were  rare  in  the  cust*>mi 
districts,  where  the  maxim  ran,  "  No  land  witliout  a  lord,'*  but 
lordlesH  land  might  be  noble,  or  might  bo  foittrier.  Tliese  tvpc« 
of  land-liolding  gave  riset.*»  a  most  complicated  IiuhI  law  and  an 
almost  inexplicable  S3'8tem  of  land  charges,  that  in  some  oases  ran 
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with  the  land.  The  French  law  of  land  has  not  yet  received  the 
attention  of  a  scihool  of  jurists  at  all  comparable  with  the  school 
creAtetl  by  Pollock  and  Maitland  in  England.  The  French  doc^trine 
of  seisin  or  possession  M'as  originally-  of  extraordinarv'  elabora- 
tion, and  tlirows  much  lij^ht  on  the  analogous  doctrine  in  Eng- 
land.^ The  doctrine  liad  certain  applications  to  movables  that 
are  of  interest  if  considered  in  connection  with  the  earliest  doc- 
trine of  seisin  in  England.  It  is  not  poesible  here  to  trace  in 
detail  the  French  law  of  seisin  or  the  law  that  regulatetl  property 
in  its  {"elation  to  the  family,  a  phasic  of  law  that  scarcely  passed 
the  Channel.  One  may,  perhap«,  however,  say  one  word  as 
to  the  feuchil  doctrine  of  ainoriissetneni — the  freeing  of  land 
from  feudal  burdens.  In  every  ca«e  this  required  under  the 
customarj'  law  the  consent  of  the  successive  overlords  up  to  the 
King  himself.  Hence  it  became  a  doctrine  (despite  the  resistance 
of  lower  lonls)  that  the  King  alone  had  ^e  droit  d^amortir. 
Aa  this  doctrine  had  special  application  to  persons,  the  enfran- 
chisement of  serfs  was  a  royal  prerogative,  though  the  lords  had 
a  right  to  claim  an  indemnity  from  the  freed  men. 

When  we  turn  to  the  law  of  succession  we  find  that  in  the 
districts  governed  by  the  written  law  succession  was  governed 
by  the  law  of  JuKtinian  (NavelliB,  118,  127),  while  in  the  places 
subject  to  customary  law  there  were  endless  customs  as  to  suc- 
cession. The  main  distinctinn  in  the  customary  law  wa«  Ixv 
tween  Ruccessi*>n  to  fiefn  and  lordless  land  of  noble  origin  on 
the  one  hand,  and  all  other  property  of  any  origin  on  the  other. 
With  rc'spect  to  the  fiefs,  the  principle  of  prsmf>geniture  applied 
though  not  always  the  priniogenituie  of  males,  as  is  seen  from 
the  customs  of  Anjou,  Poitou.  and  Touraine.  Throughout  the 
North  of  France  this  principle  is  altaclied  to  the  land  itself. 
Thus,  if  non-nobles  acquired  land  which  gave  them  a  title  with- 
out ennobling  them,  the  "nobility  '^  of  the  land,  so  to  speak, 
set  the  principle  of  primogeniture  at  work  ;  while,  on  the  other 
hand,  if  land  were  possessed  by  a  noble  which  neveilhelees  was 
not  "  noble  land,"  the  principle  did  not  apply.  The  full  elabora- 
tion of  the  customary  laws  of  succession  can  be  gathered  from 
Dalloz.  One  ma}'  note  that  the  customary  law  recognized  wills  ; 
but  the  power  was  limited  under  different  customs  differently  : 

'  The  French  lawyers  uaod  tho  tcolinicftl  wohIh  *'  vest  '*  and  *'  diivcfll  *'  to 
indicate  the  proceas  by  which,  on  a  transfer  uf  property.  th(>  old  p<j&HORAor 
liad  to  axiffer  dimeürin.  and  the  now  poBseBaor  had  to  pro\'o  the  procoM  by 
wliich  ho  became  seified. 
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it  might  be  a  third  or  a  fourth,  or  oven  the  whole,  that  came 
under  the  will  of  the  testator.  The  property  that  could  not 
be  disposed  of  by  will  passed  to  the  customary  heirs.  Again, 
the  i>ersoiiB  to  whom  tlie  property  could  be  left  were  limited  ; 
the  will  was  subject  to  kt  legitime.  Thus,  under  the  custom 
of  Parip,  a  child  had  a  right  to  the  one-half  it  would  have  liad  if 
the  pareJit  had  died  intestate. 

Something  must  be  said  as  to  the  customary  and  wTitten  law 
of  obligations,  a  subject  that  owes  sn  muoh  to  Pothier.  The 
customar)^  law  of  France  adopted  during  the  thirteenth  centxirr 
the  Roman  law  on  the  subject  of  obligations.  The  jurists  of  the 
sixteenth  century  developed  the  modern  theory  of  contracts»  as 
it  is  set  forth  in  the  French  code.  We  should  note  that  many 
cufltomarj'^  code«  recognized  communities  as  property  holdcfs 
subject  to  the  law  of  obligations.  Quite  early  it  was  recognized 
that  a  sale  by  legal  authority  gave  a  good  title  to  the  property 
sold.  The  laws  of  the  Church  condemned  the  whole  notion  of 
interest  on  money,  but  this  doctrine,  which  obtained  until  the 
law  of  Octol>cr  2,  1789,  was  evaded  in  various  wajT?.  Tlie 
mortgage,  though  repeatedly  condemned,  came  hito  general  use 
in  the  early  Middle  Ages,  and  held  its  groimd.  The  onfninohise- 
ment  of  the  serfs  tlnew  much  labour  on  the  market,  and  gave  a 
larger  activity*  to  the  contract  of  service. 

When  we  enter  the  sixteentli  century  we  find  the  King  all- 
powerful  ;  the  dangerous  vassals  as  well  as  the  practically  in- 
dependent republics  known  as  "communee"  have  disappeared. 
We  have  towns  under  local  government ;  we  have  trading  com- 
panies, such  as  the  Merchants  of  Paris,  gaining  great  inilut^nce ; 
we  have  the  Universities  and  other  great  Corporations — all  forces 
changing  the  face  of  society.  We  see  a  reigning  house  controlli<l 
by  the  hereditary  principle,  and  ruling  over  lands  inalienable  by 
the  Crown  but  taxable.  In  this  society  individual  liberty, 
despite  the  sittings  of  the  States-Gc neial,  had  no  guar.intoe  ;  the 
hUre  de  cacJiet  was  in  ac^tive  use  to  the  end.  On  the  other  hand, 
pioperty  was  adequately  protected  by  the  King,  despite  the 
weight  of  occasional  taxation.  From  the  sixteenth  century 
onward  the  King  was  supreme  as  legislator  and  a<lministrator, 
and  the  written  and  tlie  customary  laws  were  supplemented  by 
Crown  Ordinances. 

The  ordumnces  of  Villers-Cotteretfi  (1539),  of  Orleans  (1061), 
of  Rousflillon  (1563),  of  Moulins  (1566),  of  Blois  (1579),  really 
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formed  a  eupplenientary  code  dealing  witli  (1539)  the  adminis- 
tration of  justice  and  forms  of  procedure,  (1561 )  the  clergj%  with 
general  adDunietration,  (1563)  tumimercial  law  and  judioial 
adininiölration.  (1566)  the  abolition  of  communal  judges,  judicial 
effioienoy,the  Crown  right  to  creat«  dignitariee,  (1579)  religion, 
education,  the  adrainietration  of  justice,  Crown  sen^ant^,  Crown 
landß,  taxation.  The  Banie  age  saw  many  ordinances  dealing 
with  religion.  In  the  sphere  of  law  we  have  seen  that  customary 
law  Iiml  already  become  fixed.  The  ordinances  of  the  sixteenth 
century  amended  legal  machinery  with  great  elaboration,  but  it 
did  not  deal  with  the  status  of  persons  or  the  rights  of  property, 
though  it  dealt  in  some  measure  with  property  in  connection 
with  the  family  reganh'd  as  an  entity. 

But  the  ordinances  had  the  effect  of  imifying  the  whole  system 
of  customary  law,  of  stamping  upon  it  the  Hpet*ific  national 
character  which,  despite  its  indebtedness  to  Eoman  and  Gennanic 
influences,  was  and  is  a  unique  thing — personality.  So  we  see 
a  judicial  and  odministnitive  83^tem  arise  capable  of  moulding 
customary  law  into  iti^  final  form,  while  the  law  as  to  family  life 
was  rounded  off  and  made  complete.  Thus,  in  February.  1556, 
Henry  II.  forbade  clandestine  marriages,  and  intrtKluced  the 
famous  rule  which  still  pereists  that  a  person  under  paternal  power 
cannot  contract  marriage  without  the  consent  of  his  relatives. 
It  wns  not  possible  in  that  age  for  such  a  marriage  to  be  declared 
mil.  but  it  was  possible  t«  deprive  the  spouee-s  of  all  the  a«lvan- 

;es  of  their  family  system,  to  disinlierit  the  child,  to  revoke  all 
premarital  gift**,  to  cancel  all  rights  of  succession.  Many  other 
provisions  as  to  the  form  of  marriage  date  from  this  time.  The 
rights  of  second  husbands  in  the  fortune  of  their  wife  was  strictly 
limited  by  ordinance  (1560.  1579).  and  these  provisions  are 
repented  in  the  code  of  to-day  (Art.  1098). 

The  ordinance  of  Moulins  (1566)  intrtxiuced  a  profound  change 
into  the  law  of  evidence,  by  the  substitution  of  written  for  per- 
sonal evidence  in  all  elassee  of  evidence  where  strict  proof  (as 
of  birth,  marriage,  death)  is  necessary.  It  was  this  period,  too, 
that  gave  to  the  legal  system  adequate  ofi&cers  to  carry  the  law 
into  effect.  Thus  there  existed  in  the  sixteenth  centiny  [a)  no- 
tarie«  of  the  Crown,  (h)  notaries  of  the  Seigneur,  and  (c)  Apostolic 
notaricfl  to  deal  with  questions  of  the  Canon  law.  The  ordinances 
regulated  the  form  of  notarial  acts.  The  notary  or  the  parish 
priest  had  to  take  a  part  in  the  formality  of  will-making.    Again, 
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we  see  by  1679  a  regular  cla^  of  counsel  {les  avocats  gen^raux), 
and  a  regular  class  of  Bolicitor  (leJt  procvreura  gencraux),  under- 
taking argument  and  the  preparation  of  cases.    Tliere  was  alsOj 
by  thiB  date  the  cla&s  of  counsel  exactly  equivalent  to  our  King*i 
Counsel  {les  uvoctUs  du  roi). 

The  idea  of  codif^öng  the  entire  French  law  was  in  the  mind 
of  Henry  III.,  and,  in  fact,  Barnabe  Brisson  in  1687  issued  his 
draft  Code  de  Henri  HI. ;  but  this,  though  revised  in  the  reign 
of  Henrj*  IV..  never  acquired  the  force  of  law.^ 

The  period  of  the  great  ordinances  (1539-1579)  was  the  bo- 
getter  of  an  age  of  great  jurists.  The  Fi'ench  Renaissance  school 
of  law  may  be  said  to  begin  with  the  Roman  lawyers,  Aleiati 
(1492-1550),  who  taught  at  Avignon  and  Bourges,  and  his  pupil, 
Cujas  (1520^1590),  and  Doneau  (1627-1591),  the  firat  of  the  purely 
plnlosophical  jurists ;  Jacques  Godefroy  (1587-1652),  who  edited 
tlie  Theodtmian  Code  ;  and  Denys  Godefro}*,  who  anrmotated 
Justinian,  Douaren,  Govean,  Hotman,  Brisson,  and  Pierre 
Pithou  (pupil  of  Cujas).  The  work  of  these  Roman  lawyers  laid 
a  basis  for  the  study  of  French  law.  The  first  scientific  student 
of  French  jurisprudence  was  the  indefatigable  Charles  Dumoulin 
(1500[?>Decembcr  28,  1566). 

"  I/anleur  au  travail  de  Dumoulin  6tait  extrfime  ;  on  le  sail 
par  des  t^moignages  irr^cusables  d'ailleurs,  et  le  caraot^re  et 
rimmeiisite  de  ses  productions  Tattesteraient  sufÜHammcnt. 
Elle  eut  pour  ob  jet  toutee  les  parties  du  droit :  le  droit  coutumier. 
le  droit  f^odal,  le  droit  romain,  le  droit  canonique  et  l^histoire  ; 
mais  c'est  surtout  vers  le  droit  coutumier,  le  droit  f^dal  et  1» 
matidre  des  olUigations  que  se  dirigdrcnt  ses  efforts.* 

He  taught  law  chiefly  at  Dole,  but  his  impetuosity  in  public 
affairs  d  n > ve  him  i nto  exile ,  and  muc h  of  h  is  wT»rk  a\  aß 
done  abroad.  His  greatest  work  was  his  commentary  on  iJic 
customs  of  Paris. ^  The  first  title  in  this  great  work  is  d4: 
Fevdis,  comprising  seventy-two  sections,  and  occupying  1305 
columns  in  the  small  type  great  double-column  quarto  pages 

^  In  16Iß  L.  CharondoB  le  Caron.  n  Parisian  jurist,  issued  in  a  VBst 
Tnlumo  the  Oodo  "de  puia  aagment^  des  E<iietP8  du  Roy  Henry  IV.  ti 
LouiM  XIII..  h  present  re|B:naut.  avee  In  (.'onferenco  deH  Ordinnncee,  vi 
rap|>orlv  aux  nnciens  Codett  dc  TheiKioRo  et  de  Justinian«  et  mix  liaf«iliqnes." 

^  EMai  8vr  VBiMoirt  du  Droit  Frtin^ais  (DaWoz),  p.  215.  on  which  thie  his- 
toriral  skotrh  is  based. 

■  Sec  till'  collect<?d  edition  of  hts  work»  in  four  volume»,  Caroii  Afolinotti 
Francint  ft  Ormuiniae  relfherrimi  jurisronmiUi  .  .  -  Opera  qua  extanl  rimnia. 
I*arifl,  IGiiS,  with  a  life  of  the  author  prefixed  to  the  first  tome. 
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of  this  edition.  The  second  title  is  De  censii  ei  juribue 
Dominicalibus,  dealing  with  the  obscure  law  of  seignorial 
rights.  This  contains  twenty -three  sections,  and  tAkes  us 
to  column  1619  of  the  Jirst  volume.  The  remaining  titles 
(loaling  with  the  customs  of  Paris  were  published  after 
Dumouliji's  death  :  (3)  De  complainie  en  cos  de  saistne  et  de 
7iouv€ÜeU  :  (4)  De  prcescriptüyiiil)u^  ;  (5)  De  personalibus  et  Hypo- 
ihecariis  actionibaa ;  (6)  de  »ervituiibus  realibiut,  urbanis  et 
ritsticis :  (7)  De  iestaimntis.  donationtbus,  legatis,  extcuUyrilyus 
iestamejitorum ;  (8)  De  cii'Slodia  nobÜi ;  (9)  De  custodia  paganica ; 
(10)  Dccommuntone  ho^torum ;  {W)  De  succession  ihu3  in  lineadirecta ; 
(12)  De  Doariis  ;  (13)  De  s^ic^ssiofie  in  Uvea  colliilcrali  ;  (14)  De 
donatione  niuiua  inter  conjngis  ;  (15)  De  pignorationihus,  seques- 
trationibus,  ei  execiUione  sententiarium  et  instruynentoruTn  ;  (16)  De 
retract u  jure  proximitatia  ;  (\1)  De  subhaatationibus  ;  (18)  De 
cieteris  arlicvlis  consuedinariis.  With  this  last  title  the  first  tonie 
ends  at  column  1795.  The  second  toine  gives  us  a  lengthy  treatise 
on  the  French  Law  of  contracts  and  rents  and  loans.  The  thinl 
tome  still  deals  with  French  law,  and  includes  a  tract,  De  Vorigine, 
progrez^  et  excellence  du  Roynume  et  Martarcfne  des  Francois.  The 
fourth  tome  is  largely  fille<l  with  tracts  on  Roman  law.  but  also 
deals  uith  various  French  customary  areas  :  La  Prevoste  et 
Vicomt^  de  Paris,  Meaux,  Melim,  Sens,  Estampes,  Montfort, 
Mantes,  Senlts,  Clermont,  Valois.  Troyes.  Chaumont,  Vitri, 
Vermandoii*.  Chalons.  Rheim's,  Amiens,  Beauvoisis,  Monstrueil, 
S.  Omer,Chaiiny,  Boullenois.  Estappea,  CV)mt^  d'Artois,  Bour- 
gongne,  Auxcrre,  Nivernais,  Ville  de  L'Isle,  Chartres,  Mons, 
Lnrria,  Orleans.  Touraine,  Anjou,  Maine,  Blois,  Dunois.  Berry, 
Bonrbonnois,  Auvergne,  La  Marche,  Lodunois,  Poietou, 
Angntilcmois.  La  Rochellc,  Bordeaux,  Bretagne,  as  well  as 
the  ordinance  of  1539,  The  volume  of  work  is  enormous,  and 
it  forms  a  magnificent  storehouse  for  research  in  late  Medieval 
French  law.  The  study  of  Charles  Dumoulin  necessarily  lies 
Ix-'hind  any  adequate  conception  of  the  work  of  later  French 
juriatB  or  of  the  evolution  of  French  law.  It  is  the  first 
trumjwt  note  of  revolt  against  feudalism.  Moreover,  the 
sidelights  on  English  law  are,  we  must  believe,  of  profoimd 
importance. 

Two  treatises  in  the  fourth  tome  are  of  great  importance  from 
the  point  of  view  of  modem  law  :  the  trtvitise  De  Verbomm 
obligatio  (col.  128).  and  the  treatise  Extricntio  labyrinthi  Dividui 
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]88).    Of  this  later  treatise  the  essay  above 


'*  Dans  son  tvuM  de  Dividvo  el  Individno,  Diimoulin  cr6e,  on 
pent  dire,  la  theorie  fran^aise  cle  I'indivisibilitedes  obligation», 
et  Pothier  a  pu  se  homer  k  analyser  et  k  co-ordonner  lee  doc- 
trines de  DuinouJin  pour  eu  faire  sortir  la  doctrine  qu'il  ex^jose 
dans  son  Tnvite  dt«  obligations,  et  qui  devait  venir  so  coudenHvr 
dans  deux  articles  du  Code  NajKil^on." 

The  other  jurists  of  this  greM  juridical  period  were  the  Breton 
feudalist,  IVArgentre  (1510-1590);  Guy-Coquille  (1523-1603), 
Charondas  (1536-1617).  the  authority  on  French  customary  law  ; 
Reji6  Choppin  (1537-1606).  who  spccializeti  on  the  custom 
of  Anjou,  Chassaneux  (1480-1541),  an  authority  on  Burgundian 
customs  ;  Loyse!  (1536-1617).  an  authority  on  customary  law  ; 
and  Loyseau  (1566-1627).  the  latest  and  perhaps  the  clearest 
exponent  of  the  French  juridical  system. 

A  word  must  be  said  as  to  the  royal  ordinances  of  the  aeven- 
toenth  century,  for  they  show  the  royal  authority  at  its  height 
unhampered  by  powerful  feudal  lords  or  by  religious  turmoil. 
Under  Henry  IV.  the  whole  oountiy,  its  finances,  its  industries, 
its  agriculture,  and  its  defences,  were  reorganized,  and  the  mani- 
festations of  constitutional  lifo  that  came  into  being  at  his  death 
were  less  a  sign  of  the  decay  of  kinship  than  of  the  growing 
sense  of  national  unity  and  eflSciency.  Richelieu  (in  1641)  for- 
bade the  Parlemcnts  and  other  courts  of  justice  to  interfere  in 
public  aflfairs.  Mazarin  was  not  slow  to  adopt  the  same  policy, 
and  it  was  rather  by  strength  of  policy  than  anything  else  that 
the  code  of  constitutional  liberty  set  forth  in  that  significant 
year  1648  did  not  become  law.  Louis  XIV.  was  strong  enough 
to  re<luce  the  Parlemcnts  to  their  judicial  functions,  and  his  reign 
gave  to  Fi'enchmen  the  glory  that  sometimes  is  an  apt  substitute 
for  liberty.  In  1692  the  Crown  announced  the  existence  of  a 
right  of  eminent  doiuabi  with  respect  to  all  land  in  the  kingdom. 
There  were  to  be  no  more  allodial  lands  ;  the  English  dix-trine 
that  there  is  no  absolute  right  to  land  in  any  subject  was  adopter!. 
The  King  thus  resumed  his  strictly  feudal  position  as  U  seigneut 
suzerain.  During  the  century  the  distinction  betweeü  lea  biena 
nobles  ou  roturiere  was  maintained,  and  the  latter  only  were 
subject  to  the  (aiUe.  The  domain  rights  were  maintained,  though 
they  were  often  confused  with  the  seigneurial  rights. 

This  is  not  the  plaoe  in  which  to  discuss  the  l(^al  position 
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Becured  by  the  Church  in  this  age,  though  it  should  be  noticed 
that  the  declaration  of  the  clergy  of  1G82  laid  the  basis  of  the 
Avholo  e^-stcm  of  concordats  bet\vc<>n  Churc-h  mid  State.  The  civil 
ordinances  of  the  century  left  the  customaiy  law  standing,  but 
the  law  of  obligation  was  largely  affected  ;  whilst  in  1667  I'Yench 
civil  procedure  was  codified,  and  in  1673  the  commercial  law  of 
France  received  complete  treatment,  bi  the  essay  on  the  history 
of  French  law.  to  which  reference  has  repeatedly  been  made,  w© 
have  a  careful  account  of  the  legiwlation  as  to  obligatiojis.  In 
1600  the  application  of  the  Velleian  Senatus  CofUfidium  to 
Fiench  law  was  forbidden  by  the  Parlement  of  Paris,  and  this 
position  was  largely  atlopted  in  the  districts  subject  to  customaiy 
law.  The  general  reform  of  proi'cduro  was  attempted  by  the 
code  or  ordinance  of  1629,  in  itself  ineffective,  and  the  last 
of  the  many  attempts  at  codification  that  distinguished  the 
sixteenth  century.  A  new  codification  movement  with  respect 
to  procedure  began  with  the  ordinance  of  1667  on  civil  procedure, 
which  was  the  basis  of  the  code  of  1806.  It  also  dealt  ;vith  the 
question  of  proof.  In  1670  the  code  of  criminal  procedure  was 
issued,  to  be  followed  in  1673  by  the  commercial  code,  drafted 
by  the  jurist  Savar^-.  The  last  thirty  j^ears  of  the  reign  saw 
little  more  legislation.  In  twenty  years  Louis  Quatorze  had 
done  enough  to  earn,  if  not  to  secure,  the  title  of  the  French 
Justinian.  In  this  age  the  practical  juj'ist  came  to  give  effect 
to  practical  codes :  the  labours  of  Brodeau  and  Lebrun  largely 
lay  behind  the  work  of  Pothier,  while  legal  philostJphy  and 
speculation  \\'ere  kept  alive  by  Grotius  and  Domat. 

The  most  impoilant  legal  event  in  the  earher  yeai  s  of  l^juis  XV. 
(apart  from  the  growing  constitutional  power  of  the  Parkment  de 
Paris)  was  the  Edict  of  1738.  which  foraiulated  the  procedure 
that  governs  even  to-day  the  appellate  jurisdiction  of  the  Coxu- 
de  Cassation.  A  riglit  of  appeal  in  error  against  the  decision  of 
a  Parlement  was  recognized  at;  early  as  1302  ;  la  proposition 
(Terreur  could  from  that  daUi  be  brought  against  a  decision  tf 
a  Parlement.  The  principle  was  confirmed  by  a  series  of  six- 
teenth-century ordinances,  but  the  right  of  appeal  was  abolished 
by  the  procedure  refoiins  of  1667,  though  the  Crown  reserved 
the  right  to  declare  all  judgments  contrary  to  its  ordinances  nuU. 
Thus  the  Crown  (k  conseil  prive  or  canseil  du  roi)  became  the 
Couit  of  Appeal  by  virtue  of  its  inherent  jurisdiction.  The 
principle  was  enforced  by  D'Agueeseau  in  the  K^lement  de 
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CoDBeil  of  June  28,  1 738 :  an  appeal  to  the  Cour  de  Cassation  waa 
only  to  be  ollowtxl  wheiv  there  had  been  a  plain  breach  of  a 
precise  law.  It  wa«  frankly  stated  that  the  object  of  the  appeal 
^^■aa  rather  to  maintain  the  authority  of  the  ordinaiK^s  as  agaiufc-t 
the  Parlemeuts  than  to  fmlher  the  cause  of  justice.  The  strogglal 
■with  the  Parlement«  wa«  the  notable  fact  of  the  last  days  of  the 
ancieii  regime.  They  represented  and  kept  alive  through  the 
centuries  the  constitutional  idea.  It  was  a  function  woithy  of  a 
juridical  assembly  ;  but  we  must  remember  that  the  establisli- 
ment  of  an  appellat«  jurisdiction  emanating  from  the  C^wu  in 
check  of  Parliament  was  likewise  a  constitutional  development 
that  also  mjulc  for  liberty  and  justice. 

But  if  the  constitutional  idea  was  germinating  rapidly  duriug 
the  reign  of  Louis  XV.,  this  period  was  fruitful  in  amendments  of 
the  civil  law.  In  1729  the  righte  of  succeesion  of  a  mother  to 
property  of  her  children  tmdcr  certain  circimistances  (which  had 
been  destroyed  by  the  edict  of  Saint  Maur  of  1 567)  were  restored. 
The  ordinance  sur  ka  donations  of  1731  was  a  step  towards  the 
unification  of  the  written  and  the  customary  law  at  which  the 
great  French  jurist«  from  Dumoulin  onward  had  aimed. 
D'Aguesseau  felt  acutely  the  necessity  for  uniformit}-  of  law. 
indejjendent  of  places  or  persons.  This  doctrine  is  laid  down 
with  great  precision  in  the  pi-eamble  to  tlie  ordinance  of  1738.  Th<^ 
ortliiiance  as  to  donatiaiics  inter  invos  and  donaiiones  mortis  causa 
is  a  step  in  this  direction.  The  new  law  laid  down  that  all  non- 
orR*rous  donations  were  revoked  by  the  birtli  of  issue.  D' Aguesaeaa 
next  turnetl  to  the  law  of  wills,  with  the  difficult  problem  before 
him  of  rcconcilijig  the  Roman  and  the  customary  law.  His  solu- 
tion appeared  iji  the  ordinance  of  August,  1 735,  dealing  witJi  the 
form  of  will«  and  the  witnesses  to  wills,  with  the  prineij>Ie  of 
heirships  and  it**  relation  to  the  locus  of  the  property  affected. 
The  nimcupative  will  (in  the  presence  of  seven  witnessee)  was 
prtserved  when  sanctioned  by  custom.  It  became  le  testantent 
mtüicnlique  of  the  Code  Napoleon.  The  principle  of  the  institu- 
tion of  heirs  was  retained  in  the  districts  where  it  was  in 
force.  The  Roman  law  [e.g.,  the  lex  Falcidia)  wa«  carefuDy 
applied  to  tlie  modem  case.  Thui*  the  old  cleavage  was 
still  recognized  between  the  countries  of  written  and  un- 
written law.  but  the  ordinance  found  where  poBsible  a  common 
ground  for  the  t>*'0  systems  of  law,  and  prepared  the  way  for 
codification.    In   1747  came  tlie  ordinance  as  to  the  law  of 
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subtibitutions,  which  ilcurly  laiil  duwii  the  limitations  of  that 
branch  of  Roman  law  in  it«  relation«  to  gifte  iiiter  vivos  or  by 
will.  The  la-st  nnlinancre  of  great  importance  to  the  civil  law 
undtT  the  ancien  regime  was  iiisued  in  1771,  the  year  before  the 
death  of  Potliier:  the  protection  of  mortgagees,  who  could  be 
defrauded,  kiiico  the  sixteenth  centurj*,  by  the  simple  expedient 
of  a  sale  of  the  land  under  an  order  of  Court.  Thenceforward 
the  place  of  a  decree  of  the  Court  was  taken  by  a  document 
issued  by  the  Conaervatatr  des  hypothdques  in  each  district- 
The  letters  (of  ratification  of  sale)  could  only  be  issued  after 
public  notice  had  been  given  that  the  land  was  for  sale.  If  the 
mortgij^ees  did  not  come  in  and  make  their  claim  within  two 
months  after  public  notice,  the  purchajser  acquired  a  good  title 
free  from  incumbrances. 

'I'he  reign  of  Louis  XV.  almost  coincided  with  the  working 
life  of  Pothier.  We  are  now  in  a  position  to  consider  his  work 
in  tlie  light  of  the  legal  systi^m.  the  intricacies  of  which  have 
been  barely  indicated  here.  In  the  above-mentioned  Esm^i  siir 
V Historie  Generale  du  Droit  FraTi^ais,  Pothier  is  wxitben  of  in  the 
following  fashion : 

'*  Que  dirouB-nuus  de  Pothier  que  ne  sachent  tous  deux  qui 
s'interesseut  k  la  Science  du  droit  ?  les  traites  sorout 
timjours  lea  uieilleurs  comuientaires  du  Code,  dout  les  redacteurs 
lui  ont  tant  empruntc.  Par  la  clart^  de  son  exposition»  la 
lucidito  de  ses  ajMryu«,  la  surctc  do  sa  doctrine,  qui  toutefuis 
ne  sonde  pas  au  delÄ.  des  profondeurs  n^cessaire«  pour  etablir 
les  fondations  d'une  jurisprudence  applicable  et  pratique, 
plutot  que  philoflophiqne  et  61cv6e,  par  tout  ceja,  Pothier  est 
le  jurificonsulte  par  excellence  ;  mais  il  manque  k  ces  qualites 
i^minemnient  fran9aiBe8  cellc  dc  la  vivucite  du  tour  et  de  I'ex- 
pression  comme  ecrivnin.  II  est  vieux  par  la  mani6re,  I'etant 
]>ar  I'esprit  en  dehors  des  rnatierea  du  droit,  Les  grands  juris- 
coiisultes  du  xvi*"  siecie  ^taient  de  leur  temps,  Dumoulin, 
Duaren,  le«  Hotman»  etc.,  6tiiient  mok-«  au  mou  vement  |M>litiquc 
et  au  mou  vement  religieux  dc  leur  cpoque.  Ceux  du  xviii" 
8ieck>  Reniblent  avoir  veeu  en  claustration,  au  uiillieu  d'une 
societ<^  dont  l'6tat  moral  8c  transformait.  Pothier  6tMt  con- 
temporain  de  Roiisfieau  et  de  Voltaire,  et,  k  la  lecture  de  ses 
traites,  nul  no  le  eroirait.  Mais  le  bon  sens,  la  raison  claire 
et  simple,  ne  perd  jamais  son  autorite  ;  il  est  de  tous  les  temps  ; 
et  malgr^  ce  qu'il  e-st  jiermiH  de  jyenser  sur  ce  que  les  livres  de 
Potlüer  hiissent  a  deairer,  ils  ne  vivront  pas  moins  par  Tautorite 
du  bons  sens,  qui  jamais  ne  faiblit  cliez  lui." 

We  must  now  return  to  the  life  of  Pothier.  and  trace  out  the 

order  of  the  pubheation  of  his  treatises,  and  the  relation  of  hi& 
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work  to  the  legal  Bystems  described  above.  The  work  which 
underlay  all  else  was  his  prolonged  study  of  Roman  law.  For 
3'eArB  he  devoted  his  leisure  to  the  pn^blem  of  the  order  of  tlic 
text  of  the  Pandects,  and  in  1736  he  communicated  some  estfa}« 
on  the  subject  to  M.  Prövöt  de  la  Jann^,  who  at  once  laid  tiio 
work  before  the  Chancellor  d'Aguesseau.  D'Aguesseau  saw  the 
great  importance  of  Pothier's  scheme  of  roconätruetion  of  the 
text  of  the  Pandects,  and  gave  him  every  encouragement  by 
letter,  comparing  his  work  to  that  of  Vigelius.  In  Sept<'mber, 
1736,  Pothier  went  to  Paris  and  saw  the  Chancellor  on  the  subject. 
and  from  time  to  time  he  sent  to  the  Cliancellor  specimens  of  the 
work.  In  the  second  edition  of  Pothier's  work  (pubUshed  in 
178!)  we  have  printetl  letters  from  the  illustriuus  Chancellor  to 
Pothier  on  the  subject  of  this  work  wTitten  between  1 736  and 
1 745.  The  work,  the  result  of  a  quarter  of  a  centur>'  of  incessant 
kibour,  was  published  in  1748  under  the  title  Pandectce  Jusiinianm 
in  novum  ordinem  digesim  (Paris  :  three  volumes  in  folio).  It  was 
a  work  that  had  become  essential.  The  labours  of  many  jurists 
had  not  cleaiXKi  up  the  order  of  the  text,  and  till  that  problem 
wafi  solved  Roman  law  could  not  come  into  its  oun.  Pothier 
performed,  wrote  M.  Dupin  in  1825,  what  the  sixty  jurist« 
appointed  by  Justinian  failed  to  do  for  the  la\\'5  of  their  own 
coimtry.  The  need  for  such  a  work  is  trenchantly  ezpreesed  by 
a  modem  French  writer  on  Pothier  : 

*'  L'etude  de  cette  scienee  6tait  h^riss6e  d'obstacles  presqae 
iriäurtuonUible,  k  cause  du  d6sordro  et  de  la  confusion  qui 
regnaicnt  dans  le  DigesU  jiwtinien,  oii  lea  fragment«  precieiix 
des  nucienrt  jurisconsultes,  les  decisions,  les  texte»,  Ich  extraits, 
les  inttirpr6tivti^uis,  Ics  conuucntaires,  tnus  \va  muteriaux  de 
reditice  immense  du  droit  ronmin  6taipnt  ent«i««t^  jKle-melc, 
Baus  liaison,  sun»  suite,  sans  critique,  sans  ni^^thode  et  dans  un 
d^rclre  nmdu  plus  inextricable  encore  par  les  niodificiitions 
post^rieurea  et  par  les  erreurs  des  copistes.  Pothier  entreprit 
de  porter  la  lunii^re  au  millicu  do  ces  ti^nobrcs,  de  rotablir 
I'ordre  au  millieu  de  ce  chaos,  d'accomplir  cntiu  Tcouvre  dcvant 
laquolle  avaient  reculö  les  jurisconsultes  les  plus  cdldbres,  que 
Cujas  lui-meme  ii'avait  qu'incompl^tement  essayec  et  que  le 
vosfcegönie  duChancelier  de  I'Houpital  avuifc  r6vee.  Pendant 
vingt  ans,  il  interrogea  les  anciens,  <?tudia  len  modemc«,  devora 
tous  les  commentateurs,  poursuivant  raccumplissement  de  son 
plan  avec  une  pers^vörance  plus  forte  que  les  obstacles  et  en 
teruuuant  enfin  IVxecutiou  apres  des  prodiges  de  travail,  d© 
8Qgacit45  et  de  scrupuleuse  Erudition."  ^ 

«  Art.   "Fothior/'      La  Rousao'ö   Grand  ViciioHnairt   dc  XIX*  SiicU, 
pp.  1Ö17-18. 
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Pöthier  based  his  work  on  the  current  text  of  the  Pandects 
and  the  Code,  supplemented  by  the  work  of  Cujas  and  DumouUn. 
The  great  treatise  opens  with  a  Prolegomena  dealing  first  with 
the  sources  of  Roman  law,  with  the  jiebisciia  and  the  senatus 
conauUGj  with  the  Pretorian  law,  witli  the  interpretation  of  the 
Roman  juriste.  A  second  part  of  the  Prolegomena  gives  us 
an  account  of  the  great  jurisconsults,  whom  ho  classifies  as 
follows  :  (1)  Those  before  the  time  of  Cicero  ;  (2)  the  Ciceronian 
jurists  to  the  age  of  Clirist ;  (3)  the  jurists  from  the  Christian  era 
to  the  age  of  Hadrian  ;  (4)  frfjra  Hadrian  to  Gordianus  (a.D.  117- 
240) ;  (5)  jurists  of  uncertain  date.  Ninety-two  classical  jurists 
tire  enuraerattnl,  with  some  account  of  the  work  of  eAch.  Some 
juridical  writings  immediately  after  the  classical  period  are  next 
mentioned.  A  note  follows  on  the  Roman  schools  of  legal  thought, 
Proculian  and  Sabinian.  A  third  part  discusses  the  labours  of 
Justinian.  The  work  then  opens  with  a  considerable  treatise, 
giving  and  discussing  the  fragmentary  text  of  the  twelve  tables, 
followed  by  the  extant  fragments  of  the  Perpetual  Edict,  and 
these  lead  us  up  to  the  Digest  or  Pandects  of  Justinian.  These 
208  folio  pages  of  introduction  are  a  miracle  of  unassuming,  un- 
suspected learning.  Pothier.  in  dealing  with  the  Digest,  pre- 
served the  old  arrangement  of  the  titles,  which  was  the  order  of 
the  Perpetual  Edict,  but  under  these  main  headings— each  title 
having  a  full  introduction — ^the  texts  are  arranged  in  methodical 
order,  and  the  true  place  of  every  text  is  found.  The  labour 
of  recreating  the  correct  order  of  the  text  was  immense.  It 
represented  years  of  work  by  one  of  the  fastest  and  most  method- 
ical workei*s  who  ever  lived.  It  ia  irapt^ssible  to  turn  to  the  five- 
volume  edition,  published  in  Paris  in  1825,  of  this  work  without 
reflecting  not  only  on  the  achievement  itself  and  all  that  that 
achievement  meant  for  subsequent  workers  in  the  field  of  Roman 
law,  but  also  on  the  immense  range  of  legal  knowledge  that  the 
verj'  production  of  such  a  work  mast  have  involved  and  rein- 
forced. When  Pothier  finally  issued  his  edition  of  the  Pandects, 
his  must  have  been  the  best-stored  mind,  in  the  matter  of  the 
principles  of  law,  in  the  world.  And  we  have  to  remember  that 
Pothier  was  not  working  at  Roman  law  as  a  sole  subject :  all  the 
while  he  was  pursuing  the  practice  of  the  law  of  his  own  country, 
he  was  in  contact  with  the  finest  jurists  of  his  day,  and  was.  in  fact, 
working  hard  at  the  legal  historical  problems  of  his  own  country.* 

■  It  iihould  bo  noU^  that  Pothior  waa  KMisted  in  iho  work  by  M.  do 
Guionnc,  an  avomt  du  parlement,  who  was  rcsponslblo  for  the  literarv  com* 
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The  conclusion  of  hiß  work  was  marked  by  a  complete  break- 
down in  health,  the  reeult  not  only  of  fever,  but  of  prolonged 
labours,  from  which  recovery  was  only  slowly  achieved.  In 
October,  1649,  hi»  old  friend  and  helper,  M.  de  la  Jannes,  died, 
and  the  Chancellor  D'Aguesseau  appointed  Pöthier  to  the  vacant 
Professorship  of  French  Law  in  the  University  of  Orleans,  Tlie 
<»ther  candidate  for  the  post  was  M.  Guyot,  and  each  sought  to 
yield  the  chair  to  the  other ;  and  Pothier  was  not  satisfied  till 
M.  Guyot^  was  assfx^intetl  with  him  in  the  work.  Pothier  seems 
to  have  been  an  ideal  teacher.    M.  le  Trosne  telLs  us : 

"  11  s^avoit  tellement  cacher  la  8up<f»riorit^  du  Maitre,  que  les 
fitudians  croyoient  converser  avec  un  ami.  Ses  lemons  etoient 
dofl  conf^renceH  dana  lo«quclIea  il  soutonoit  I'attention  par  des 
interrogation  qui  raettoieiit  les  jeunee  gens  i^  port^  de  faire 
valoir  U'urs  (HudtHi  piirticuliörtiö.  La  question  B'addressoit  k 
un  seul,  et  toua  a'empressoient  d'en  chercher  la  reponse.  Tous 
6toient  en  hftlcino,  parce  que  la  question  suivante  pouvoit 
8*addre8ser  b,  cux.  La  röpouse  ^toit-clle  difficile  1  la  toumure 
m€me  de  la  amotion  scrvoit  k  y  conduire,  et  Tindiquoit  aux 
esprit  attentiifi,  on  Icur  laissnnt  tout  le  plnisir  de  la  rech(^rche, 
et  rhonneur  de  Ja  solutian.  L'objectinn  la  moins  solide,  celle 
memo  qui  annon^oit  ou  le  peu  d'avaiiceraent,  ou  Toubli  du 
principe,  6t(üt  öcoutce  et  r6pondue  avcc  bontö." 

It  is  very  interesting  to  note  that  Pothier,  in  the  testuig  of  his 
scholars,  revived  the  medieval  method  of  pubUc  disputations, 
a  method  that  had  only  then  recently  dietl  out  in  England,  but 
which  in  France  had  long  given  pk^ce  to  the  modem  s^'stem  of 
formal  examinations.  The  method  of  disputation,  in  which  the 
victor  was  awarded  a  gold  medal,  aroused  every  faculty  in  the 
students  (for  questions  as  well  as  answers  were  considered  by 
the  judges),  and,  as  M.  le  Trosne  eays^  **  None  would  eüter  the 
lists  if  not  assured,  if  not  of  victory,  at  least  of  honour."  More- 
over, it  created  public  interest  in  the  University  and  in  the  law 
school  of  the  Univereitj'.  Pothier  took  up  this  work  from  the 
slieer  love  of  teaching.  His  emoluments  he  divided  between  the 
poor  and  his  pupils  diu-ing  the  five-and-twenty  3^ear8  that  he 
held  the  professorship.  Alongside  of  his  professorial  and  hifi 
judicial  work  Pothier,  on  the  completifm  of  his  work  on  Roman 

position  of  tho  i'roIeKomenu  (the  materiHl  was  supplied  by  Pothier),  who 
had  a  larf^e  »hare  in  the  commentary  on  tho  hiw  o{  the  twelve  tables, 
and  revised,  with  critical  exactitude,  the  entire  work.  Pothier  was  also  a 
good  deal  influenced  by  Rousseau,  the  prufeasor  of  law  at  Paris  and  his 
intimate  friend. 

>  Ouyot  edited  Potiiior'«  posthumous  work»  in  1777. 
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\  turned  with  all  the  zest  of  a  lover  to  that  object  of  a  true 
lawyer's  passion — the  law  of  his  own  country.  For  years  he  had 
prepared  from  time  to  time  for  his  own  use  treatises  or  hand- 
books of  French  law.  He  nee<led  such  works  in  the  daily  roiuid 
of  his  life.  But  now  that  the  great  foundation  wa^  laid,  now 
that  Roman  law  had  yielded  up  to  his  capacious  mind  principles 
and  equitie«,  lie  turned  to  the  law  of  his  own  land  with  the 
determination  to  do  what  had  never  yet  been  attempted.  As  long 
before  as  1740  he  luwl  published  conjointly  with  M.  de  la  Jann^ 
and  M" .  Joufife ,  an  edition  of  the  Cautume  d'Orlmns,  and  now,  on  a 
demand  for  a  second  edition,  he  produced  a  work  of  a  singularly 
valuable  kind ;  for  at  the  head  of  each  custom  he  added  a  little 
treatise  on  the  subject  of  tlie  custom,  thus  drafting  schemee  or 
designs  for  the  series  of  treatises  tliat  he  subsequently  produced. 
This  treatise  completed,  he  turned  to  the  work  for  which  he  is  most 
famous — his  famous  Tratte  des  Obligationa,  which  he  published 
in  1761  in  two  volumes,  as  the  foundation  of  other  pi-ojected 
trcÄtises,  and  which  was,  in  fact,  the  first  fruit  of  his  unique 
knowledge  of  Roman  law.  Of  the  classical  treatise  it  will  be 
necessary  to  give  some  summarjs  but  before  doing  so  it  is  de- 
sirable to  refer  to  the  series  of  works  that  sprang,  so  to  speak, 
out  of  it.  In  1762  he  issued  his  Tratte  du  Contrat  de  Venle  and 
his  Traue  des  Retraits,  This  was  followed  in  1763  by  Le  Tratte 
du  Control  de  ConstiMion  de  Rente  and  Le  Traits  dn  Conlrai 
de  C}uingt ;  in  1764  by  Le  Traite  du  Contrat  de  Loiiage  and  Le 
Traite  du  Contrat  de  Bail  ä  Rente.  In  1 765  Pothi er  supplemented 
his  Traite  duContrat  de  Lounge  with  a  treatise  on  Maritime  Hire 
{Louage  Maritime),  chiefly  on  charter  parties,  damage  {atxiriee), 
and  the  hire  of  seamen,  and  also  issued  his  Traiti  du  Control  de 
Sociite  and  his  Traits  des  Ckeptels  (the  leasing  of  cattle).  In  1676 
and  1767  he  published  the  treatises  on  the  contracta  de  Bien- 
faisance — i.e.,  Le  Traiti  du  Pret  ä  Usage  ei  du  Pricatre  (forming 
one  treatise) ;  du  contrat  de  Pret  de  Consomption  (a  second  treat- 
ise) ;  du  control  de  Depot  (a  third  treatise) ;  du  contral  de  Mandat, 
with  the  quasi-contract  Negotiorum  Gestorum  (a  fourth  treatise). 
The  same  years  saw  the  treatises  Du  CotUrai  de  Nantissemeni 
(pledge),  Des  Controls  AUatoircs  (contingent  contracts).  Des 
CorUnUs  d^Assurajice,  du  Pret  d  la  grosse  Aventure  (bottomry 
bonds),  Du  Jen  (gaming  contracts).  In  1768  Pothier  issued 
his  Traiti  du  Cofüral  de  Mortage  ;  in  1769  Le  Traite  de  la 
Coinmujnaute,    These  two  great  treatises  on  the  marriage  con- 
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tract  and  the  law  of  property  and  marriage  together  come  to 
about  800  folio  pages — the  work  of  a  lifetime  in  itAelf .  With 
these  treatises  Pothier  concludes  his  labours  on  the  law  of  obliga- 
tion».   He  haß,  he  tellft  us,  reserved  the  good  wine  to  the  last, 

"  Nous  avons  era  ne  pouvoir  mioux  terminer  notre  Traite  de* 
Obligations,  et  de«  diff^renß  contrats  et  quiiHi-eontrats  d'oii 
elles  naissent,  que  par  un  IVaite  du  Contrat  de  Mariage.  oc 
contrat  6tant  le  plw^  excellent  et  le  plus  ancien  de  Uy\m  les 
contrats.  D  est  le  plus  exoeDent.  k  ne  le  considerer  me  me  que 
dau»  Tordre  civil,  parce  que  c'eat  celui  qui  int-^rease  le  plus  la 
8oci6t^  civile.  H  est  le  plus  ancien,  car  c  c«t  le  premier  cnntmt 
qui  ait  et-6  fait  entre  le«  bommes.  Aussitot  que  Dieu  eut  fonni*- 
Eve  d*une  des  cotes  d'Adam,  et  qu*il  la  lui  cut  pnWnttT,  no« 
deux  premiers  parens  firent  ensemble  un  contrat  de  mariage ; 
Adam  prit  Kve  puur  »on  epouse,  en  lui  dusant :  Hoc  nunc,  os  rx 
ossibiLS  meis,  ct  caro  de  came  mea  .  .  .  et  erurU  duo  in  came 
U7ia  :  et  Eve  prit  r^iproquement  Adam  pour  eon  6poax.*" 

Tbis  is  indeed  a  characteristic  passage,  setting  forth  Pothier's 
profoimd  respe<'t  for  the  institution  that  underlie-s  all  civiliad 
society,  coupled  with  his  entirely  reverent  acceptance  of  the 
text  of  the  Old  IVstament  (for  the  Post-RoyaUsts  were  n(»t 
modernists  in  oui*  limite<l  textual  sense),  and  his  passion  for 
detecting  the  binding  operation  of  law  even  in  the  spontaneous 
utterances  of  love. 

In  1770  he  issued  the  treatise  Du  Dovaire  (dower),  followed 
in  1771  by  its  appendix  £hi  Droit  d" Habitation  (the  right  of 
the  widow  to  occupy  the  fonner  marital  residence  f<»r  life 
or  widowhood),  and  Le  Traiii  des  Donations  entre  Mart  ft 
Fefnine,  with  an  appendix  discussing  Article  68  of  the  (Histom 
of  Orleans,  by  which  eitlier  spouse  could  leave  to  the  otJier  by  a 
mutual  gift,  confirmed  by  a  mutual  will,  pracrtically  a  ccmiplete 
interest  in  the  other  ppouse^s  entire  estate  (subject  to  debts  and 
mainteJiance  of  infants).  The  discussion  is  full  of  interetrt.  Thase 
essa^-s  complete  the  monumental  treatises  on  marriage  and  the 
law  of  property  arising  out  of  marriage. 

In  1771  and  1772  came  the  last-  treatises,  those  which  reconsider 
the  whole  Law  of  Possession  :  Lie  Tratte  du  Droit  de  Domaine  de 
Proprii-ti  ;  Le  Traitl  de  la  Posdessian. ;  Le  Traite  de  la  Prescription 
qiti  resulte  de  la  Possession. 

The  Traits  du  Droit  de  DprnaiTie  r/e  Pr&pri^ti  sets  forth  twa 
kinds  of  rights,  the  jus  in  re  and  the  jus  ad  rein,  the  first  bcinj; 
the  rights  that  we  have  in  the  thing  itself,  the  second  being  the 
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right«  WC  have  against  the  person  who  has  contracted  with 
us  an  obligation  to  give  us  the  thing.  The  pis  ad  rem  is  the 
subject  of  the  law  of  obhgations  ;  the  jus  m  re  is  the  subject  of 
the  Law  of  possession,  and  of  feudal  and  censual  rights,  and  rights 
of  mortgage,  Pothier  supplements  this  elaborate  treatise  with 
a  treatise  on  Possession — and  this,  his  last  published  work, 
should  be  compared  with  Savigny's  first  published  work,  which 
is  so  famous,  dealing  with  tlie  same  theme.  Possession, 
Pothier  teUs  us,  is  one  of  the  waj-s  of  acquiring  dominion  : 
a  treatise  of  possession  necessarily  follows  on  a  treatise  as 
to  dominion  over  property.  Pothier  deals  first  with  the  nature 
of  possess  ion ,  and  then  d  iscussee  the  different  kinds  of 
possession,  the  things  susceptible  of  possession,  and  of  quasi- 
possession,  the  manner  of  acquiring  (and  of  losing)  possession, 
and  finally  the  rights  of  action  springing  from  possession. 
Possession  itself  is  "la  detention  d'lme  chose  corporelle  quo 
nous  tenons  en  notje  puissance,  ou  par  nous-memes.  ou  par 
quelqu'un  qui  la  tient  pour  nous  et  en  notre  nom."  It  is  a  fact 
rather  than  a  right,  but  it  gives  rise  to  rights  in  the  things  pos- 
sessed— iiameiy,  a  reputation  as  owner  {proprietaire)  till  the 
true  owner  appears,  and  the  right  of  action  to  obtain  possession 
and  recover  possession.  This  is  the  case  whether  the  title  be 
just  or  unjust ;  but  if  the  title  be  just  and  of  good  faith,  dominion 
alst)  follows  after  a  lapse  of  time  by  virtue  of  prescription. 

There  are  two  kinds  of  possession,  civil  and  natural — the  former 
springing  from  a  good  title,  the  latter  from  no  title,  or  a  bad 
title,  or  a  nul  title,  or  a  good  title  that  has  not  inlierent  in  it  any 
right  of  transfer.  This  doctrine  should  be  compared  with  that 
of  Savigny.  It  will  be  remembered  that  Savigny  dwelt  on  the 
fact  that  modem  law  had  extended  the  doctrine  of  possession 
from  property  and  jura  in  re  to  every  possible  right,  including 
rights  of  personal  status  and  obligations.  The  comparison  be- 
tween the  two  works  camiot  be  carried  out  here. 

Potliier  died  on  March  2,  1 772,  after  a  brief  illness  from  fever. 
The  brief  simimaiy  given  above  of  his  works  must  suffice  tn 
supply  some  idea  of  his  labours,  but  the  four  great  volumes  in 
which  they  are  contamed  in  no  sense  exhausts  his  legacy  to  the 
world  of  law.  In  1777  his  posthmnous  works  were  issued  in  three 
volumes,  and  these  are  further  tribute  to  the  enormous  uidustry 
of  the  great  jurist.  The  work  was  edited  by  his  colleague, 
M.  Guyot,  the  well-known  lawyer  and  juritft  of  Orleans.    That 


Digitized  by 


Cöögle 


470 


POTinEE 


an  authorized  edition  was  necessary',  was  shown  by  the  fact 
that  a  clandoetino  or  pirated  and  imperfect  edition  of  Traue  des 
Fiefs  was  issued  at  Orleans  (apparently  from  a  student's  copy 
of  the  manuscript)  before  the  official  edition  appeared.  There 
was  a  real  demand  for  any  works  from  the  pen,  to  quote 
M.  Guyot*B  prefatory  letters  to  Monseigneur  de  Miromesnil 
(Garde  des  Sceaux  de  France):  "D'mi  Jurisconsulte  qui  a 
honors  notre  Province,  autant  par  ses  EeritB  immortels,  que  par 
ses  travaux  assidus  dans  Texercice  des  fonctions  de  la  Magit*- 
tratme  et  Penseigjiement  pubhc  du  Droit." 

The  first  volume  contained  the  Traite  des  Fiefs,  an  elaborate 
treatise  of  great  hit>torical  value,  that  gave  the  exact  le^al  position 
as  to  ownership  of  land  on  the  eve  of  the  French  Revolution. 
Pothior  tells  us  that  "Les  biens  immeublee  se  divisent,  par 
rapport  a  la  maniöre  dont  de  font  tenus,  en  Feodaux,  Censuels, 
et  Ailodiaux/'  He  goes  on  to  distinguish  those  claeses  of  land 
with  a  cleame^  not  to  be  found  in  the  beet  modem  French  dic- 
tionary :  "Lcs  immeubles  f^odaux  ou  Fiefs,  sont  eeux  qui  wmt 
tenus  a  la  charge  dc  la  foi  et  hommage.  Les  Ceneuels  sont  ceux 
qui  sont  tenus  k  la  charge  d'une  redevance  pecimaire,  en  recon- 
noissaiice  de  la  Seigneurie  du  Seigneur  de  qui  ils  font  tenus.  Les 
Biens  allodiaux  ou  franc-alleux  sont  ceux  qui  ne  sont  d'aucun 
Seigneur." 

This  work  discusses  fiefs.  The'JPraüS  des  Cene,  which  follows 
it,  deals  with  a  certain  class  of  charges  on  land  : 

*'  Le  contrat  de  bail  k  cens  eet  un  contrat  par  leqnel  le  pro- 
pri^taire  d*un  heritage  ou  d'un  autre  droit  immobilior  TaUone, 
sous  la  r^^erve  qu'il  fait  de  la  seigneurie  directc,  ct  d'une 
redevance  aunuelle  en  argent  ou  en  fruits,  qui  doi*  lui  dtre 
pay6e  par  le  preneur  tm  ses  successeurs  en  reconnoiflsance  de 
ladite  seigneurie.  Cette  redevance  annuello  s'appelle  ctns. 
L'heritage  charg^  de  cette  redevance,  &  la  charge  do  laquelle 
11  a  dt^  conc^^,  est  ce  qu^on  appelle  un  heritage  ctnsud.  Le 
possesseur  de  cet  heritage  s'appelle  censitairc,  Celui  k  qui  rst 
due  cette  redevance  r6cognitive  de  la  seigneurie  directe  qui  est 
par-devers  lui,  est  ce  qu'on  appelle  le  Seigneur  de  Ctnsive." 

The  distinction  between  the  Cens  and  the  Rente  fondhe  Is  oare- 
ftillj'  brought  out ;  and  hero  we  see  the  cleavage  between  tlie  oKl 
law  and  the  new.  The  Reiüe  fancihre  is  never  seigneurial,  and  ie 
therefore  subject  to  the  law  of  prescription ;  while  tlie  Cens  is 
subject  to  no  such  law.  Indeed,  the  Cens  really  enabled  the 
owners  of  free  or  lordlees  land  to  grasp  a  lordship,  for  when  tliey 
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graiitod  the  Cena  they  reserved  the  lordship.  The  next  treatise 
deals  with  the  feudal  or  seigneuriai  right  or  rent  known  as  Le 
Droit  de  Chmnpart.  This  is  followed  by  Le  Traite  de  la  Garde- 
noble  et  Bourgeoise ;  Le  Traite  du  Preci-pul  (preferential  legacy) 
legal  des  Nobles  (relating  to  a  special  aspect  of  the  law  of  pro- 
perty in  marriage  in  the  ca*e  of  the  noble  class) ;  Le  Traite  de 
VHypoÜieqne ;  Le  Traiti  des  SubstiitUions,  a  derivative  of  the 
Roman  law  of  wills.  The  second  volume  (which,  as  does  the  third, 
again  warns  the  reader  againet  imperfect  pirat^^  editions  of  works 
by  Pothier,  such  as  the  1 774  edition  of  the  Procidvre  Civile)  opens 
with  the  lengthy  Traiti  des  Successions,  and  passes  on  to  the  Traite 
des  Propres  ("Fesprit  de  notre  Droit  Coutumier  est  que  chacun  con- 
serve a  sa  famiUe  les  bicns  qui  lui  en  sont  venus.  De  \k  est  venue 
la  distinction  entre  les  Acquets  et  Propres "'),  Tratte  des  Dofiations 
testanient^iires,  Traite  des  DonatioTis  entre  Vifs,  Traite  des  Personnes 
et  des  Choses.  This  last  work  opens  with  an  invaluable  anal^'sis 
of  tlie  classes  that  made  up  French  society  immediately  before 
the  Revolution.  He  summarizes  the  privileges  of  the  noblesse 
imder  eleven  heads.  The  third  heatl  is  the  most  notable  :  "Ds 
sont  exempts  de  tailie,  et  de  plusieurs  autres  cottisations,  coimues 
sous  le  nom  de  Taiüons,  de  Crues  d^ Aides,  et  de  Subsides,  aux- 
quels  les  roturiers  sont  sujets  ;  ils  ont  meme  le  droit  de  fairo 
valoir  qiiatre  charrues,  sans  pouvoir  y  etre  imposös.'*  In  return 
they  are  destined  for  the  military  service,  and  have  some  small 
special  burdens.  When  Pothier  deals  with  serfs  he  is  cart^ful 
to  point  out  that  they  are  not  slaves :  a  negro  permanently 
resident  in  France  becomes  free.  The  serfs  of  the  Rojal  Pro- 
vinces, such  as  Burgund}',  have  a  civil  status,  are  citizens : 
*'  Us  ne  font  pas  i?i  dominio  du  Seigneur  auquel  ils  appartien- 
ncnt  et  ne  sont  appellös  Serfs  qu'a  cause  de  certains  devoirs 
treö-on6reiix,  dont  ils  sont  tenus  envers  lui."  There  were  three 
classes  of  serfs :  the  serf  born,  who  must  remain  a  serf ;  the 
serf  in  respect  of  a  heritage,  who  can  become  free  by  abandoning 
the  heritage  ;  and  les  serfs  dt  vieuhles,  who  can  only  achieve  their 
freedom  at  the  cost  of  all  their  personal  estate.  Les  serfs  de 
carps  camiot  escape  from  their  burdens  "  tels  que  la  taillo  que 
leur  Seigneui*  a  droit  d'exiger.  le  droit  qu'a  leur  Seigneur  de 
recueiUir  aprds  leur  d6c^9  tours  les  biens  qu'ils  ddlaisseront." 
The  tailie,  the  v/wvee,  the  inability  to  marrj-  out  of  the  serf  class, 
and  the  limitation  on  testamentary  disposition,  were  certainly 
negative  forces  moving  towards  revolution.    The  last  volume 
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contains  Traue  de  la  Procedure  civile  and  Traiie  de  la  Prooidmt€ 
crimineäe,  the  value  of  which  in  tracing  the  history  of  French  law 
can  hardl}^  be  overestimated.  This  brief  sketch  of  the  ooiitents  d 
these  volumes  give  some  slight  idea  of  the  vaet  volume  of  Pothier'e 
work.  It  is  desirable,  however,  to  make  some  fuller  reference 
to  the  famous  Traiie  deit  OfdigtUions,  since  that  work  is  in  one 
sense  Pothier  s  chiei  contribution  to  the  science  of  law  in  general 
— a  work  that  stands  out  as  something  different  in  kind  to,  and 
scarcely  less  monumental  than,  his  presentation  of  the  entire 
Corpus  of  French  law  as  conceived  and  practised  in  his  age. 
The  work  falls  into  four  parts,  as  follows  : 

I.  Premiire  Partie :  De  ce  qui  appartient  k  Fessence  des 
obligations  ;  et  de  leurs  effets. 
II.  Secotuie  Partie  :  Des  diffcrentee  eep^es  d 'obligations. 
III.  Troieiime  Partie ;   Des   manidres  dout  s'dteignent   les 
obligations,  et  des  diffeiente^  fins  de  uon-recevoir,  ou 
prescriptions  contre  les  cr&inces. 
IV.  Quatrihne  Partie  :  De  la  preuve  tont  des  obligations  que 
de  leurs  paiemens. 

The  \^'ork  runs  to  459  folio  pages,  and  is,  of  courae,  of  gnat 
elaboration. 

Part  I.  falls  into  two  chapters.  In  the  first  chapter  Potliier 
discusses  what  belongs  to  the  essence  of  obligations,  and  in  the 
second  chapter  the  effect  of  obligations.  It  is,  he  says,  of  the 
essence  of  an  obligation  tliat  there  should  be  a  cause  from  which 
the  obligation  springs  ;  that  there  slioiild  be  persons  betwt^en 
the  obhgation  is  contracted  ;  tliat  tliere  should  be  a  tiling  that 
is  the  object  of  the  obligation.  The  causes  of  obligations  are 
contracts,  quaei-contractf,  delicts,  and  quasi-delict«,  and  some* 
times  the  mere  operation  of  law  or  equity.  It  is  of  profouml 
interest  to  see  Pothier  fall  back  on  Natural  Law  as  the  cause  of 
obligations.  He  sa>*s  :  *'  123.  La  Loi  naturelle  est  la  cause  au 
moins  mediate  de  toutes  les  obligations  :  car  si  les  oontrats, 
dölits  et  quasi-d^ts,  produisent  des  obligations,  c'est  primitire- 
ment.  parce  que  le  I^oi  iiatiu'elle  ordonne  que  chacun  tienne  ce 
qu'il  a  promis,  et  qu'il  repare  le  tort  qu'il  a  commis  par  sa 
faute.'*  Pothier  first  deals  with  contracts  :  a  contract  is  a  pact 
or  convention  to  form  an  engagement.  He  refuses  to  adopt  the 
Eoman  basis  of  contracts,  "n'6tant  pas  fondäs  sur  le  droit 
naturel."    He  proceeds  to  define  a  contract  as  "  une  convention 
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par  LvqufUe  Ics  deux  purtie«  reciproquenicnt,  uu  öeulement  I'une 
doä  deux,  promettent  et  s'eiigagent  envers  lautre  a  lui  donner 
quelque  chose,  ou  k  faire  ou  a  ne  pats  faire  quelque  choee."  The 
parties  must  promise  and  engage  :  for  a  promise  may  be  merely 
"  une  obligation  imparfaitc  "  (a  famous  phrase).  Tliie  is  not  the 
place  in  which  to  contrast  the  various  views  as  to  the  nature  of 
contract  held  l)y  various  famous  jurist«,  but  it  is  perhaps  worth 
noticing  that  both  Savigny  and  Austin  (with  his  distinction 
between  a  contract  and  a  pollicitation  taken  apparentl^^  direct 
from  Pothier)  owe  much  to  Pothier's  analysis.  The  English 
doctrine  of  ConMideration  Is  no  doubt  implietl  in  Pothier's  defini- 
tion, for  iJi  the  absence  of  what  we  should  call  consideration, 
Pothier  would  find  that  the  obligation  was  imperfec^t,  and  that 
therefore  there  was  no  contract.  But  in  English  law  as  lat«  ae 
1765  (see  Sir  William  Anson  on  ConiracL  twelfth  edition,  p.  90 ; 
Pillans  V.  Van  Mierap,  3  Burr.  1663)  the  doctrine  of  consideration 
was  in  the  balance,  and  it  was  not  imtil  1 778,  after  Pothier's  death, 
that  in  the  case  of  Bann  v.  Hughes  (7  T.R.,  350  [n])  it  was  finally 
laid  down  that  an  agreement  without  sufficient  consideration 
was  nudum  pactum.  Without  this  specific  doctrine  Pothier 
apparently  drew^  from  the  law  of  Nature  a  doctrine  of  contract 
that  rejects  as  non-contractual  agreements  that  in  fact  do  not 
exhibit  what  English  lawyere  call  consideration.  But  Pothier 
says  that  each  contract  must  be  considered  by  itself  in  order  to 
determine  the  elements  that  are  the  essence  of  the  contract. 
Pothier  next  passes  to  the  other  causes  of  obligation,  to  the  persons 
between  whom  obligations  can  arise,  to  tlie  things  that  can  be 
the  object  and  subject-matter  of  obligations.  Lastly,  in  this 
first  part,  he  discusses  the  effects  of  obligations. 

In  the  Second  Part  he  opens  with  an  anal\^is  of  the  different 
classes  of  obligations,  and  in  the  second  chapter  distinguishes 
between  obligations  civtles  and  obligations  naturelles.  He  says 
tliat  French  law,  refusing  to  follow  Roman  law  in  its  distinction 
between  contracts  and  simple  paf^ls.  "ccs  obligations  naturelles 
du  Droit  Romain  sont,  dans  notre  Droit,  de  veritables  obligations 
civiles."  But  these  simple  pact«,  which  are  unenforceable  be- 
cause the  law  denies  the  right  of  action,  or  one  of  the  parties 
incapable  of  contracting,  must  not  be  confounded  with  the 
"  imperfect  obhgations  ^'  which  he  has  already  excluded  from  the 
realm  of  true  obligations — obligations  which  create  no  manner  of 
right.    In  other  words,  if  the  consideration  exists,  the  obliga- 
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tion  exietfi,  oven  if  for  somo  technical  reason  the  obligation  can- 
not be  enforced  in  the  courts.  In  the  next  chapter  Pothier 
discussee  the  different  wayn  in  which  obhgationB  can  be  con- 
tracted. In  the  fourth  chapter  he  considers  particular  kinds  of 
obligations  with  reference  to  the  ßubject-mattcr  of  the  obliga- 
tion. In  the  fifth  chapter  he  discusses  penal  obligations  ;  in  the 
sixth  accet^Hor^'  obhgationK,  such  as  the  obligation  of  a  guarantor. 

Tlie  Third  Part  deals  with  the  extinction  of  obligations  (and  the 
running  of  preßcTiption  against  debt)  in  eight  important  chapters. 
A  creditor  must  bring  his  action  within  thirty  years.  This  doc- 
trine, he  says,  springs  from  the  presumption  that  the  debt  would 
be  paid  within  that  time,  and  also  to  reUeve  debtors  from  the 
duty  of  keeping  reeeiptö  for  ever.  The  preecriptive  period  in 
some  Customs  (c/.  Orleans)  in  the  case  of  a  debtor  bound  by 
notarial  act  was  (followmg  the  Roman  law)  forty  years.  On  the 
other  hand,  small  shopkeepers  had  to  demand  payment  of  their 
account«  witliin  six  months,  and  merchants  within  a  >'ear ;  but 
these  rules  did  not  apply  where  the  debt  could  be  proved  by 
evidence  in  writing.  The  last  part  deals  with  the  question  of  the 
proof  of  the  existence  of  obligations.  The  creditor  has  to  prove 
the  debt,  and  tlien  it  lies  on  the  debtor  to  prf>ve,  if  he  can,  that 
it  is  abeady  discharged.  There  are,  Pothier  says,  two  kinds  of 
pnK)f  :  literal  proof,  arising  from  ac-te  or  written  words  ;  and 
proof  arising  from  evidence.  The  place  of  admissions,  prcsxunp- 
tions,  and  oaths  in  the  realm  of  proof  are  also  considered  at 
length. 

To  those  who  are  intereeted  in  the  personality  of  Pothier  we 
may  recommend  a  perusal  of  the  general  observations  that  con- 
clude this  great  work.  He  uses  this  chapter  very  largely  for  the 
purpose  of  discussing  the  views  of  a  certain  M.  lo  Brun  (Avocat 
au  Parlement  de  Paris)  as  to  acts  of  default  in  relation  to  con- 
tracts. Pothier  adopted  the  views  of  all  the  interpret-ers  of 
Roman  law  and  the  juriste  up  to  his  time — ^the  views  of  Accursus, 
Alciiiti;  Cujas,  Duaren,  d'Avezan,  Vinnius,  Heineccius — that  there 
are  three  degrees  of  default :  lata  culpa  (namely,  not  applying 
to  the  affairs  of  others  the  degree  of  care  that  the  most  careleati 
and  stupid  person  would  devote  to  his  owti  affairs) ;  levis  cvlp» 
(not  using  the  care  which  an  ordinary  man  woidd  devote  to  hie 
own  affairs) ;  and  levtssima  culpa  (not  using  the  care  which  thr? 
most  attentive  person  would  devote  to  his  own  affairs).  Pothier 
proceetls  to  ascertain  the  principle«  that  determine  when  one  or 
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other  of  iheBC  degreee  of  carefulnc88  is  nece»tnry.  The  first  only 
is  necessary  (save  in  certain  cases)  if  the  debt  is  solely  for  the 
benefit  of  the  creditor  ;  where  the  intercKts  of  the  parties  to  the 
contract  or  quasi-contract  are  reciprocal,  the  second  class  of 
carefidneBs  is  necessary  ;  the  third  claea  is  necessary'  in  contract« 
when  the  act  done  is  for  the  sole  benefit  of  the  partj-  in  possession 
the  thing  which  is  the  object  of  the  contract — as  in  the  contract 
of  cmnmodiUum.  M.  Le  Brun  roundly  denied  the  doctrine  of 
three  degrees  of  cai-efulnet«.  There  are  only  two  kinds  of 
diligence :  the  diligence  which  a  man  of  business  is  accustomed 
to  show  ;  the  diligence  that  a  man  usually  shows  in  his  own 
nflFaire.  It  depends  on  the  contract  which  kind  of  diligence  is 
necefisarj'.  Pothier  quietly  joins  issue  with  M.  Le  Brun  ("Je  suis 
demeur6  attach^  k  Tancienne  doctrine  ").  and  is  full  of  apologies 
for  disagreeing  with  his  junior,  and  ends  up  with  this  charming 
sentence:  '*Au  reste,  quoique  I'Auteur  n^ait  pu  me  persuader 
d'embraeser  son  Systeme  (ce  qu'il  doit  partlonner  h.  un  vieillard  k 
qui  il  n'eflt  pas  facile  de  se  d6part.ir  de  ses  anciennes  idees),  je  dois 
cette  justice  k  sa  Dissertation,  qu'elle  est  tree  ingenieuse  et  tres 
savanto,  ct  qu'elle  m^rite  d'etre  lue  par  tous  ceux  qui  ont  quclquo 
gout  pour  la  jurisprudence." 

Space  is  not  available  Iiere  for  deaHng  in  any  way  with  the 
series  of  treatises  on  special  contracts  that  supplement  the  treatise 
on  obligations  or  the  vast  group  of  treatises  on  the  contract  of 
marriage.  This  latter  work  has  a  peculiar  value,  as  it  deals  at 
length  with  the  question  of  marriage  and  divorce  in  the  age  when 
the  new  law  was  becoming  effective.  Pothier  points  out  that  no 
divorce  can  take  place  in  France,  but  he  adds  that  "  Dans  lc8 
l^tats  Proteetans,  le  divorce  est  encore  permis  pour  de  certaines 
causes,  et  en  observant  certaines  formalities,"  and  refers  the 
reader  to  the  Code  of  Frederick  of  Prussia.  The  treatises  give 
us  a  detailed  picture  of  social  life  in  France  in  the  mid-eighteenth 
century,  laying  bare  aa  Pothier  does>  uitb  the  pen  of  a  practical 
law3^er,  the  whole  of  the  marital  regime  that  was  reflected  in 
ever}'  detail  by  the  elaborate  law  goyeming  the  contract  of 
marriage  and  the  multitudinous  swarms  of  property  rights 
springing  out  of  that  contract  or  out  of  the  preliminary  contract 
of  betrothal. 

One  word  of  summa^3^  In  Pothier  we  listen  to  a  lawyer  who 
saw  that  there  were  three  aspects  of  law  tliat  must  enter  the  legal 
mind  :  the  great  bafies  which  he  found  in  Roman  law  partly,  but 
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also  largely  in  the  Law  of  Nature ;  the  great  realm  of  practice  ; 
the  great  and  varying  systems  of  customary  law.  He  laboured 
like  a  Titan  to  bring  together  into  one  perfect  whole  these  asfpects 
of  law,  and  performed  a  task  of  inconceivable  labour  and  diffi- 
culty when  he  produced  what  was  practically  a  code  of  French 
substantive  and  procedural  law.  No  one  but  a  great  thinker 
and  great  jurist  and  a  great  practical  lawyer  could  have  done 
this  :  and  he  was  aU  these  things.  But  he  was  something  more 
than  this :  he  was  a  great  man  in  whom  character  shone  forth 
not  only  in  his  work,  but  in  his  life.  His  life  was  one  of 
complete  orderliness,  entirely  pervaded  by  faith,  hope,  and 
charity.  He  saw  that  the  law  which  must  govern  society  must 
also  govern  the  individual,  and  he  found,  as  Milton  found,  that 
the  inner  law  of  spiritual  liberty  was  the  necessary  supplement 
of  the  outer  law  that  governs  the  interaction  of  men  and  nations. 
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The  late  Mr.  Joseph  Ghitty  in  1834,  after  his  relinquishment  of 
an  enormous  practice  at  the  Bar,  employed  part  of  his  unfamiliar 
leisure  in  re-e<litlng  for  a  world  that  was  faet  forgetting  the 
terribleness  of  war  the  English  anonymous  edition  of  Vatters 
Le  Droit  dee  Gens,  issued  in  1760  and  amply  revised  in  1797, 
possibly  by  William  Cobbett,  who  in  1795  had  translated  Marten's 
Law  of  Nations,^  Mr.  Chitty's  object  was  the  object  of  every  self- 
respecting  lawyer  :  he  desired  to  bring  Vattel's  work  up  to  date, 
with  special  reference  to  the  legal  decisions  that  had  sprung  out 
of  the  Napoleonic  and  American  wars.  But  this  eminent  lawj'er 
in  his  retirement  did  not  only  look  upon  Vattel's  honoured  work 
as  a  book  to  be  "  noted  up."  The  moral  aspect  of  his  labours 
particularly  appealed  to  the  most  technical  pleader  that  the 
English  Bar  has  produced.  He  affirms  in  his  preface.  "  without 
the  hazard  of  contradiction,  that  ever}'  one  who  has  attentively 
read  this  work^  will  admit  that  he  has  acquired  a  knowledge  of 
superior  sentiments,  and  more  important  information  than  he 
ever  derived  from  any  other  work.*^  Mr.  Chitty  indeed  regarded 
Vattel's  work  not  only  as  a  book  for  sovereigns  and  statesmen  but 
as  a  moral  guide  for  every  educated  person.    He  says  ; 

*'  It  has  been  generally  supposed  that  it  is  only  adapted  for 
the  study  of  sovereigns  and  statesmen,  and  in  that  view  certainly 
the  author's  excellent  preface  points  out  its  pre-eminent  impor- 
tance.    But   it   is  of   infinitely  r/urre  extended  utility.     It  con- 

^  Mr.  Chitty  had  nlroady  in  1S12  published  a  work  (dodicatod  to  Lord 
Erakino)  onlitlöd  A  Practical  Treatise  on  the  Law  of  Nations,  rclaiive  to  lAe 
Legal  Effect  of  War  on  the  Commerce  of  B^ligercnts  and  Smtrah^  and  on  Orders 
in  Cnuncil  and  LtccnAfj*.  It  i»  a  wore  of  importanco  in  tho  hislory  of  intor- 
natiunal  law.  Mr.  Chitty's  odition  of  Vattol  la  not  includod  in  tho  list  of  liis 
workB  puLilItfhud  iii  tho  Dictionary  of  Naiioiial  Biography.  I  niay  add  lioro 
that  I  havo  ns«!  the  copy  of  tho  1760  Enj^lish  version  of  Xrf-.  Droit  den  0ms 
in  tho  C*ainbridgo  Univoraity  Library.  Lincoln's  Inn  Librar>'  powossos  a 
copy  (which  I  have  nlüo  luiod  for  tho  purposes  of  this  paper)  of  the  Qxteationh 
de  Droit  NntureJ,  et  Ohaenyitiotia  ^tur  le  Tratte  du  Droit  de  la  Natur  de  M.  U 
Baron  de  Wolfoi  1702.    Tho  work  is  raro. 
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tains  a  practical  collection  of  ethics,  principles,  and  rulee  of  con- 
duct to  be  observed  and  pursued,  as  well  by  private  individual] 
as  by  ateU^s,  and  the^  of  the  utmost  practical  importance  to  the 
well-being,  happiness,  and  ultimate  and  permanent  advantage 
and  benefit  of  all  mankind  ;  and  theit>fore  ought  to  be  studied 
by  every  gentletnan  of  liberal  education,  and  by  yattlh,  in  whom 
the  Ix^st  moral  principles  should  be  inculcated.  Tlie  work 
should  bo  familiar  in  the  Univi'i'Jiiticji  and  in  every  class  alKi\o 
the  inferior  ranks  of  society," 

I  have  quoted  Mr.  Ohitty's  enthusiastic  and  profusely  italici7i'd 
dedication  of  the  work  as  this,  in  a  sense,  prepares  tlie  way  for  an 
analysis  of  it.  It  is  true  that  this  eminent  lawyer's  desires  faÜed. 
Vattel  is  not  perused  with  eagemecB  by  every  gentleman  of  liberal 
ctlucation  or  even  by  youth,  whiki  it  is  to  be  doubted  if  his  miister- 
pieoe  is  familiar  in  any  EngHsh  University'  or  in  any  £ng]i»b  grade 
of  population.  It  may  well  be  that  women  and  the  inferior  ranks 
of  8<x;iety,  the  classes  so  thoughtfully  excused  by  Mr.  Chitty. 
know  afi  much  about  the  genial  disciple  of  Christian  von  Wolfif  as 
is  known  by  other  general  or  special  readers.  Let  us  see  what 
a  new  dedication,  a  new  recommendation  at  large,  can  do  for  this 
famous  and  suave  Swiss  publicist. 

Vattel's  Life. — Erm^rich  de  Vattel  was  the  son  of  David  de 
Vattel,  a  minister  of  the  Reformed  Church,  and  his  wife  Marie  de 
Montmollin,  daughter  of  a  Prussian  Treaeury  offioiaL  He  was  bom 
at  Couvet  in  the  principality  of  Neufchätel  on  April  25,  1714.  He 
early  showetl  a  taste  fcjr  phikwopbio  subjects,  which,  in  common 
with  general  scholarship,  he  pursued  at  the  University  of  Bale.  He 
paased  on  to  tlie  University  of  Geneva,  where  ht?  finally  specialized 
upon  moral  philosophy.  He  became  an  ardent  stutlent  of 
Leibnitz  and  Wol£f  and  published  against  Crousaz  a  luminouB 
summary  and  defence  of  the  Leibnitz  position.  This  he  dedicated 
to  King  Frederic  II.,  and  in  1742  he  followed  his  book  to  Berlin 
in  order  to  offer  his  services  to  the  King  whose  subject  he  waa  by 
birth.  He  wa«  rebuffetl  by  the  bluff  monarch  and  passed  on  to 
Dresden,  where  his  great  abilities  were  at  once  recognized  by 
the  Prime  Minister  of  Saxony,  Comte  de  Brühl.  Tlio  future  jurist 
was  placed  in  the  diplomatic  service,  where  his  unique  knoM* ledge 
of  the  law  of  nations  and  of  the  liistory  of  treaties  enabled  him 
to  perform  services  of  considerable  moment.  It  was,  however, 
possible  for  him  to  spend  some  years  at  Neufchätel,  but  in  1 746 
he  returned  to  Dresden,  when  the  King,  Augustus  III.,  appointed 
him  adviser  to  the  Embassy  and  sent  him  the  next  year  to  Berne 
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as  minister-plenipotentiary.  He  had  long  been  oompoeing  his 
famouB  treatise  Le  Droit  des  Öeiis,  and  it  was  at  Beme,  amidst 
pleufting  and  congenial  diplomatic  duties,  that  he  finished  tliis 
work,  lie  ako  during  this  period  "wrote  widely  on  philopophy  and 
literature,  I'loweiy  investigated  the  whole  theory'  of  natural  rights 
and,  as  a  relaxation,  published  some  poems.' 

In  1 758  he  relumed  to  Dresden,  was  made  a  Privy  Councillor, 
and  Iwcame  the  chief  adviser  of  the  Government  on  foreign  affairs. 
During  the  same  year  Le  Dnnt  des  Qena  was  printed  at  Neiifohatel 
and  issued  with  the  name  London  on  the  title-page.  A  second 
edition  apfiearefl  in  the  same  year  l»earing  the  impress  of  Leyden. 
In  1762  he  issued  his  last  work  :  Questions  de  Droit  Natnrel,  et 
Observations  sur  le  Traile  du  Droit  de  In  Natur  de  M.  le  Baron  de 
Wolf.^  This  book,  a  volume  of  great  importance,  was  written 
some  years  before  publication  and  consists  of  material  oollectod 
daring  the  composition  of  Lt  Droit  des  Oeiis.  We  have,  almost 
beyond  doubt,  further  examples  of  Vattel's  work  in  three  volumes 
(of  quite  the  first  importance  as  historical  sources)  published  at 
Frankfort  and  Leipsic  simulianeously  in  1757  and  17Ö8.  These 
are  volumes  of  essays  par  ''un  observateur  HoUandois."  The 
first  volume  (1757)  is  entitled  "  Mivwires  pour  servir  ä  VHistoire 
de  tiotre  terns,  par  rObscrvateur  HoUaiidois^  R^digez  et  Augmente» 
par  M.  1).  V."  The  Lord  Acton  Library  Catalogue  suggests  that 
M,  D.  V.  is  "  Monsieur  de  Vattel,"  and  a  careful  consideration  of 
the  Preface  and  the  Notes  makes  this  certain.  Following  the 
prefaoe  is  a  "Dissertation  sur  la  Raison  de  la  GueiTe,"  by  the 
jurist  Strube,  whieh  was  almost  oeiia-inly  selected  for  insertion  by 
Vattel.  VatteFs  preface  is  a  wonderful  piece  of  writing  in  which 
he  advocates  the  fonnation  of  a  United  States  of  Europe,  in 
which  no  single  state  is  to  bo  allowed  to  have  a  predominating 
}>ower.  This  volume  consist«  of  twenty  essays.  The  second 
volume  (bound  up,  in  Lord  Acton's  collection,  with 
the  first)  is  entitled  "  Memoires  pour  servir  ä  VUistoire  de 
fwtre  tetns,  jiar  rapport  ä  la  Guerre  Anglo-GaUicane,  par  TObeer- 

<  In  hia  ObserivUions  ho  includod  a  chapter  on  Traeody  and  Comody. 

=»  A  Borno.  chez  la  Soci6t^  Typograpluquo  MDCXJLXlI.  I  think  that  the 
first  oditiun  of  Lc  Droit  dts  Oens  is  cloarly  tho  '*  London  "  edition,  for  it  has 
at  tho  end  of  t  ho  aocond  volume  a  list  of  Errata  which  in  tho  *'  Lovdon  " 
edition  hfvvo  boon  duly  corroctod.  Through  tho  kindnees  of  I)r.  T.  A.  Walkor» 
of  I*otorhoii8e,  Cambridgo.  I  have  botm  able  to  compare  the  "  London  " 
edition  in  tho  Potorhouso  Library  with  tho  '*  Loydon  "  edition  (two  volumos 
in  ono)  in  Dr.  Witlkor'»  tine  colloction  of  works  on  tho  Law  of  Nationtj.  Ho 
also  lont  mo  Mr  Chitty*s  work  of  181U. 
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vateur  HoUandois.  R6digez  et  Axigmontoz  par  M.  D.  V."  (1757). 
The  thirti  volume  is  entitled  "  Meinoires  pour  servir  d  PHislaire 
de  notre  levis,  oit  Von  deduü  hiatonqxiemerU  le  Droit  et  le  Fait  rfe  la 
Guerre  Satiglaiite  qui  trouble  acMtellement  toute  VEurope.  par 
rObservateiir  HoUandois,  Redigez  et  Aiigmentez  par  M.  D,  V.'* 
(1758).  From  1762  onwards  his  official  jxjsition  in  the  Ck>urt  of 
Saxony  and  the  new  interests  of  his  home  life  rendered  further 
juridical  work  impossible. 

It  was  not  until  late  in  life  that  he  married,  on  January  27, 
1764,  at  Dreeden,  Mademoiselle  Marianne  de  Cheene,  a  member 
of  a  noble  Frenc^h  faniÜy  which  ha<l  settled  in  Saxony.     A  »c»n 
was  born  on  January  31 ,  1755,  who  died  in  the  year  1827.     Vattel 
only  lived  for  about  four  years  after  his  marriage.    The  strain 
of  his  official  work  proved  verj'^  great,  and  in  1766  he  broke  down 
and  retired  for  rest  to  his  native  district,  Neufchatel.     In  the 
autumn,  with  characteristic  energy,  he  returned  to  Dresden  and 
resumed  his  duties.     In  the  following  year  he  broke  down  again 
and  onoe  more  sought  relief  at  Neufchatel.     But  it  was  too  late, 
and  ho  died  on  December  28,   1767,  in  his  sixty-fourth  year. 
Vattel  left  behind  him  an  annotated  copy  of  the  first  edition  of 
Ije  Droit  des  Geiis^  and  an  edition  crudely  incorporating  thest»  notes 
was  issued  from  Neufchatel  in  1773.    The  volume,  in  the  hands 
of  a  critic,  is  invaluable  as  reflecting  the  jurist's  latest  views,  but 
it  was  issued  in  a  form  that  would  have  revolted  his  fine  sense  of 
style  and  order.    Tlie  editor  of  the  edition  of  1775  indeed  com- 
ments in  terms  of  great  severity  on  this  edition,  and  declares  that 
it  ""  devrait  etre  abandonne  h  Töpicier  corame  vraie  maculature." 

Vsttel'a  Works. — In  considering  Vattel's  works  it  wiD  probably 
he  found  convenient  tf>  make  some  detailed  examination  of  the 
Questions  de  Droit  NatureL  et  Observations  sur  le  Traiie  du  Droit  de 
la  Natur  de  M.  le  Barofi  de  Wolf,  since  this  remarkable  volume 
contains  most  of  the  material  on  which  Le  Droit  des  Gens  was 
based  and  reveals  the  jurist  at  work  collecting  his  materials, 
sorting  his  ideas,  and  criticizing  the  intellectual  position  of  his 
great  master  Wolff.  The  work  shows  us  the  shrewd  utilitarianism 
that  was  the  saHent  intellectual  characteristic  of  Vattel.  There 
never  was  a  shrewder  mind.  He  has  all  the  logical  clearness  and 
hardness  of  Bentham,  and  is  as  inelastic  as  that  eminent  thinker. 
He  is  in  point  of  time  and  thought  the  predecessor  of  Bentham, 
whose  doctrine  of  utility  appears  largely  written  throtighout 
tliese  Observations.    Vattc^l  indeed  emuiciates  the  aphorism  of  the 
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*'  greatebt  good  of  the  greatest  number,"  in  almost  similar  Moids. 
Yet,  reading  Vattcl,  there  seems  a  great  gulf  fixed  between  him 
and  the  English  utilitarians.  His  doctrine  is  so  wrapped  up  in 
elugant  writing  and  precious  sentimentaiism  that  the  bitter  pill 
is  swallowed  before  the  victim  has  any  knowledge  of  the  fact. 
That  was  not  lientham  s  way.  Bentham  had  to  be  translated 
ijito  French  by  Uumont,  and  re-translated  into  EngLsh  before 
the  great  British  public  would  have  anything  to  do  with  his 
philosophic  nostrums.  Vattel  at  once  found  his  audience,  and 
an  English  edition  appeared,  as  we  have  seen,  in  17GU,  witliüi  two 
years  of  the  pubhcaUon  of  the  original  work.  A  German  edition 
(from  the  pen  of  J.  P.  Schulin)  also  appeared  in  1760,^  simid- 
taneously  at  Frankfort  and  Leipbic,  thus  recalling  the  ''  Acton  " 
volumes  referred  to  above.  He,  moreover,  appealed  directly  to 
the  religious  sense,  dehberat^'iy  limiting  his  utihtarianisni  to  the 
natui'al  interrelations  of  men.  He  recognized,  as  standing  out 
above  and  enveloping  these  relations,  the  love  of  God  to  which 
men  could  turn,  and  in  the  glow  of  which  they  could  transform 
tlic  puie  öclüfihncbb  of  natmal  law  into  the  pure  altruLsni  of  supc^r- 
natural  law.  The  passage  in  which  he  describes  this  transition 
shows  the  idealism  that  imderlay  the  utilitariiuiism  of  his 
philosophy.  This  idealism  is  continually  in  sight,  and  adds  a 
vivid  interest  to  ahnost  every  proposition  that  he  advances. 
When  we  have  a  utilitarianism  that  is  the  necessary  but  not  the 
la*it  resort  of  the  human  soul,  humanity  feels  that  it  can  adopt  it 
without  a  sense  of  shame.  Indeed,  as  we  have  seen,  Mr.  Chitty 
adopted  it  with  a  sense  of  enthusiasm. 

In  considering  the  ObscrvcUiojis  we  may  dismiss  Vattels  profuse 
apologies  for  vontxiring  to  criticize  his  great  master,  Wolff, 
without  further  comment  than  the  remark  that  local  amestlKtics 
of  this  type  are  very  characteristic  of  our  author.  He  does  not 
spare  the  scalpel,  but  skilfully  manages  to  convey  the  impression 
that  it  hurts  the  sui'geon  more  than  the  patient.  Indeed  such 
was  his  respect  for  Woiif  that  probably  this  was  true.  The  work 
opens  with  the  end  and  aim  of  Being.  Our  first  and  most  general 
obhgation,  the  foundation  of  all  other  obUgations,  is  to  work  for 

*  Tho  Knglish  üdilioiiä  of  1700,  171)7,  and  1834  aro  not,  it  would  soom, 
uicludud  ill  Klüt>or'8  ßibliography  [fJans  le  Droit  dca  Qins  Moderne  de.  VEiuop^, 
«dit.  GuiUuumiD,  1801,  p.  4-li3).  Soo  Al.  P.  Padior-Fudcrür'»  oditlou  uf  Lt 
Droit  des  Oet^s  (Pari»,  1683).  vol.  i.,  p.  xiii  (n.).  This  edition  in  probably 
thd  best  and  i&  largoly  foUowod  Ixiro  m>  far  as  tliu  loxt  and  t  bo  fiw:t«  of  VatturB 
lifo  aro  ooncomod.  But  boo  ako  HoÜmaiiu's  oditiun  of  1835,  containing  Sir 
James  MacintosU'ü  Ea^y  uu  tho  Law  of  Nature  and  Nations. 
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our  individual  happiness  and  well-bt^ing.  Now  i)erfcction  alone 
can  secure  perfect  happiness.  Therefore,  each  must  work  for  his 
own  perfection,  and  this  can  only  be  done  by  acquiring  and  prac- 
tising virtue.  How  near,  he  asks,  doe«  this  natural  ideal  approach 
the  Christian  ideal  1  Have  we,  for  instance,  a  natural  duty 
to  loA'o  our  enemies  ?  This  is  discussed  in  a  remarkable 
passage  : 

**Nou8  nous  aimons  premierement  nous-memes,  ct  nous  nous 
devons,  pr^ferablement  a  tous,  le  soin  de  notre  consen'ution  el 
ccliii  d'avancer  notre  perfection.  Mais  Thomme  nc  pouvant  sc 
ßuffii-e  ü  sni-memo,  so  conserver  et  se  perfect  ioimer  eeuJ  et  saus  le 
sccours  de  ses  semblables,  la  nature  ot  I'ossence  des  honunes  Iw» 
obligeant  k  s'aider  r^ciproquement,  et  il  faut  qu'ils  3'  soienl  sin- 
c^rcmcnt  ct  constammcnt  disposes  :  d'ou  il  suit,  qu'ils  doivcnt 
s'aimer  Ics  uns  ics  auti^es.  Mais  Tamour  que  je  dois  aux  uutree 
ne  d^rivant  que  de  celui  que  je  me  dois  k  moi-meme,  il  o^e  k 
celui-ci  ct  ne  peut  jamais  lui  nuire.  Si  im  homme  rompt  les 
liens  qui  doivent  nous  unir,  ct  se  d<^clare  mon  ennemi,  cherchant 
ä  me  nuire,  bicn  loin  de  m'aider,  il  m'ost  pcrmis  de  faire  contra 
hii  t^nit  ce  qui  est  nöcessain^  ä  ma  defense  et  k  ma  surete.  Mais 
comme  cctte  division  est  un  mal  dans  la  socit^c  humaine,  ot  un 
mal  jx>iir  moi-raemc,  je  dois  faire  mon  possible  pour  empecher 
quelle  nc  s'aigrissc,  et  pour  la  tlnir  entierement ;  et  rien  ny 
contribiieni  da  vantage  quo  ma  niod^mtion  diuis  ma  juste  d^feiise, 
et  la  generosity  avec  laquelle  je  rendrai,  dans  Toccaüion,  k  mon 
emicmi  nieme  les  devoirs  de  Thumaniti^.  et  lui  ferai  tous  Ics  bieos 
qui  ne  contribueront  pas  k  le  mettre  mieux  en  ötat  de  me  nuire, 
( lu  k  lui  doimer,  et  k  ses  pareiis,  plus  do  hardicsse  k  m'attAquer  " 
(pp.  3Ö-6). 

Wo  cannot  go  farther  than  that  if  we  base  our  actions  on  tiol 
simple  nature  and  essence  of  men  in  their  mutual  relations.  If 
you  desire  more  than  this  you  must  turn  to  the  love  of  Gknl.  U 
the  heart,  Vattel  adds,  is  actually  inflamed  with  that  love,  then 
it  is  really  possible  to  love  your  enemies.  Morality  can  onlj'  be 
carried  to  its  highest  point  of  perfection  by  the  aid  of  a  just  con- 
ception of  the  supernatural.  Vattel  then  elaborates  an  utili- 
tarian system  of  psychology  based  on  the  relations  of  men.  The 
system  is  empirical,  and  Vattel  entirely  declines  to  adopt  Wolffs 
great  attempt  to  apply  mathematical  thought  to  the  moral 
sciences.  The  basis  of  his  system  of  humtmitarianism  is  that  the 
*'  right  "  of  demanding  htlp  from  other  men  is  a  "  perfi'ct  right." 
inasmuch  as  there  is  joined  to  it  the  right  of  constraining  those 
who  refuse  to  allow  a  man  to  exercise  this  right. 
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The  First  Part  of  the  book  conclude«  with  a  discusBion  of  the 
meaaure  of  damages  caused  by  a  wrongful  act.  There  must  be  a 
certain  proportion  between  the  punkhment  and  the  crime.  1  hi« 
proportion  must  be  maintained  oven  if  the  punishment  will  not 
prevent  the  wrongdoing.  If  capital  punishment  only  will  prevent 
apple-stealing  from  an  orchard,  the  loss  must  be  tolerated.  A 
man  hau  a  duty  to  preiierve  and  pi^otect,  not  oiüy  hhuBclf  but 
others,  and  if  the  loss  in  question  is  of  less  importance  to  a  man's 
perfection  than  kindly  conduct,  then  the  lose  must  be  suffered. 
If,  however,  it  is  found  that  certain  offences  become  common  it 
may  be  necessary  to  inflict  penalties  out  of  proportion  to  tho 
offences  in  order  to  preserve  society. 

The  Second  Part  deals  with  certain  elementary  propositions. 
Vattel  discusses  the  difference  in  a  primitive  commmiity  between 
the  gifts  of  nature  and  the  fndts  of  indUKtry.  The  first  art'  held 
in  common  by  the  whole  community,  but  each  man  ha«  *'  mi  droit 
de  preference  sur  les  fmits  de  son  industrie  et  de  son  travail." 
The  result,  in  the  end,  is  the  dissohition  of  primitive  conditions. 
A  man  cultivates  a  piece  of  land  ;  tliscovers  that  he  has  a  special 
right  to  the  fruit«  of  the  field,  and  appropriates  them  ;  insensibly 
he  acquires  a  right  to  the  field  itself,  and  his  successors  continue 
to  hold  it.  In  this  demojistration  we  söe  clearly  enougli  the 
peculiar  vice  of  eighteenth-century  speculation.  Had  Vattel  not 
been  content  to  reason  from  the  necessarily  sopliistieated  outlook 
of  his  own  age  and  class,  but  had  turned  lo  the  examination  of  the 
village  commuiutiee  within  his  reach,  he  would  have  seen  that,  in 
fact,  hiy  theory  was  ubf^olutely  mitrue  ;  that  the  appropriation  of 
the  fruits  of  the  soil  had  gone  on  for  mitold  centuries  without 
individual  appropriation  of  the  soil.  Vattel  attacks  Wolff's 
theory  of  the  origin  of  property  and  ownership  as  a  result  of  the 
exercise  of  natural  liberty  and  appanMit  nwds,  l)ut  his  own 
generalization  is  far  less  convincing.  It  is  as  follows :  As  the 
race  multiplied  tlu^  simpk'  produc-ts  of  the  earth  ceased  to  be 
suilicieut ;  industiy  and  art  became  necessary  ;  foreseeing  men 
began  to  provide  against  the  future,  and  to  cultivate  fields  instead 
of  roaming  at  large.  A  general  right  to  ever}'thing  existed,  so  these 
men  could  not  be  restrained  from  taking  a  particular  portion  of 
land  and  renoimcing  the  rest.  They  thereupon  acquired  the  right 
to  the  produoe  of  this  soil.  Others  foUowed  their  example  : 
'*  vo'ilk  la  propriete  et  le  domaiiie  etablis."  In  the  liglit  of  modem 
investigations  it  is  probable  that  Wolff's  speculationfl  are  nearer 
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the  truth  than  those  of  Vattel.  But  the  subject  is  not  one  for 
BjxjGulation  at  all.  It  is  a  question  of  faot  to  be  asoertwned  in 
accordance  with  correct  laws  of  evidence. 

The  Tliird  Part  discusses  some  int*^rp8ting  questions  of  contract 
and  lays  down  two  propositions  of  natiuul  law  :  first,  that  no  one 
can  be  presumed  to  have  abandoned  property ;  and  secondly, 
that  a  holder  in  good  faith  must  be  protected. 

The  Fourth  Part  continues  the  discussion  of  contracts,  raising 
que8ti^»ns  of  curious  interest  such  as,  can  a  man  accept  an  offer 
by  silence  ?  must  a  seller  point  out  the  patent  fault«  of  his  goods  I 
In  the  latter  case  Vattel  is  apparently  guided  by  the  maxim 
caveat  emptor.  The  discussion  as  to  accidental  injury  to  a  work- 
man is  interesting.  The  employer  is  responsible,  in  the  cape  of 
a  hired  workman,  but  not  where  the  work  is  done  by  a  contractor. 

The  Fifth  Part  continues  the  discussion  of  special  canes.  Are 
lotteries  allowable  by  the  law  of  nature  ?  \'attel,  in  oppositif^  to 
Wolff,  declares  that  they  are  allowable.  Again  Vattel  uphokls 
in  principle  contracts  of  inRuranoe  made  in  good  faith  after  the 
event.  He  agrees  that  it  is  illegal  to  agree  to  terminnte  a  dif- 
ference by  a  duel.  He  declares  that  a  vendor  of  land  can  reserve 
a  riglit  of  passage  over  it  for  the  use  of  a  neighbour.  Probk*ms 
of  these  various  types  are,  of  oouree,  familiar  to  English  lawyers. 

In  the  Sixth  Part,  after  a  discussion  of  certain  questions 
relating  to  land  (such  as  the  right  to  the  surface)  Vattel  proceeds 
to  discuss  the  law  of  necessity.  He  is  surprisingly  and  admirably 
uncompromising  as  to  the  Umits  of  lawful  action  in  oaaes  of 
neoessity.  He  layB  down  the  definite  prijicijjle  :  **  qu'il  ue  nous 
est  jamais  permis  do  faire  tort  h  quelqu'im,  dialler  contre  son 
droit  bicu  6tabÜ."  There  is  a  right  to  do  all  tiling»  that  ar«?  not 
illegal  in  themselves  or  contrary  to  the  absolute  right  of  another 
jKTKijn.  For  instance,  you  may  kill  an  aggrt^sor  because  he 
began  the  evil,  and  has  not  an  exclusive  right  to  preserve  his 
own  life.  But  you  nuist-  not  kill  a  defenceless  pt'rKi:)n  for  th**  j)ur- 
posetj  of  food  in  a  case  of  desperate  necessity,  miltss  he  vohmtarily 
consents  to  sacrifice  himself  for  others. 

\Volff  denies  this  last  position  (s.  587)  on  the  ground  tliat  a 
man  has  no  right  over  his  own  life  and  therefore  cannot  ctjnsenl 
to  give  it  up.  This,  as  Vattel  points  out,  is  illogical  since  the  suune 
argument  wtmld  f(irl)id  a  man  to  sat^rifice  his  life  for  his  country. 
Wolif,  while  declaring  that  a  boatful  of  men  ought  rather  to  die 
of  hunger  than  feed  upon  each  other,  yet  allows  a  party  to  make 
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a  hopeless  sally  to  save  a  town.  Vattel  will  have  none  of  this. 
"  Je  nc  voudrois  done  pa^  dire  qirun  homrac  n  est  point  le  maitre 
de  Ba  propre  vie  ;  maift  je  dirois,  qu'il  est  oblig^  de  la  con8er\'er 
prccieiiscmcnt,  h  moins  qu'U  n^ait  des  raisons  tres-fortes  et  tres 
iniportaiitetj  de  Texposer,  uu  meme  de  la  bucrifier,"  The  general 
rule  of  necessity  is  stated  as  follows  :  "  11  faut  choisir  le  plus 
grand  bien,  ou  le  moindre  mal ;  mais  en  considörant  la  ohoee 
daiiB  toute  son  etendue,  avee  toutea  lea  liaisons  et  toutes  ses 
consequences  et  dependances.  Car  la  decision  ne  doit  pas  se 
fonder  seulcment  sur  le  cas  pr<^nt,  consid^ree  en  lui-meme  et 
independaniment  de  ses  consequences  dans  le  monde.*'  Vattel 
proceeds  to  exemplify  this  doctrine  by  a  protest  against  the  use 
of  poisoned  weapons — a  use  that  had  bee^n  justified  by  Wolff. 
If  the  iLse  established  itself,  '"la  guerre  deviendroit  atroce,  ses 
niaux  n'auroitnt  plus  de  bornes,  et  eile  seroit  capable  de  d^truire 
le  genrc-humain''  (p.  213).  But  does  not  this  argimient  destroy 
itself  and  re-establish  Wolff's  position  ?  The  more  terrible  war 
is  made,  the  less  lilcely  it  is  to  be  waged.  The  argiunent  against 
poisoned  weapons  applies,  if  it  appUeH  at  all,  with  renew*  d  force 
to  the  use  of  airships  from  which  explosives  can  be  poured  upon 
defenceless  towns,  involving  condjatants  and  non-combatants  in 
irretrievable  destruction.  The  whole  tendency  of  war  in  to  become 
more  terrible  and,  in  fact,  less  frequent  and  less  destructive.  War 
was  far  more  bloody  when  it  resolved  itself  into  a  vast  number  of 
single  duels  fought  a  (YiUraiice  according  to  highly  artificial  rules. 
Acconling  to  Vattel's  own  principlfs,  the  more  terrible  war  is  made 
the  more  likely  is  it  to  fulfil  the  laws  of  nature  and  secure  pi^aoe. 

The  Seventh  Part  ojK'ns  with  an  interesting  discussion  of  the 
murmer  of  counting  v(>t<^8.  Here  Vattel  follows  Grotius  and  not 
Wolff.  The  principle  laid  down  is  that  those  who  have  any 
opinion  in  conunon  must  be  ranged  together  for  the  purpose  of 
arriving  at  a  decision.  Thus  if  four  judges  condemn  a  man  to 
death,  two  to  banishment,  two  to  a  thousand  crown  fine,  two 
to  a  hundretl  crown  fine,  and  three  are  for  an  acquittal,  we  have 
uiuf.  in  favour  of  life  against /owr  in  favour  of  death  ;  but  ten  are 
in  favour  of  some  form  of  punishment,  while  only  three  are  in 
favour  of  freedom.  So  the  man  must-  live,  but  must  be  punL^hed. 
SLr  are  in  favour  of  death  or  banishment,  and  seveii  in  favour  of 
sometFiing  else.  Therefore  tlie  j)uin'shment  must  Ix^  a  fine,  and 
the  higher  fine,  since  eight  are  in  favour  of  that  at  Ifost — for  the 
greater  includes  the  less.     8tj  the  man  is  fined  a  thousand  crowns. 
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It  is  an  interesting  discussion,  but  it  leaves  out  of  account  the 
fmidamental  pn)bieni,  wliy  should  a  majority  cany  the  day  1 
Counting  by  heatls  is  surely  not  the  result  of  the  law  of  nature, 
for,  in  fact,  in  ntitur«?  it  is  alwa^ii  one  head  that  dominates  the 
rest.  The  rule  is  presumably  a  rule  of  convenience  which  in  fa<it 
gives  the  law  of  intelleotual  dominance  full  play  while  it  creates 
that  illiLSory  atmosphere  of  equality  which  is  so  dear  to  the  human 
heart.  But  it  is  necessary  to  lay  stress  on  the  fact  that  there  is 
no  natural  law  which  gives  a  special  sanction  to  the  decision  of 
majorities,  though  possibly  there  are  signs  of  conventions  on 
the  subject  in  the  earliest  stages  of  tribal  life.  The  elemental 
man  had  no  respect  for  libt^rty,  equahty,  or  fraternity  outside 
his  clan  or  Idnship  bond  or  himting  troop ;  while  inside  that 
fundamental  unit  ex  hyjxilhesi  none  of  these  things  existed.  In 
their  place  was  chieftainship,  the  Manu^,  the  system  of  slavery.' 
Thv  idea  of  «'quality  was  entirely  remote  from  tribal  life,  and 
consequently  the  democratic  idea  of  government  by  majorities 
was  non-existent.  But  theiv  was,  as  there  is  to-tlay,  a  primary 
force  or  passion  (the  existenoe  of  which  is  acutely  recognized  by 
Vattel)  whieh  tended  to  create  a  conventional  «'Cognition  of 
hunian  equality.  T  refer  to  the  paj^ssion  of  jealousy.  A  force  so 
disniptive  had  to  be  met  by  deflnito  stnietural  variations  in  social 
life.  Consciously  or  imconsciously  the  fiction  of  equality  was 
introduced  to  combat  this  imiversal  force  or  passion.  If  men 
could  be  led  to  beheve  that  they  were  equal,  society  could  maintain 
stabk'  c(iuilibriuni.  Chit  of  this  transpa.r<^nt  fiHion  an  ideal  of 
real  equality  emerged,  and  human  society  through  k)ng  agt«  has 
made  from  age  to  age  desperate  efforts  to  realize  on  earth  the 
platonic  pattern  of  a  divine  society  laid  up  in  Heaven.  To-dny 
the  fiction  is  as  transparent  as  ever,  but  the  ideal  has  at  last 
descended  from  a  transcendental  Heaven  into  the  heart  of  man, 
and  to-day  efforts,  imprecedented  in  the  history  of  mankind, 
are  in  progress  to  secure  a  real  equality  among  the  sons  of  men. 

Vattel  is  full  of  interest  when  he  turns  from  the  doctrine  of 
human  equality  to  the  subject  of  women.  He  sees  here,  at  any 
rate,  no  equality,  nor  has  he,  despite  his  suavity,  any  Uhisions. 

'  It  is  to  be  noticod  that  while  Wolff  doniee  that  slavoryexiKtod  in  primi- 
tive coiniiiunitioe,  Vattel  daclaros  tlint  tlio  Blavo  could  uomo  into  existence 
as  soon  as  otlior  sort«  of  pro[)orty.  Tho  rifrhi  to  kill  involve«  tho  loitsor  rif^ht 
to  onalave.  Vattors  aseortion  that  paronta  have  no  natural  ripht  rtxitr  thn 
livo«  and  lilmrty  of  thoir  ohildron  iiuihI  Ix)  mot  by  the  answer  tlmt  for  untold 
Voara  thoy,  in  fort,  oxf^rrisi»d  Riu'h  riphts.  No  doubt  thin  waa  wronjf.  but.  was 
It  more  unnatural  tlian  tho  right  to  die  which  ip  purported  by  Vattel  t 
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He  Bees  nothing  fundamental  in  the  doctrine  of  monogamy.  He 
deniee  that  the  laws  of  nature  forbid  pluraht}-  of  wives,  though  he 
admits  the  inexpediency,  in  most  cases,  of  polygamy.  In  certain 
cases,  however,  he  admit«  its  use  and  possibly  its  necessity,  while 
he  t  hink«  that  et>nc*ubinage  can  quite  well  be  legalized.  He  claimR 
that  a  man  shotdd  be  allowed  a  divorce  for  sterihty,  and  asserts 
that  marriage  is  never  indissohible  in  itself  but  that  natural  law 
imposes  on  us  the  obUgation  never  to  break  it  without  strong  and 
just  reasons,  especially  if  there  are  children.  His  treatment  of 
this  subject  is  a  striking  instance  of  the  luiuLnous  way  in  which 
he  applies  the  principle  of  utilitarianism  to  human  problems.  It 
is  from  the  utihtarian  standpoint  that  he  goes  on  to  inquire  as  to 
the  person  to  whom  autliority  belongs  in  marriage.  It  is  curious 
that  a  question  which  is  creating  such  unpleasant  interest  in  the 
present  day  should  have  been  discussed  with  such  gusto  more  than 
a  century  and  a  half  ago.  M.  de  Vattel  woiüd  not  have  been 
popular  with  tlie  army  of  women  who  are  demanding  the  franchise 
to-day.  His  cold  reasoning  and  his  uncompromieing  views  on 
the  superiority  of  the  male  sex  woidd  have  caused  pain  in  many 
sensitive  hearts.  Far  othenvise  woidd  it  be  were  M.  Christian  do 
Woll!  suddenly  to  glide  once  more  on  to  the  platform  of  life  with 
his  thrilling  declaration  :  "Le  Droit  Naturel  ^'tablit  une  parfaite 
egalite  entre  le  mari  et  la  femme  "  and  his  emphatic  repudiation 
of  the  predominance  of  the  male  sex.  The  text  of  VatteFs  dis- 
agreement with  his  great  master  deserves  to  be  reprinted  :  He 
asserts  that  men  are  "  plus  capables  des  affaires  importantes, 
plus  fermes,  plus  forts  et  plus  courageux.  II  paroit  done  que  la 
nature  a  destiiuS  la  femme  ä,vivre  sous  la  protection  du  mari,  et 
cette  protection  donnc  dö]k  une  superiorite."  Some  one,  says 
this  jurist,  even  then  trembling  on  the  verge  of  matrimony,  must 
lead  and  that  one  must  be  the  stronger.  "  Dans  une  pareille 
socit'te,  dis-je,  celui  qui  est  le  plus  capable  ait  le  droit  de  decider, 
en  cas  de  partage  dans  les  sentiraens.'*  Then  follows  the  touch  of 
sentiment  that  is  intended  to  sweeten  the  bitter  draught.  The 
husband  must  use  his  superiority  "  avec  douceur,  avec  sagessc  et 
aveo  ^quit6,  pour  I'avantage  oommun."  Vattel  is  not  as  wise  ae 
usual  here  ;  some  things  in  Hfe  should  be  taken  for  granted.  But 
he  adds,  to  cure  all,  *'  outre  Tamour  et  les  soins  que  le  mari  lui  doit, 
eile  a  ses  droits,  qu'il  est  oblige  de  respecter."*     Wolff's  answer,  of 

*  It  should  bo  noticotl  that  in  tho  Eighth  I'art  ho  aamrtfl  (against  Wol(T) 
that  women  am  far  Iomh  capablo  of  public  government  than  men  (p.  355). 
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course,  would  have  been  that  Vattel  was  begging  the  question, 
that  he  was  constructing  a  univerBal  argiunent  from  hi»  own  very 
imperfect  knowlexlgo  of  the  past,  when  in  fact  the  law  of  nature 
depends  as  much  on  the  potentiality  of  women  ae  on  their  actual 
aohievenient.  You  cannot,  for  instance,  argue  that  there  is  a 
law  of  nature  asserting  that  the  negro  is  necessarily  inferior  to 
the  Aryan.  Wolff  in  asserting  the  equality  of  the  sexes  no  doubt 
wrote  as  a  theorist,  while  Vattel  in  denying  the  equality  wrote  ae 
a  prad  ical  utilitarian.  But  the  weaknefiw  of  the  utilitarian  position 
is  that  while  it  necessarily  dept^nds  on  the  appeal  to  experience, 
it  invariably  appeals  tfl  q  very  limit-ed  expt^rienee.  If  experience 
were  exhaustive,  the  idealist  and  the  utilitarian  would  be  at  one. 
But  as  it  is,  there  can  be  no  fmality  about  the  utilitarian  position, 
which  shifts  in  the  direction  of  idealism  as  the  ages  pass  and 
knowledge  increases. 

It  is  very  difficult  to  ascertain  how  Vattel  formulated  his  laws 
of  nature.  Wo  have  seen  that  he  liolds  it  to  be  imnatural  for  a 
parent  to  enslave  or  kill  his  child.  On  the  other  hand,  he  holds 
that  though  the  giving  of  a  bad  example  by  a  parent  is  a  great 
fault,  it  is  not  such  an  infringement  of  a  natural  law  as  to  consti- 
tute a  natural  injury.  Now  no  doubt  this  distinction  does  exist 
in  mimicipal  law,  Until  the  year  190ft  a  drunken  mother  could 
carry  her  children  with  her  to  any  tavern  in  the  land,  and  they 
not  infrequently  shared  her  libations  from  their  tenderest  infancy. 
Moreover  it  was  decidefl  as  long  ago  as  February'  25.  179(5,  in  the 
deservedly  immortal  case  of  Hodges  v.  Hodges}  that  the  common 
law  of  England  imposed  upon  parents  no  duty  to  educate  their 
children.  Lord  Kenyon  stated  the  le^al  position  in  the  words, 
"  A  father  was  boimd  by  everj'  social  tie  to  give  the  children  an 
education  suitable  to  their  rank,  but  it  was  a  duty  of  imperfect 
obligation,  and  could  not  be  enforced  in  a  court  of  law."  Tt  was 
not  until  August  15.  1870,  that  the  legislature  turned  this  "duty 
of  imperfect  obligation  "  into  a  duty  enforceable  in  a  court  of  law 
by  declaring  that  "  it  shall  be  the  duty  of  the  parent  of  every  child 
to  cause  such  child  to  receive  efficient  elementary  instruction  in 
reading,  writing,  and  arithmetic,  and  if  such  parent  fail  to  perform 
such  duty,  he  shall  be  liable  to  such  orders  and  penalties  as  an» 
provided  by  the  Act."*  The  tendency  of  municipal  law  to-day 
is  in  the  direction  of  enlarging  the  imperfect  obligations  of  natural 

'  Poake*»  Reports  of  Casfs  at  Nisi  Prius,  vol.  ii,.  p.  79. 

'  The  ElemonUry  Education  Act.  1876  (30  &  40  Vict.,  o.  79),  s.  4. 
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law  ;  but  still,  of  course,  the  distinction  between  the  two  is  very 
lUMrked.  Yet.  how  natural  law  can  regard  a«  nc»t  naiurally 
injurious  conduct  on  the  part  of  a  parent  that  leads  a  eliild 
directly  into  the  very  mischieffi  aimed  at  by  the  imperfect  obliga- 
tions of  natural  law  as  well  aa  by  municipal  law  it  is  not  easy  to 
Re<\  especially  if  we  adopt  as  the  basis  of  all  natural  law  the  dogma 
that  the  idthnate  obligation  of  man  is  so  to  acquire  and  practiee 
virtue  as  to  secure  that  personal  perfection  which  is  essential  to 
complete  personal  happiness.  The  truth  is  that  VatteJ  only 
deveJops  the  premisses  on  which  he  bases  his  theory  of  natural 
law  so  far  as  that  development  does  not  interfere  with  his  own 
preconceived  notions  of  what  is  likely  to  be  usefid  in  the  evolution 
of  society.  If  his  absolutely  artificial  utilitarian  standard  docs 
not  square  with  the  logical  results  of  the  prcnuHes  from  which  he 
starts  in  reconstructing  the  evolution  of  society,  those  results  are 
abandoned.  This  is  the  necessary  and  the  vicious  consequence  of 
the  a  'priori  method.  It  is  all  very  well  to  have  a  Theory  of 
Evolution  and  check  it  and  correct  by  historical  teste,  but  it  is 
quite  another  thing  to  have  a  Theory  of  Evolution  and  a  Theory 
of  Social  Life  and  to  attempt  to  check  and  correct  one  theory  by 
the  other.  The  appeal  to  experience  is  the  only  test,  and  this 
applies  in  the  reabn  of  natural  juridical  conceptions  as  truly  as  in 
the  realm  of  material  energy  and  force. 

It  is  interesting  to  see  how  Vattel  is  faced  with  these  difficulties 
when  he  tries  to  explain  why  marriages  between  ascendants  and 
descendants  are  contrary  to  natiual  law.  He  flings  aside  Wolff's 
theory  that  such  marriages  are  forbidden  by  respect  and  reverence, 
and  says  that  they  are  inexpedient,  against  the  law  of  perfection, 
likely  to  be  barren  and  occAsion  natural  horror.  }lis  own  theory 
is  not  in  the  least  convincing.  He  begins  by  saying  that  they  are 
contrary  to  the  law  or  theorj'  of  utility ;  he  goes  on  to  say  that 
they  infringe  the  law  of  perfection  on  which  his  social  scheme  is 
based — thus  attempting  by  mere  assertion  to  bring  his  two 
theories  into  accord  ;  he  then  makes  a  desperate  appeal  to  ex- 
perience, without  any  knowledge  that  justifies  the  appe^al ;  and 
finally  really  falls  back  on  Wolff's  theory,  on  the  theory  elaborated 
in  (Edi'fnis  the  King.  Now  what  Vattel  failed  to  recognize  was 
that  mere  utilitarianism — natural  utilitarianiBm — is  incapable  of 
solving  problems  that  involve  the  spiritual  depths  of  human 
nature.  A  transcendental  element  is  involved  which  is  not  ex- 
plaijied  by  a  reference  to  "  natural  horror."    This  clement  was  no 
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doubt  evolved  from  some  utilitarian  basis  ;  but  once  in  exifltenoe^ 
it  regulates  the  behaviour  of  the  whole  scale  of  creation  that 
pofiseewe»  it  in  a  way  that  does  not  apply  to  a  lower  scale.  Love 
itself  has  its  root«  on  earth  though  its  flowers  and  fruits  belong 
to  a  region  of  self-sacrifice  that  can  only  be  called  transcendentÄl. 
The  relation  of  human  parent  and  child  is  regulated  by  this 
transoeiuieritiil  love  ;  iihysiual  rebitions  are  in  fact  replaced  bj 
metaphysical  relations,  and  any  tendency  to  reverse  the  proceeei 
long  since  )>ecaTue  ho  iin}x>sttible  as  to  be  unnatural  even  in  the 
case  of  an  atlopted  child.  Vatters  attempt  to  create  a  great  gulf 
between  the  physical  and  the  metaphysical  has  made  it  impossible 
for  him  to  supply  a  metaphj'sic  of  social  life.  Wolf!  refused  to  cut 
himself  off  from  this  means  of  analysis,  with  the  result  that  he 
finds  the  true  solution. 

Each  of  these  jurists  might  well  have  l>as(Mi  their  discussion  of 
the  right  of  inheritance  on  the  same  groiuid — that  the  n^latifmship 
of  parent  and  child  is  such  a«  to  involve  perfect,  continuity  i)f 
poöseösion.  This  is  evitlenlly  in  Wolffs  mind  when  he  asscris 
that  the  right  of  inheritance  is  a  complete  right.  Vattel,  witi» 
singular  lack  of  liistorJcal  knowledge,  denies  this  on  the  ground 
that  such  a  theory  destroys  the  natural  right  of  will-making. 
He  llierefore  comprnmises  with  his  master  by  asserting  that  a 
ctiild  has  a  *'  perfect  right  "  to  succeed  to  a  portion  of  the  estate 
of  his  parent,  a  portion  determined  by  circimistanoes  ;  and  that 
a  parent  has  an  equal  right  to  the  heritage  of  his  childless  child 
{p,  295).  Here  we  have  arbitrary'  utilitarianism  running  havoc 
among  all  analyses  and  all  history.  There  is  nothing  elemental 
in  the  power  of  will-making.  Primitive  races  know  nothing  of  it. 
There  is  something  primitive  in  the  notion  of  transmission  to 
children,  and  the  practic^^  of  the  earliest  raoee  coincides  with  what 
we  might  expect  to  be  the  case  from  the  transocjidental  relation- 
ship of  human  parent  and  child  or  even  adoptive  child.  Vattels 
law  of  perfection  would  indeed  seem  to  involve  this  transmission 
of  property  from  parent  to  child  which  W^olif  asserts  to  be  a 
"perfect  right." 

In  the  Eighth  Part  Vattel  turns  to  the  question  of  sovereignty. 
He  does  not  accept  the  divine  right  of  kings.  The  only  sovereign 
is  the  comniunily  itself,  which  is  capable  of  delegating  its  pi>wer 
but  not  of  finally  parting  with  tliat  power.  The  people,  he 
assert*,  always  hold  the  reversion  of  power  even  if  that  reversion 
is  not  nominally  reserved,  and  can  i*e8ume,  for  just  cause,  the-ir 
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rights.  No  man  can  possees  a  patrimonial  kingdom.  '*  Le 
peupio  seul.  j'tiitt^ns  le  peuple  entier  et  unaiiinif',  poBHetle  rompire 
corame  v6ritablement  patrimonial "  (p.  343).  The  patrimony  is 
not  in  a  majority  of  the  people  but  in  the  whole  people.^  The 
rights  of  a  majority  are  merely  riglits  of  expediency,  he  in  effect- 
says.  It  is  therefore  necessary  to  submit  to  the  majority  in  a 
state  even  if  the  fact  involves  some  injustice.  But  this  is  not  so 
if  the  majority  beoomes  oppressive  and  destructive.  It  is  curious 
to  see  how  VattePs  mind  is  continually  wavering  betwt^n  his 
theories  of  utiHtarianism  and  p<Tfcction.  Having  made  his 
d*xstrine  of  sovereignty  cJear,  he  goes  on  to  state  that  if  a  people 
unanimously  elect  a  despot,  the  contract  will  bind  them  but  will 
not  bind  the  children  of  the  original  electors.  This,  of  com*6e,  is 
a  conipromifit\  but  it  is  quite  inconsistent  witli  the  original 
proposition  that  a  reversion  of  power  is  always  sleeping  in  grewio 
populi.  That  this  latter  prf »position  is  the  one  that  ho  finally 
holds  is  shown  by  his  subsequent  statement  that  the  people  have 
the  right  to  decide  between  two  pretenders  to  the  crown.  He  has 
much  that  is  very  significant  on  the  question  of  state  religions. 
The  priesthood  must  not  be  indejx'ndent :  "  Mais  si  votis  les 
rcndez  ind^pendantcs  de  la  puissance  Civile,  vous  ouvrez  la  porte 
h  müle  dcsordrcs.  k  des  troubles  dangereux  ;  et  les  Rois  nc  font 
pas  fernies  sur  Icur  Trone  ''  (p.  319).  But  while  the  State  must 
control  the  priesthood  it  must  not  lend  itflclf  to  acts  of  imiformity  : 
**  La  Soci^^,  ou  le  soaiverain  qui  la  repr^sente,  n'a  done  aucun 
droit  de  gener  la  conscience  des  citoyens  "  (p.  370),  There  we 
must  leave  Vattel's  Observations,  a  work  of  originality  and  insight 
that  deserves  to  be  reprinted,  for  it  contains  the  seeds  of  most  of 
the  thought  that  dominated  Europe  and  England  from  1789  to 
1830. 

The  above  analysis  of  Vattel's  fundamental  ideas  will  enable  us 
to  treat  with  brevity  his  great  work  Le  Droit  des  Oens.  It  is  not 
diflftcidt  to  see  how,  from  the  premiss^^n  set  out  above,  he  would 
apply  the  laws  of  nature  to  the  interrelations  of  sovereign  peoples. 
His  preface  opens  with  the  magnificent  untruth  which  the 
Institutes  of  the  Emperor  Justiman  enunciatod  for  all  time  :  jure 
enirn  natiiralt  ah  initio  omtiejf  homines  liheri  nascebarUttr  ;*  a  legal 
fict  ion  which  in  the  evolution  of  things  will  at  last  become  a  natural 

'  It  Hhould  bo  nntiood  tbAt  hore  Viittol  approoiatos  tho  fundAmentftl 
ciilTioulty  dJHousäed  abovu  of  the  quostion  of  iiiilunU  ri^btH  roaidiiig  in  a 
majority. 

^  InMitntionum  Libri  QuaUuor,  lib.  i.»  tit.  3. 


Digitized  by 


nOOQlC 


402 


VATTEL 


truth.  He  refers  to  Thomas  Hobbeß  as  being  the  first  to  give  a 
distinct  though  iniporfect  notion  of  the  rights  of  nat-ions.  But 
Wolff  and  Vattc'l  differ  from  Grotius,  Hobbee,  Pufendorf  and 
Barbe>'nw3  in  seeing  that  the  law  of  nature  dealing  with  iiuU>. 
vidual»  must  be  modified  if  it  is  to  be  applied  to  political 
Such  societies  are  moral  persons,  but  they  differ  in  their  nature 
from  the  moral  man.  Closely  as  Vattel  follows  Wolff  he  is  careful 
to  point  out  the  many  fimdamental  differences  }»etween  them. 
Wolff  asserte«!  tlie  exist^^nce  of  patrimonial  kingdoms  ;  Vattel  will 
have  none  of  them  ;  Wolff  justified  the  use  of  poisoned  weapons  ; 
Vattel  will  have  none  of  them  either.  But  a  deeper  difference 
exists.  Wolff  derives  the  idea  of  a  voluntary  society  from  a  kind 
of  mighty  republic  founded  by  nature  herself,  a  universal  society 
of  which  all  the  nations  of  the  world  are  members.  Consequently 
the  oivil  law  of  the  natural  republic  of  men  would  be  the  law  of 
all  its  members.  *'Cette  idee,"  writes  Vattel,  "nc  me  satisfait 
pf)int,  et  je  ne  trouv6  la  fiction  d'une  pareillc  rt^publique  ni  bieii 
juste,  ni  assez  solide  pour  en  deduire  les  regies  d'un  droit  des  gens 
univcrsel  ct  nocessairement  atlmis  entre  les  Etats  souverains."' 
lie  can  recognize  no  other  natural  society  among  nations  than 
nature  has  established  among  all  men.  It  is  the  esscnoe  of  nD 
civil  soci<;ty  that  each  member  has  ceded  a  part  of  his  rights  to  th< 
whole  body  which  possesses  authority  over  all  the  memliers. 
"  On  ne  peut  rien  concevoir  ni  rien  supposer  de  semblable  entno 
les  nations.  Chaque  ßta-t  souverain  se  pretend,  et  est  effeetive- 
nient  indepondant  de  tous  les  autre»."  The  laws  that  apply  to 
nations  differ  from  those  that  applj'  to  men,  since  a  nation  is  a 
different  type  of  moral  being  from  a  man.  But  it  has,  neverthe- 
less, fundamental  and  necessary  laws  which  are  purely  natural  in 
their  origin,  and  these  are  supplement^-d  by  voluntarj'  laws  of 
convenience.  Vattel  elaborates  this  position  as  follows  (1  uye 
Mr.  Chitty's  revised  version) : 

**  The  necessary  and  the  voluntary  laws  of  nations  are  therefoir 
both  establish«!  by  nature,  but  each  in  a  different  manner: 
the  former,  as  a  sacred  law  which  nations  and  sovereigns  arc 
bound  to  respect  and  follow  in  all  their  actions;  the  latter  as 
a  rule  which  the  general  welfare  and  safety  oblige  them  to  atimit 
in  their  transactions  with  each  other.  The  necessary  law  imme- 
diately proceeds  from  natxire  ;  and  that  common  mf>ther  of 
mankind  recommends  the  observance  of  the  voluntary  law  of 

^  But  it  W&8  his  goal  (boo  p.  19  above). 
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nations,  in  considcnil ion  of  the  attato  in  wliich  nations  stand 
with  reßjit'i't  to  vnah  olhtT,  and  for  thr  advantage  of  their  atTairs, 
This  douhto  law,  founded  on  certain  and  invariable  principle«, 
is  susceptible  of  demonstration,  and  will  constitute  the  principal 
object  of  this  work." 

It  is  necessary  before  going  on  to  deal  with  thits  donionstralion 
to  draw  attention  once  more  to  the  fact  that  Vatters  mind  fails 
to  appreciate  the  profundity  of  Wolfi's  intellect.  Vattel,  in  his 
elegant,  apologetic  way  which  perhaps  recalls  the  critical  manner 
of  Sainte-Beuve,  spurns  Wolfi's  fundamental  aybuinpiion  of  a 
tmiversal  republic  instituted  by  Nature  herself  of  which  all 
nations  of  the  world  are  members.  Far  be  it  from  me  to  assei-l .  or 
to  deny,  the  validity  of  such  an  a^umption.  I  am  certainly  not 
prepared  to  deny  the  assumption,  for  it  ia,  in  fact,  merely  the 
traditional  medieval  form  of  asserting  the  miiverHal  brotherhood 
of  man — an  awnta'tiou  which  appeals  wit!»  singular  attraction  to 
the  modem  nund.  Vattel,  however,  repudiates  the  assumption, 
and  ho  is  undoubtedly  at  liberty  to  do  so  ;  but  he  prtjceeds  to  make 
a  new  assumption  wliich  involves  every  intellectual  difficulty 
presented  by  Wullf's  assumption  and  new  difficulties  as  well. 
He  assumes  that  a  nation  is  a  moral  being,  one  and  indivisible. 
1  do  not  desire  to  challeugo  this  assumption — if  we  are  to  be  in 
the  land  of  assumptions  at  all.  It  is  certainly  desirable  that 
nations  should  be  moral  beings,  and  probably  the  best  way  to 
make  tliem  so  is  to  assume  that  they  are  so.  But  Wolff's  assump- 
tion is  likely  in  the  long  run  to  prove  nearer  truth.  The  world 
is  probably  drifting  or  gliding  in  glacier-fashion  towards  the 
universal  republic  of  which  nations  are  the  members,  that  the 
groat  German  philosopher  evolved  from  his  inner  consciousness. 
"M.  D.  V."  in  fact  advocated  the  creation  of  such  a  Kepublic. 
And  we  must  remember  that  those  juridic-al  thinkers  who  enun- 
ciated from  the  daj^  of  Augustine  onwartls  the  laws  of  nature  in 
society  were,  in  fact,  loijldng  towards  the  end  and  not  the 
begiiuiing,  were  looking  for  what  should  be  when  they  thought 
that  they  were  looking  for  what  had  been  ;  that  they  were 
platonic  idealists  withotit  knf»wing  it ;  that  the  patteni  laid  up  in 
the  heaven  of  their  high  imaginings  was  what  they  saw,  and  that 
our  modem  invest igatitms  into  actual  primitive  conditions  had 
and  could  have  no  meaning  or  attraction  for  them.  Wlien  they 
wrote  of  the  law  of  nature  they  meant,  each  according  to  their 
respective  spiritual  insight  and  intellectual  gifts,  what  Plato, 
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what  AiiguBtine,  what  Dante,  what  Sir  Thomas  More  meant. 
No  doubt  they  thought  they  were  dealing  with  reality ;  but  so, 
for  the  matter  of  that,  did   Euchd.     If,  then,  Wolff  and   Vattel 
were  dealiiig  not  with  reaHty  but  with  ideals  that  each  desired 
to  bring  down  into  the  realm  of  actualities,  M'olfi  was  incom- 
parably the  greater  thinker.     A  universal  repubHc  is  a  higher 
idi^al  than  a  family  of  nations  whose  morality  is  exhibit^  in 
bloody  feuds,  in  mextbiguishable  hatreds,  in  maUce,  jealousy 
and  Just  for  power  :  in  every  possible  telcseopie  magnification  of 
the  vices  of  petty  tribal  life,     ll  is  not  unjust  to  make  this  criticism 
of  Vattels  position,  for  that  position  is  a  persistent  criticism  of 
a  nobler  ideal  than  his  owi3,  a  criticism  adopted  for  the  purpo^ 
of  ureating  a  purely  utilitarian  system  of  international  relatione, 
a  system  that  to  tliis  hour  has  hampered  a  larger  outlook  on  the 
relations  of  organized  comnnmitics.    Limited  utilitarian  ideals, 
that  is  to  say,  the  hand-to-mouth  wisdom  of  practical  politicians. 
are  the  ideals  that  Vattel,  a  rather  shamo-faoed  foDower  of  a 
much  greater  thinker  of  the  same  type,  IMachiavelli,  crystallized 
for  tile  use  of  the  Foreign  Offices  of  Europe^  for  a  (jentury  and  a 
half  after  his  death.     Vattel  wa^  essentially  a  diplomat,  and  he 
cliose^  as  his  fundamental  assumption,  the  highest  ideals  con- 
sistent with  practical  pohtical  life.    Having  done  that,  he  plxinges 
into  current  political  problems  and  shapes  his  course  in  accordance 
with  the  apparent  needs  of  the  times.     He  takes  a  new  and  most 
useful  attitude  towards  these  problems.    He  is  above  all  a  practi- 
cal man,  and  therefore  he  abandons  the  stale  precedents  of  the 
classical  ages  and  uses  modern  instances  of  the  clearest  kind. 
**  I  have  quoted  the  chief  part  of  my  examples  from  modern 
history,  as  well  because  these  are  more  interesting,  as  to  avoid  a 
repetition  of  those  which  have  already  been  accmnulated  by 
Grolius,  Pufendorf,  and  their  commentators."     But  it  cannot  be 
said  that  his  examples  encourage  reliance  on  his  fundamental 
propositions. 

Let  me  now  briefly  refer  to  VatteFB  definitions  in  the  realm  of  the 
law  of  nations.  *"  Nations  or  states  are  bodies  poUtic,  societies 
of  men  united  together  for  the  pui-pose  of  promoting  their  mutual 
safety  and  advantage  by  the  johit  eifoils  of  their  combined 
strength."  Such  a  society,  wo  are  told,  is  a  moral  person  sus- 
ceptible of  obhgations  and  rights.  The  law  of  nations  is  a  science 
which  teaches  thi'  rights  suljsisting  between  nations  and  the 
obligations  corresponding  to  those  rights.    Nations  are  to  be 
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considered  an  so  many  free  pt^rBons  living  U)getlier  iii  the  stAttj  of 
nature.  The  entire  nation  (whose  common  will  is  but  the  result 
of  the  united  will  of  the  (citizens)  remain«  subject  to  the  laws  of 
nature  :  consequently  the  law  of  nations  is  originally  no  other  than 
the  law  of  nature  applied  to  nations.  Thiy  application  give«  us 
the  necessary  Law  of  Nations  called  by  Grotius  "  the  internal  law 
of  natiouH  "  and  by  other  jurists  *'  the  natural  law  of  nations.'* 
Every  treaty  and  every  custom  wliich  contravenes  the  injunctions 
or  prohibitions  of  the  nfcessary  law  of  naticuis  in  unlawful  and 
condemned  by  the  law  of  conscience  even  if  validated  by  tlio 
extenud  law.  A  nation  is  obliged  to  live  on  the  same  terms  with 
other  nations  as  an  individual  man  was  obliged,  before  the 
eötabtislnnent  of  nations,  to  live  with  other  men.  A  man  when 
he  joins  a  nation  is  still  bound  by  his  duties  to  the  rest  of  mankind. 
Men,  adds  Vattel,  are  naturally  equal,  and  a  perfect  equality 
prevails  in  their  right«  and  obligations,  as  equally  procecilijig 
from  nature. 

It  would  answer  no  purpose  here  further  to  dwell  on  the 
unscientific  nature  of  th<\s4_!  various  assumplioiis.  1  pafis  at  onee 
to  the  general  laws  that  Vattel  derives  from  his  definitions.  He 
tells  us  that  each  inclivitlual  nation  is  bound  to  contribute  every- 
thing in  her  power  to  the  happiness  and  perfection  of  all  other 
nations.  But  each  nation  should  bo  left  in  the  peaceable  enjoy- 
ment of  that  liberty  which  she  inherits  from  Nature.  It  follows 
al8<:)  from  the  natural  equality  of  all  men  that  nations,  being 
composed  of  free  persons  living  together  in  a  state  of  nature,  are 
naturally  equal  and  iiihi^rit  from  Nature  the  same  obligations 
and  riglits.  It  alsu  fuUuws  that  a  nation  is  mistress  of  her  owti 
actions  so  long  as  they  do  not  aflFect  the  progress  and  perfect 
rights  of  any  other  nation.  These  and  their  derivatives  are  the 
Natural  Law  of  Nations.  It  is  a  necessary*,  a  natural,  an  internal 
law  binding  the  national  moral  conscience.  The  external  law 
corresponding  to  this  internal  law  is  the  Voluntary  Law  deliber- 
ately adopt<^  by  nations,  which  as  supplemented  by  Con- 
ventional Law  (that  is  to  saj',  the  law  contained  in  treaties)  and 
Customary  Law,  constitutes  the  Positive  Law  of  Nations.  This 
argument  concludes  with  a  characteristic  passage  : ''  As  the  Neves- 
Bory  law  is  always  obligatory  on  the  conscience^  a  nation  ought 
never  to  lose  sight  of  it  in  deHberating  on  the  line  of  conduct  she 
is  to  pursue  in  order  to  f  idfil  her  duty  ;  but  when  I  here  is  a  question 
of  examining  what  she  may  demand  of  other  States,  she  must 
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consult  the  Voluntary  law  whose  masdms  are  devoU-d  to  the 
safety  and  advantage  of  the  iiniverBol  society  of  mankind,"  1  im 
passage  exhibits  clearly  enough  the  real  difficulty  that  Vattel  (and 
indeed  lüs  predeoeösors  in  thought)  had  not  the  courage  to  face. 
Vattel  is  in  reahty  searching  for  a  sanction  to  his  law.  He  felt 
as  strongly  ae  Austin  felt  that  a  law  involves  a  law-giver,  and  in 
fact  ho  LuventK  a  sanction  for  the  Positive  Law  of  Nations  by 
creating  behind  it  the  Interior  Law  of  Nations.  We  see  at  once 
why  he  luis  to  postulate  a  moral  consciousness  in  a  nation.  It  is 
necessary  to  tind  a  sanction,  and  so  in  Kantian  fashion,  though  in 
pre-Kantian  days,  he  evolves  his  necessary  laws  that  bmd  the 
consciousness  of  the  moral  beings  that  he  has  created.  Unlike 
Frankenstein,  he  v/aa  not  doomed  to  see  these  beings  hurling  juüde 
their  moral  consciousness  and  their  internal  law»  in  the  very  name 
of  the  Natural  Code  that  he,  scarcely  less  than  Kouift^au,  helped 
to  frame  :  Napoleon  Buonaparte  was  not  yet  rocking  in  hi^^ 
Corsicau  cradle  when  Emerich  de  Vattel  was  so  oomplaoenily 
ponderuig  on  these  things. 

Sovereignty. — Having  established  what  seemed  to  him  the 
tmimpugnable  basis  of  the  family  of  nations,  Vattel  with  serene 
logic  unfolded  the  necessary  scheme  of  things.  A  nation,  as  he 
defines  it,  involves  a  PubUc  Authority  to  order  and  direct  what  is 
to  be  done  by  each  man  in  relation  to  the  end  of  this  association 
of  men.  ''The  pohtical  authority  is  the  sovereignty ;  and  he  or 
they  who  are  invested  with  it  are  the  sovereign."  There  are  three 
kinds  of  sovereignty — a  Democracy  or  Popular  Government,  aa 
Aristocratic  Kcpubhc  represented  by  a  Senate,  and  a  Monarchy 
represented  by  a  single  person.  Since,  "  to  preserve  and  to  perfect 
his  own  nature  "  is  the  sum  of  all  the  duties  of  a  moral  being  to 
liiniself,  so  it  must  be  with  a  nation.  "The  preservation  of  a 
nation  oousisls  in  the  duration  of  the  pohtical  association  by 
which  it  is  formed,'*  and  the  perfection  of  a  nation  is  found  when 
everything  in  it  must  conspire  "  to  procure  for  the  citiz4:*ns  what- 
ever they  stand  in  need  of  for  the  neüt*sities,  tlie  oonvenieuot*, 
the  accommodation  of  life,  and,  in  general,  whatever  constitutes 
happiness — with  the  peaceful  }X)sseKsiou  of  property,  a  methtHi 
of  obtaining  justice  with  secimty,  and,  finally,  a  mutual  defence 
against  all  external  violence."  A  nation  is  under  an  obligation 
to  preserve  itself  and  its  members,  and  it  has  a  riglit  to  everything 
necessary  to  its  preservation  and  is  not  imjuMt  in  itst-lf  or  abso- 
lutely forbidden  by  the  law  of  nature,    "  The  second  gtoieral  duty 
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of  a  nation  towards  itself  is  to  labour  at  its  own  perfection  and 
that  of  its  state/*  Tlic  individual  citis^on  muFt  also  strivo  towards 
the  end.  Vatt-el  points  to  Englatid  as  the  nation  that  lias  realized 
his  idoals,  and  there  is  not  a  flicker  uf  his  diplomatic  eye  as  he 
does  80.  Indeed  England,  England  in  her  eighteenth-century 
deathless  and  corruption,  is  to  him  h  Htandard  nation.  "  Heureuse 
constitution  !  a  laquelle  on  n'a  pu  parvenir  tout  d'un  coup  ;  qui  a 
coüt6,  il  est  vrai,  dea  ruisst^aux  dc  sang,  inais  que  Ton  n'a  point 
achetoe  trop  eher."  Aiid  he  adds  with  a  touch,  one  is  tempted  to 
thmkf  of  ii-oiiy  but  more  probabi}'  in  sheer  earnestness.  "  Fhiisse  le 
luxe,  cette  peste  fatale  aux  vertus  males  et  patriotiques,  oe 
ministre  de  eomiption  si  funeste  k  la  liberte,  ne  renverser  jamais 
un  monument  lionorable  k  I'humanite,  monument  capable 
d'ai)prendre  aux  rois  etmibien  Ü  est  glorieux  de  commander  k  im 
peuple  libre."  The  praise  of  one's  friends  is  sometimes  hard  to 
i>ear.  The  second  chapter  of  tlie  First  Book  ends  with  a  sentiment 
that  goes  deep  indeed  into  the  heart  of  national  life  :  "  Une  nation 
doit  se  eonnaitre  elle-meme.  Sans  eette  connaissance,  eile  nc  pout 
travaüJer  avec  succes  k  sa  perfection/'  How  few  nations  can  answer 
to  this  test !  Yet  it  is  this  self-knowledge  that  has  kept  the  Jewish 
nation  intact  through  two  millennia  of  national  misfortunes. 

The  K0V(»n'ign  reprt^wnits  tlie  nation.  "When  ...  a  jieoplo 
confer  the  sovereignty  on  any  one  person,  they  invest  him  with 
their  uiuicrstanding  and  will,  and  make  over  to  him  their  obliga- 
tions and  rights,  so  far  as  relates  to  the  administration  of  the 
State,  and  the  exercise  of  public  authority.  The  sovereign,  or 
conductor  of  the  State,  thus  becoming  the  depositary  of  the 
obligations  and  rights  relative  to  government,  in  him  is  found  the 
moral  person,  who,  without  absolutely  ceasing  to  exist  in  the 
nation,  acts  thenoeforwards  only  in  him  and  by  him."  Sneh  is 
the  origin  of  tho  representative  character  attributed  to  the 
sovereign.  He  represents  the  nation  in  all  the  affairs  in  which 
he  may  happen  to  he  engaged  as  sovereign.  The  Prince  derives 
his  authority  from  the  nation ;  he  possesses  just  so  much  of  it  as 
they  have  thought  proper  to  entrust  him  with.  He  must  respect 
and  support,  the  fundamental  la\TO.  "  As  soon  as  a  Prince  attacks 
the  constitution  of  the  State,  he  breaks  the  contract  which  bound 
the  people  tc*  him ;  the  people  become  free  by  the  act  of  the 
sovereign,  and  can  no  Linger  view  him  but  as  an  usurper  who 
would  load  them  with  oppression,**  Here  Vattel  adopts  the 
views  of  Grotius,  who  had  declared  that  "  France,  Spain  herself, 
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England,  Sweden,  Denmark,  furnish  instances  of  kings  deposed 
by  their  people ;  so  that  there  are  at  present  few  sovereigns  in 
Eiuxipe  whose  rig] it  to  the  crown  rests  on  any  other  foundation 
than  tlie  right  which  the  people  possesse«  of  divesting  their 
sovereign  of  his  power  when  he  makes  an  ill  use  of  it." 

It  is  very  rlifficuh,  at  any  rate  to  the  present  writer,  to  follow 
in  the  light  of  hislorj^  this  class  of  reasoning.  It  is  difHcult  to 
say  more  in  the  light  of  instances  than  that  people  always  get 
rid  of  sovereigns  that  they  (with  good  or  bad  reason)  dislike  if 
they  have  an  organization  capable  of  securing  tliis  result.  If  the 
sovereign  is  an  able  man  he  usuaUy  retains  his  seat.  And  con- 
versely, if  a  man  is  sufficiently  able  he  will  attain  the  sovereign 
power  in  fact, if  not  in  name, in  the  community  to  which  he  belong. 
Vattel's  theory  of  the  origin  of  repreeentative  kingship  leaves  out 
of  aocoimt  men  like  Caesar,  Cromwell,  and  Napoleon.  And  the 
doctrine  of  representation  is  scarcely  more  real  when  it  is  applie<] 
to  Parliamentary  Government,  though  of  course  the  swing  of  the 
j>endulum  to  some  extent  secures  to  every  man  in  the  course  of 
a  long  life  some  rough  representation  of  his  political  notions 
What  in  fact  happens  is  that  sovereignty  tends  to  accommodate 
itself  to  a  line  of  government  that  encounters  the  leat^t  resistance 
in  the  bulk  of  the  people  and  secures  the  most  stable  equilibrium  in 
the  State.  In  practice  rightsand  representation  have  little  meaning. 
In  England  a  Government  could  be  in  power  for  years  after  having 
been  elected  by  a  minority  of  the  persons  who  actually  voted. 

However,  sovereignty  is  and  must  be  a  fact  however  it  is  at- 
tained and  retained.  We  approach  a  more  practical  matter  when 
Vattel  proceeds  to  discuss  the  business  of  a  sovereign.  It  is  his 
(or  their)  businees  to  proctire  for  the  land  a  liappy  plenty  of 
necessities.  For  this  tliere  must  Im*  a  sufficient  number  of  work- 
men. Emigration  should  therefore  be  forbidden.*  **L*6tÄt  doit 
encourager  le  travail,  animer  TinduHtrie,  exciter  lee  talents, 
proposer  des  recompenses,  des  honneurs,  des  privileges,  faire  en 
Borte  que  chacun  trouv^  k  vivre  de  son  travail.'*  The  sovereign 
ought  to  neglect  no  means  of  rendering  the  land  imder  his  Juris- 
diction as  well  cultivated  as  possible,  llie  labours  of  agricuHure 
should  be  held  in  honour.  Who  **  osent  m^priser  une  profeesion 
qui  trouvait  la  genre-humaine,  la  vocation  naturelle  de  rhomnie  ?'* 


^  lb  may  be  noticed  here  tliat  this  view  Hoa  been  from  time  to  timo  fnToiiivd 
by  the  Knglish  Courts,  which  Iulh  novor  ropurltfttod  the  n,r;runiont  that  omif^rs- 
tion  is  again-st  public  jKjIicy.     See  Hingtatvn  v.  Sidney  [1008J,  1  Ch.,  120, 488. 
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Vattel  even  advocates  the  establieliment  of  granaries  as  an 
exoollont  regulation  for  preventing  Bearcity,  as  an  automatic 
regulation  of  prices.  From  agricultm'e  he  tums  to  commerce,  by 
which — 

**  Les  pjirticuliers  et  les  Nations  peuvent  se  procurer  lee  choeee 
dont  ils  ont  besoin  et  quMls  ne  trouvent  paa  chez  eux.  ...  Le 
commerce  interieur  est  d'une  grande  utility  ;  il  foumit  h  tous 
Ifs  eitoyens  le  moyen  de  w?  procurer  les  choscfi  dont  ils  ont  beaoin, 
le  ntSceflöaire,  I'utilo  vt  Vii^veahlv.  ;  i!  fait  circiiler  I'argent,  excite 
Piiidustrie,  animc  le  travail,  ct,  donnant  la  subsistence  k  xai  trös- 
grand  nombre  de  sujets.  il  contribue  k  rrndre  le  paj's  plus  peup16 
ct  rßtat  plufl  puissant." 

Foreign  trade  has  two  additional  advantages :  it  gives  a  country 
things  she  caiuiot  herself  produce  and  it  may  augment  the  wealth 
of  a  nation,  and  V^attel  adds  with  respe<^  t(»  England,  '' Au- 
jourd'hui  c'est  principalement  le  commerce  qui  met  en  ea  main 
la  balance  de  i'Europe." 

The  laws  of  nature  vnth  respect  to  commerce  are  based  on  the 
duty  to  assist  and  make  others  perfect.  Evorj'  one  has  an 
imperfect  right  to  purchase  what  he  wants  at  a  reasonable  price 
from  those  who  do  not  need  the  goods  in  qui^tion.  But  there  is 
no  Kuck  right  to  compel  persons  to  buy,  since  everyone  is  at  hberty 
to  buy  or  not  to  buy.  This  clumsy  analysis  is  an  early  statement 
of  the  law  of  supply  and  demand,  obscured  of  course  hj  the 
curious  tloctrine  of  imperfect  obligation  by  which  Vattel  attempted 
to  clarify  his  juridical  ideas.  Everyone  is  willing  to  sell  what  he 
does  not  want  to  keep,  and  is  unwilling  to  sell  what  he  does  want 
to  keep  ;  while  everyone  is  willing  to  buy  what  he  needs  and  is 
unwilling  to  buy  what  he  does  not  need.  That  is  really  Vattel's 
position,  and  it  is  clearly  a  statement  of  the  law  of  supply  and 
demand.  But  Vattel  g(X«  on  to  JuHtify  the  then  currcrit  doctrine 
of  protection  on  the  ground  that  there  is  no  duty  to  buy,  though 
there  may  be  to  st'll  :  '"  Tout  etat,  par  consequent,  eti-t  en  dnnt  de 
d6fendre  Tentr^  des  marchandises  ^trangdres ;  et  les  peuples 
que  cetto  defense  int-^resse  n'ont  aucim  droit  de  sVn  plaindre, 
pas  meme  comme  si  on  leur  eut  refus6  un  office  d*humanite." 
We  may  seriously  doubt  if  Vattel's  premisc^p  will  ntand  the  strain 
of  this  argument.  His  earlier  argument  f>f  eqiial  and  reciprocal 
rights  and  duties  seems  inconsistent  witli  a  policy  that  tends  to 
shut  a  nation  out  from  its  family  obligations.  However,  the 
jurist  feels  no  doubt  on  the  subject : 
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"  Comme  done  il  appart  ient  k  chaque  nation  de  voir  ai  eile  veut 
cxercer  le  commerce  avec  une  autre,  ou  si  ello  ne  le  veut  pas,  et 
k  qucUes  conditions  eile  le  veut.  si  une  Natii>ii  a  souffert  pendant 
quelques  tempa  qu'une  autre  vint  conimei'ccr  dans  son  pays,  elJe 
demtMire  libre  d'interdire  quand  il  hii  plaira  ce  commerce,  de  le 
restreindre,  de  Tassujettir  k  cerfaim^s  regies,  et  le  peupJe  qui 
rexer9ait  ne  peut  se  plaindre  qu'on  lui  faüsc  imo  injustice." 

This  no  doubt  is  an  excellent  statement  of  the  condition  of 
things  with  which  Vattel  the  diplomatist  had  to  deal,  but  to  derive 
or  attempt  to  derive  such  a  condition  from  the  laws  of  nature  aß 
they  obtain  among  moral  beingp  seems  more  intereeting  than 
convincing.  Few  persons  can  doubt  that  protection  is  an  inter- 
ference, possibly  a  heaven-sent  interference,  with  the  laws  of 
natiure,  wdth  the  law  of  supply  and  demand.  However,  Vattel 
was  desirous  of  discussing  commercial  treaties,  and  it  was  perhaps 
natural  to  justify  their  existence.  As  soon  as  a  Gcovemment  has 
provided  for  national  necessities  and  insured  plenty,  the  second 
purpose  of  its  being,  that  of  procuring  the  true  happiness  of  tbe 
nation,  comes  into  sight.  To  secure  national  happiness  tbe 
sovereign  must,  instruct  and  enlighten  the  people.  The  education 
of  youth  is  one  of  the  most  important  matters  for  the  attention 
of  the  Grovemment.  Vatters  foresight  in  this  question  is  very 
remarkable.  He  foresaw,  indeed,  in  his  shrewd,  kindly  way  the 
whole  social  struggle  of  the  ninctt^ntli  century.  He  was  not  to  be 
blinded  by  the  talk  of  the  sacredness  of  preserving  intact  the 
sense  of  parental  duty.  If  parents  are  unable  by  their  circum- 
stances to  fulfil  their  duties,  the  State  must  intervene  in  the 
interest  of  the^  State.  "  11  ne  doit  point  8*en  repoeer  entierement 
BUT  les  peres."  But  the  Government  ought  not  to  stop  at  the 
education  of  the  individual.  It  ought  directly  to  encourage  arts 
and  sciences  and  freedom  of  philo.sophical  discussion.  It  ought 
to  make  every  effort  to  inspire  the  people  with  the  love  of  virtue 
and  the  abhorrence  of  vice  by  direct  example,  by  the  distribution 
of  favours,  by  the  banishment  of  whatever  is  corrupt.  Moreover 
it  should  inspire  the  people  with  patriotism.  State  railways  even 
are  foreshadowed  by  the  statement  that  the  maintenance  of 
highways  and  canals  is  the  business  of  the  sovereign  power. 
Vattel  carries  his  socialism,  as  some  people  woidd  call  it,  even  into 
the  realm  of  Religion  :  "  Une  Nation  doit  done  etre  pieuse." 
Religion,  in  so  far  as  it  is  an  external  matter,  is  an  affair  of  the 
State.    He  would,  of  course,  constrain  no  one  in  the  matter  of 
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religion.  Liberty  of  oonecience,  lie  tells  iis,  is  a  natural  and 
invioLible  right.  But  a  citizen  mutit  not  ojKvly  do  what  lie  pleaaes 
without  regard  lo  the  consequences  that  this  may  produce  in 
society.  It  belongs  to  the  nation  at  large  to  detertnine  what 
rehgion  she  would  follow  and  what  public  worship  she  tliinks 
projier  to  estnblish.  If  necessary*  she  can  t^tablish  more  than  one 
religion  ;  but  if  a  particular  sect  is  too  small  to  demand  a  separate 
establishment,  the  dissenters  may  depart.  There  should,  how- 
ever, be  "  a  universal  toleration  of  all  religions  which  contain 
no  tenets  that  arc  tlangerous  cither  to  morality  or  the  State." 
The  religion  of  the  Prince  himself  does  not  matter  so  long  as  he 
carries  out  the  behest  of  the  community.  Did  not  Joan  of 
Hochberg  remain  ruler  of  Neufchatel  after  that  prinoipahty 
adopted  the  Protestant  faith  ;  and  did  she  not,  though  still  a 
Catholic,  sign  and  sanction  the  ecclesiastical  laws  and  consti- 
tutions ?  Here  we  have  State  control  indeed  ;  a  State  with  rulers 
who  are  mere  conduit^pipes  of  the  popular  will.  Vattel  is  deter- 
mined that  the  State  shall  be  absolute  master  in  its  own  house.  Ho 
will  have  no  Papal  interference;  no  appeals  to  Rome;  nothing  that 
can  limit  in  any  fashion  whatever  the  perfect  freedom  of  the  com- 
munity. He  amply  justifies  his  position  with  elaborate  instances. 
Vattel  turns  from  Religion  to  Justice,  which  hv-  defines  as  the 
force  which  supports  the  laws  with  vigour  and  justly  applies  them 
to  every  case  that  presents  itself.  He  carries  justice  farther 
than  the  Courts.  He  insists  on  the  uses  of  distributive  justice — 
the  treatment  in  society  of  everyone  aceording  to  his  deserts. 
This  i>rinciple  ought  to  regulate  the  distribution  of  pubfic  employ- 
ment and  public  rewards.  His  discussion  of  the  right  of  punish- 
ment is  full  of  iutorcs-t..  It  is  fountled  on  the  right  of  personal 
safety,  the  right  to  provide  for  security  against  any  and  every 
attack.  Wlien  men  unite  in  a  society  or  nation,  that  society  is 
charged  with  the  duty  of  providing  for  the  safely  of  its  members. 
In  this  way  the  right  of  private  war  is  merged  in  this  pubHc  duty 
of  protection.  The  nation,  being  a  moral  person,  has  also  a  right 
to  provide  for  its  own  saiety  by  punishing  those  who  trespass 
against  its  laws.  Thence  arose  both  civil  and  criminal  jurisdic- 
tion ;  the  avenging  both  of  private  and  public  offences.  The 
right  of  public  war  also  exists,  for  the  nation  must  protect  itself 
against  other  nations  as  well  as  against  individuals. 

This  leads  us  to  the  Third  Object  of  Government,  the  duty  to 
fortify  the  nation  against  external  attacks.    The  strength  of  a 
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nation  conßbte  in  the  number  of  it«  citizens,  their  military  capa- 
city and  their  riches.  It  is  the  buflin<?e8  of  a  Cioveniinent  to 
increase  these  three  sources  of  strength,  always  remembering  tliat 
"  la  puissance  d'uno  nation  est  relative  ;  on  tloit  la  mesiirer  sur 
cello  de  ses  voisins,  ou  do  tons  lee  peuples  dont  eile  peut  avoir 
quelque  chose  k  craintiro/' 

The  principle  that  lies  1:>chind  all  modem  discussions  of  what  is 
known  as  the  two-power  standard  of  navaJ  strength  has  not  often 
been  stated  with  such  lucidity.  The  remaining  propositions  of 
the  book  hardly  call  for  notice  here,  though  much  might  be  written 
on  the  right  of  separation  from  a  nation,  on  the  doctrine  of 
effective  occupation,  and  on  tlic  right  of  Eminent  Domain,  the 
right  on  the  pail  of  the  State  in  case  of  necessity  to  all  the  wealth 
within  the  State.  This  doctrine  is  of  course  a  natural  corollary 
of  the  duty  of  self-protection,  but  it  is  also  a  convenient  instru- 
ment in  tlie  hands  of  a  doctrinaire  socialist  or  a  Finance  Minister. 

I  do  not  prop*.>se  to  do  more  than  touch  upon  that  portion  of 
Vattei's  great  work  which  is  restricted  to  what  we  call  to-day 
Liternational  Law.  The  field  in  one  sense  is  too  vast,  in  another 
too  restricted.  I  have  indicated  at  some  length  the  general 
principles  that  inspire  Vattei's  treatment  of  Internationa]  relation- 
ships, and  that  is  sufficient  for  my  general  purpose  since  I  was 
chiefly  anxious  to  consider  this  author  as  a  jurist  without  reference 
to  any  special  branch  of  law.  But  some  atlditional  raference  mu*;t 
be  made  to  hLs  first  principles  as  set  fort}»  in  his  Sectmd  Book, 
which  treats  *'  of  a  nation  considered  in  its  relation  to  others." 

Whatever  duties  each  man  owes  to  other  men,  the  same  docs 
each  nation  in  its  way  owe  to  other  nations.  Therefore  one  State 
owes  to  another  State  whatever  it  owes  to  itself,  so  far  as  that 
other  stands  in  real  need  of  its  assistance,  and  the  former  can 
grant  it  without  neglecting  the  duties  that  it  owes  Lo  itself  : 
*' Telle  est  la  loi  6temelle  et  immuable  de  Ja  Nature."  Thus,  he 
points  out,  the  calamities  of  Portugal  arising  from  the  Lisbon 
earthquake  gave  England  an  opportiuiity  of  fulfilling  the  duties  of 
humanity  with  that  noble  generosity  which  characterizes  a  great 
nation.  Rut  one  nation  mus-t  not  force  its  good  offices  on  another. 
Grotius  asserted  the  general  right  to  punish  infamous  behaviour 
by  other  nations,  but  Vattcl  denies  this  miless  the  behavioiu- 
directly  affects  the  nation  desiring  to  intervene.  And  again,  you 
have  no  right  to  comf)el  another  nation  to  help  you.  But  the  law 
of  love  applies.     It  is  the  duty  of  nations  to  love  one  another.     In 
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all  this  there  is  much  that  is  interesting.  The  earthquake  at 
Meööina  and  the  misconduct  of  the  Grovemment  responsible  for 
the  Congi»  horrom,  inak4»  Vatt^^l'K  remarks  as  nuidern  im  inaj'  be. 

Again  ho  assert«  the  general  obligaticm  uf  nations  to  trade  with 
each  other  and  he  advocates  the  utmost  freedom  of  trade,  though 
he  adds,  with  his  usual  caution,  that  each  nation  must  decide  if 
the  commerce  in  question  is  hkely  to  be  useful  to  it.  He  then  laj's 
down  the  rule  that  every  nation  i&  entitled  to  security — namely, 
to  preserve  herself  from  all  injury  and  to  prevent  all  intervention 
or  interference  in  her  private  affairs.  He  is  careful,  however,  to 
point  out  that  the  occupation  of  a  nation  does  not  exclude 
absolutely  all  right»  of  other  nations  in  the  territory.  Everyone 
relainB  the  right  to  obtain,  if  ueceHsary.  not  onJy  food  and  nlupK 
and  otiier  goods  at  a  fair  price»  but  alsi)  the  right  of  intermarriage 
in  order  to  secure  the  continuity  of  the  nation.  W'omen  for  this 
purpose,  he  adds,  may  be  carried  ofE.  It  is  in  this  \xx)k  that  the 
subject  of  treatieB,  on  which  Vattel  was  the  greatest  living  ex- 
ponent in  his  age,  is  treated  at  length.  It  is  not  possible  to  de-al 
with  liis  special  branch  of  law  here,  but  Vattel's  treatment  of  it 
is  not  likely  to  be  forgotten.  His  advocacy  of  Arbitration  is 
likewiH«^  i)f  very  real  uuportaiice,  and  may  be  of  more  value  in  the 
future  than  during  the  last  century  and  a  half. 

The  Third  Book  deaJs  with  War,  which  Vattel  defines  as  "cet 
etat  dans  lequel  on  poursuit  son  droit  par  la  force."  PubUe  war 
is  carried  on  between  nations  ;  privativ  Avar  between  individuaLs. 
Private  war  comes  within  the  law  of  nature,  Natuje  gives  men  a 
right  to  employ  force  when  it  is  necessary  for  their  defence,  and 
for  the  preservation  of  their  rights.  But  as  we  have  seen,  society 
takes  upon  it-self  this  duty  and  so  has,  for  the  time  being,  ex- 
tinguished the  right  of  private  war.  Thus  the  sovereign  power 
alone  ha«  the  right  to  make  war.  For  this  purjx>8e  he  has  the  right 
to  raise  troops,  and  every  citizen  is  bound  to  serve  and  defend  the 
State  en  far  as  he  is  capable.  No  person  is  naturally  exempt  from 
taking  up  arms  in  defence  of  the  State.  But  war  nuist  be  just. 
The  right  of  making  war  belongs  to  nations  only  as  a  remedy 
against  injustice.  Here  once  more  Vattel  gives  us  the  ideal  for 
the  real-  He  knew  well  enough  that  wars  on  behalf  of  right  and 
justice  have  been  rare  enough.  He  tells  us  of  no  remedy  against 
unjust  war.  TIk?  only  remedy  is  that  great  Repubhc  of  which 
Wolff  dreamed  and  which  to-day  is  again  in  the  minds  of  men. 
But  so  insistent  is  VatteJ  on  the  necessity  of  maintaining  peace 
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that  ho  iDsists  on  the  necessity  of  a  formal  dtKxlaration  of  war — 
a  Bes  PceniierUicey  bo  t-o  speak. 

It  is  noticx-^ablt)  that  thiH  jurist  gives  us  no  lengthy  ditscUBsion 
of  the  vexed  problems  of  neutrality.  His  definition  of  contraband 
is,  however,  of  real  value  :  "  les  choees  qui  sont  d'un  tsai^ 
particulier  pour  la  guerre,  et  dont  on  einpeche  le  transport-  ches 
rexinemi,  e'appellent  maroliandi«e8  de  contrebande."  He  goes  on 
to  deal  with  the  rights  of  nations  in  war  forbidding  assassinatictn 
and  the  use  of  poison ;  with  faith  between  enemies,  acquisition  by 
war,  the  right  of  postliminium,  the  rights  of  private  pert^oiis  in 
war  ;  and,  lastiy.  convention  in  war.  ' 

The  Fourth  and  last  book  deals  with  the  Restoration  of  PeAoaj 
and  Embatisies.  The  question  of  the  asylum  offered  by  aai 
ambassador *s  house  is  discussed  with  care. 

Le  Droit  des  Geiis  is  certainly  a  work  of  the  first  magnitude.  It 
modernized  the  whole  theory  and  business  of  International  Law, 
brought  it  out  of  the  study  into  the  field,  the  mart,  the  council 
chamber,  and  the  palace.  The  law  of  nations  was  no  longer  a 
mystery.  One  of  its  most  brilliant  practical  exponents  became 
its  popularizer.  He  did,  indeed,  much  for  nations,  for  he  imposed 
upon  them  theories  of  moral  rational  development  up  to  wldch  it 
became»  in  a  sense,  necessary  for  them  to  live.  I  have  ventured 
here  and  there  in  this  paper  to  criticize  Vattel's  premises,  methods, 
and  conclusions,  and  even  to  say  that  the  ideals  which  he  placed 
before  the  nations  of  the  world,  high  though  they  are,  might 
possibly  have  been  higher.  Certainly  it  appears  to  me  that  Wolff 
was  by  far  the  greater  thinker  of  the  two,  and  no  doubt  Vattel 
himself  would  have  admitted  this.  But,  on  the  other  hand,  Vattel 
waa  a  practical  man,  and  he  brought  WolflE^s  doctrines,  with 
certain  modifications,  into  the  domain  of  practical  life.  To  have, 
done  thiö  wan  in  it.self  an  achievement  that  wiU  immortalize  his 
name.  But  Vattel  was  far  more  than  a  practical  man.  He  was  a 
thinker  of  great  distüietion  and  of  great  honesty,  and  he  pos»e*»e<l 
what  few  thinkers  of  that  age  possessed,  a  profound  rt4igioU8  faith. 
If  he  has  no  other  k^sson  for  our  age  he  has  tliis :  that  the  limits  of 
human  speculation  are  narrow  whUe  the  range  of  faith  is  infinite,, 
and  lliat  man  may  choose  the  range  of  faith  with  perfect  ivaeon-^ 
ablenesB  for  the  purpose  of  determining  his  conduct.  The  logical 
8t  ructure  of  hximan  society  stands  wit  hin  a  larger  and  nobler  house . 
But  Vattel  had,  as  we  know,  much  else  to  teach,  and  the  amity  of 
nations  to-day  owes  many  things  to  the  Diplomatist  of  Neufohatel. 
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This  eminent  Italian  Jurist-,  descended  from  an  ancient  family, 
was  Iwrn,  1735,  at  Milan,  and  died  in  that  city,  1794,  Educated 
by  the  Jesuits  of  Parma,  ho  was  one  of  the  firöt  luemtMsre  of  a 
literary  society  which  was  formed  in  Milan  on  the  model  of  that 
of  Holvetius,  his  elder  by  twenty  years. 

Beccaria  published  a  journal  II  Caffe^  or  Le  Caji,  about  1763, 
after  the  manner  of  The  Speciaior,  by  Addison,  jointly  with  the 
distinguished  brothers  Peter  Verri,  statesman  and  author,  and 
Count  Alexander  Verri,  barrister  and  historian,  both  Milanese 
of  the  same  perod. 

The  object  of  this  Journal  was  to  spread  new  ideas  in  Italy. 
The  \vriting  of  these  ideas  led  Beccaria  to  see  the  iniquities  of  the 
criminal  justice  of  his  day,  and  by  the  advice  of  the  brothers 
Verri,  he  was  persuaded  to  write  his  famous  treatise  Dei  DeliiH  e 
deUe  Pene,  This  book  was  commenced  1763  and  was  published 
1764.  It  was  translated  into  several  languages  and  universally 
admired — into  French  (1766)  under  the  name  of  Des  DeliU  ü 
des  Peines^  with  a  commentary  attributed  to  Voltaire,  and  into 
English  (1676)  under  the  title  of  An  Essay  on  Crimes  and  Punish- 
tnents. 

The  author  of  this  celebrated  work  was  not  at  the  time  quite 
twenty-seven  years  of  age.  Many  times  lie  nearly  abandoned  his 
undertaking,  for  he  was  easily  disoouraged,  being  of  a  lethargic 
and  nervous  temperament.  "  1  owe  all,"  ho  said,  "  to  French 
books  ;  they  have  developed  in  my  soul  the  feeling  for  humanity 
previoiLsly  filled  with  eight  years  of  fanatie-al  etlueation."  Ho 
frequently  quoted  those  authors  which  were  to  him  the  most 
familiar,  D'Alembert,  Diderot,  BuflFon,  Hiune,  Condillac,  Mont-t«- 
quieu,  Helv^tius.  "Their  immortal  works  were  my  continual 
reading,  the  object  of  my  preoccupation  during  the  day  and  of 
my  meditation  during  the  night.'*  The  work  of  Helvetius, 
UEsprii,  or  The  Mind  (wherein  it  was  suggested  that  virtue  and 
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vice  chiefly  depended  on  climate),  awoke  his  attention  to  all  the 
blludiiet»  and  misery  of  humanity. 

After  the  completion  of  his  writings  he  feared  to  publish  them. 
Notwithstanding  the  protection  he  had  under  the  administra- 
tion of  Comte  Firmiani,  he  secretly  pubhshed  them  in  Livoiune. 
In  I7ft4  he  wrote  to  Pierre  Verri :  "If  our  friendsliip  ha<i  not 
sustained  me,  1  should  have  abandoned  my  project,  for  by  in- 
clination I  prefer  obscurity."  He  feared  persecution,  and  often 
veiled  his  thoughts  in  vague,  uncertain  expressions. 

His  reply  to  L'Abb6  MorelJet,  who  reproached  him  for  obscnrity 
in  some  of  his  passages,  was  :  *'  I  ought  to  tell  you  that  I  have  had 
b<>fore  me  whilst  writing  the  example  of  Macliiavel,  of  (^fthlcit. 
and  Oiaimone.  I  have  heard  the  clank  of  the  chains  of  super- 
stition and  fanaticism  stitting  the  cry  of  truth,  and  the  sight  of 
this  starLhng  spectacle  determined  me  to  enveJop  the  light  in 

cloud.    I  wish  to  defend  the  cause  of  humanity  without  being  a 

martyr,"  ^^M 

Tfie  Essay  on  Crimes  and  PunishmefUs  appeared  as  the  outcome^* 
of  his  study  of  French  philosopliy,  of  French  rationalism,  o» 
bearing  on  existing  jienal  legislation.  It  invoked  juridical  tradi- 
tion, reason,  and  sentiment.  It  eloquently  interpreted  the  pro- 
testations of  the  public  conscience  against  secret  procedure  ; 
against  the  oath  imposed  on  the  accused  ;  against  confiscation, 
infamous  punisliments :  their  inequahty,  and  the  atrocity  of 
torture.  It  separated  clearly  divine  justice  from  human  justice, 
crimes  from  sins,  repudiated  the  right  of  vengeanoe.  assigned 
rightly  the  basis  of  pmiishment  for  general  use,  declared  the 
punishment  of  de-ath  useless,  demande<l  the  proper  proportion  of 
punishments  to  crimes  and  the  separation  of  judicial  power  from 
that  of  legislative  power.  Never  did  a  book  appear  at  a  more 
opportune  time.  It  had  an  extraordinary'  sucwss ;  it  was  an 
event ;  in  eighteen  months  from  pubHcation  it  passed  through 
six  editions  ;  in  a  few  years  through  thirty-two  Italian  editions  : 
four  editions  of  the  English  translation  were  issued,  and  it  was 
translated  into  most  European  languages.  The  French  philo- 
sophers welcome<l  it  with  enthusiasm,  as  the  result  and  to  tho 
honour  of  their  doctrines.  L'Al)b6  Morellet  translated  it ; 
Diderot  annotated  it ;  Voltaire  commentated  it.  It  was  applauded 
by  D'Alembert,  BufFon,  HeJv6tius,  Baron  d'Holbach  and  all  the 
dmes  sensibles.  Perhaps  no  book  of  the  kind  was  ever  received 
with  more  avidity,  more  generally  read,  or  more  universall}' 
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applauded.  There  was  also  published  a  eonimontary,  attributed 
to  Voltaire,  There  is  no  evidenoe  of  this  boiiig  Voltaire's  ezoept 
that  of  public  opinion. 

Ill  1760  Beccaria  went  to  Paris  and  was  received  ever>'where 
with  the  most  lively  admiration  and  sympathies,  con  adoraziotie, 
says  Alexander  Verri,  who  accompanied  him.  The  visit  lasted 
only  a  few  weeks.  Happily  married  to  a  wife  he  atlored,  find 
whom  he  left  at  Milan,  he  could  not  live  away  from  her,  con- 
stantly writing  to  her,  expressing  his  sorrow  at  nut  seeing  her, 
and  inconsolable  at  leaving  her.  *^  Souviens-toi,^^  he  wr<jte  to 
her,  "  whom  I  prefer  to  all  Paris,  the  most  attractive  place  in 
the  world.  My  wife,  my  children,  and  my  friends  fill,  without 
ce-asing,  my  thoughts.  Imagination,  the  despot  of  my  life,  leaves 
me  to  enjoy  neither  the  speetaclcs  of  nature  nor  those  of  art, 
which  are  not  wanting  in  this  journey  and  in  this  beautiful  city." 

Returning  to  Milan,  he  never  agam  left  that  city.  His  life 
flowed  on,  as  he  said,  peacefully  and  in  soUtude.  (**  lo  meno  una 
vita  tranquilla  e  solitaria  ")  Some  passages  in  his  book  which 
touched  on  rehgion  disturbed  him,  but  no  denunciation  followed. 
"  Le  Comte  Firmiani,"  he  wrote  to  L'Abb^  Morellet,  "  protected 
my  lx>ok,  and  it  is  to  liim  that  I  owe  my  tranqtiiUity."  He  was 
far  from  being  inseiisible  to  glory ;  he  recognized  that  a  hterary 
reputation,  liberty  for  himself,  and  a  compassion  for  the  misfor- 
tunes of  mankind,  were  in  him  thi'ee  sentiments  equally  alive,  but 
he  wished  for  a  glory  wliich  would  not  disturb  hira  or  require  him 
to  sacrifice  the  repose  and  the  happiness  of  his  private  life.  His 
enthusiasm  for  reform  fell  short  before  this  peril,  and  he  wisely 
oonoiliated  the  estabUsIied  power. 

In  1768  the  Austrian  Government,  hearing  that  Beccaria  had 
refused  the  offer  of  Catherine  II.  to  live  in  St.  Petersburg,  created 
in  his  favour,  at  Milan,  a  chair  of  political  economy.  Ho  was 
induced  by  this  honour  conferred  on  him  to  pubUsh  some  work 
upon  this  subject.  He  had  the  satisfaction  in  seeing  during  his 
life  the  introduction  into  legislation  of  the  principles  that  he  had 
proclaimed.  He  took  part  in  1791  in  the  Milanese  Commission 
instituted  for  the  reform  of  civil  and  criminal  procedure. 

L'Abb6  Morellet,  the  translator  of  Beccaria's  great  work,  said 
that  its  author  was  actuated  by  true  sentiment,  love  of  literary 
fame,  love  of  hberty,  and  compassion  for  the  unhappj'  condition 
of  mankind  enslaved  by  so  many  errors.  '*  Beccaria,"  said  M, 
Villemain,  *'  had  a  sensible  and  generous  heart,  rather  than  a 
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far-6oeing  niiiid  ;  a  man  full  of  ideaa.  One  owes  to  the  author  of 
The  Essay  an  Crimes  and  Punishments  an  everlafiting  recognition, 
thougli  his  work  could  not  be  considered  as  that  of  a  genius." 

"  Beccaria,"  said  M.  Mougin  (Encydopedie  N<yuvelh\  **  waß 
never  a  thinker.  He  was  confused  by  an  equal  admiration  for 
two  different  men,  Helvetius  and  Montesquieu.  Between  tl« 
two  different  men,  he  himself  (their  pupil)  said  he  oonld  see  ni 
distinction — to  him  they  were  both  philoeophers.  In  these  ti^o 
lives  he  only  saw  their  feeling  for  humanity  and  a  tcndemc-^s  for 
every  one.  He  could  not  fathom  their  assertions,  often  diverse 
and  contradictory,  either  in  the  germ  or  developing.  His  work 
was  not  one  of  original  lliought.  of  learned  and  profoimd  thought, 
which  one  expects  to  find  in  Beocaria." 

'*The  age  in  which  Beccaria  wrote/*  said  M.  Leminier,  "  was 
one  in  which  the  right«  of  humanity  (before  ignored  and  violatedy^ 
were  suddenl}^  and  quickly  sought  to  be  established.  The  science 
of  criminal  law  was  without  scientific  character,  and  met  w!th 
general  opposition.  It  was  a  period  when,  in  the  pursuit  of 
such  a  reform,  talent  was  genius,  and  courage  was  talent — one 
who  took  the  lead  was  certain  to  receive  the  esteem  and  admira- 
tion of  his  contemporaries.  Beccaria  publislied  his  Essay  on 
Crimes  und  Punishtnenis  not  ae  a  scientific  work,  but  as  a  zealous 
pamphlet,  which  showed  the  enthusiasm  of  his  opinions." 

Another  ^Titer  says:  "These  appreciations  do  not  seem  to 
rentier  sufficient  justice  to  Beccaria.  ÄJ1  the  world  now  reoog- 
nizes  that  Beccaria  took  up  the  reform  of  penal  legislation,  which 
he  pleaded  with  a  hmiinous  reason,  an  eloquent  passion,  and  won 
almost  immediately  an  honour  no  one  could  share  with  him. 
The  rapidity  of  his  success  seemed  to  diminish  his  merit.  It  was 
at  the  samp  time  liis  good -fortune  to  formulate  the  sentence 
pronounced  at  a  later  period,  by  the  pubHc  opinion  of  all  Europe 
against  existing  judicial  institutions/'  Is  that  the  idea  we  ought 
to  have  of  Beccaria  1  Has  his  book  only  been  negative,  or 
destructive,  or  revolutionaiy  ?  Ought  one  to  consider  his 
Essay  as  a  mere  pampldet,  that  is  to  say,  a  mere  incident  ? 
It  is  a  work  in  all  the  acceptance  of  the  word.  For  Beccaria  was 
not  bom  to  destroy  the  ancient  edifice  of  a  legislation  previously 
so  odious.  He  dug  the  foundations  of  a  new  edifice,  he  fashioned 
the  ?natertal,  he  traced  the  plan.  The  Essay  on  Crimes  and 
PunishmetUs  is  one  of  the  books  of  the  eighteenth  century  froni 
which  one  can  even  at  this  day  draw  some  lessons.    One  must 
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not  forget  that  Beccaria  wa£  the  first  publicist  to  question  the 
law  a»  to  the  puniuhnientB  of  death.  His  name  wiU  ever  be 
associated  with  the  idea  of  the  suppression  of  the  Hoaffold, 
Whatever  objection  there  may  be  to  this  idea,  one  must  aJways 
recognize  that  Beccaria  was  brave  and  original  enough  to  pro- 
claim— in  the  face  of  legislators  who  maintained  a  vigorous  belief 
to  the  contrary,  and  of  philosophers  who  justified  it,  and  of  all 
history,  which  proved  that  the  punishment  of  death  was  applied 
everywhere  and  at  all  times — that  this  punishment  exceeded 
the  right  of  the  legislator  and  the  Judge  ;  in  one  word,  lie  denied 
their  right,  in  the  name  of  the  human  heart — that  source  of  all 
great  thouglit«  (according  to  Vauvenargues)  of  the  past,  of  the 
preeent,  and  until  cold  reason  appears  to  repress  it,  also  of  the 
future. 

After  this  is  it  true  to  say  that  societies  for  the  promotion  of 
that  principle  and  the  sociaJ  philosophy  of  the  eighteenth  ctmturj' 
owe  nothing  to  Beccaria  ?  Wae  he  not,  as  he  said  of  himself, 
in  the  track  of  the  French  philosophers  ?  He  did  not  work  his 
thoughts  in  new  ways,  he  worked  upon  the  lines  of  the  old  masters. 
He  accepted  without  dispute  the  "  oontrat  social "  of  Rousseau. 
He  supposed,  like  Rousseau  (and  by  so  doing  followed  in  the  same 
stream  of  ideas  where  Rousseau  and  HehxHius  had  given  him 
the  lead),  that  this  contract  was  founded  on  sooial  grounds, 
derived  from  a  common  want,  a  common  interest.  Like  Voltaire, 
Beccaria  saw  in  the  religious  institutions  of  humanity  nothing 
but  the  pohtics  of  legislators,  the  work  of  daring  men,  which 
deceived  others,  who,  like  themselves,  trained  the  ignorant  to 
follow  in  their  steps." 

Another  writer  says  :  "WTien  the  Eesay  appeared,  Beccaria 
was  stamped  wit  h  that  immortality  which  belongs  only  to  geniuses, 
bom  to  be  benefactors  of  their  times.  Qutque  sui  memorea  alios 
fecere  merendo.  Never  before  did  so  small  a  book  produce  so  great 
an  effect.  Never  were  truths  so  consoling  and  sacred  compressed 
into  so  small  a  space.  Innocence  and  justice,  human  hberty 
and  social  peace  were  shown  to  the  world  welded  into  one  in- 
dissoluble link.  The  origin,  the  bneis,  and  the  limit«  of  the  right 
to  punish  were  presented  in  such  a  manner  impossible  to  be 
ignored.  The  legislator  knew  that  he  should  not  pronounce 
judgment,  and  the  Judge  that  he  should  only  interpret  the  laws." 

Dumont  wrote  in  1811  :  '*  Beccaria  first  examined  tlw  efficacy 
of   pimishments  by   considering  their  effect  upon  the  hiuuan 
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heart ;  by  calculating  the  force  of  the  motivee  by  which  individuals 
are  impelled  to  the  conuuifision  of  crimee,  and  of  those  opposite 
motivea  which  tho  law  ought  to  present.  ThiB  species  of 
analytical  iiu'rit  wa«,  liowever,  lees  the  cause  of  his  great  succegs 
than  the  courage  with  which  he  attacked  established  errors^  and 
that  eloquent  humanity  which  spreads  so  ÜveJy  an  interest  over 
his  work  ";  after  this,  says  M.  Lunefont,  "  I  scruple  to  say  that 
he  is  destitute  of  method,  that  he  is  not  directed  by  any  general 
principle,  that  he  only  glances  at  the  meet  important  questions, 
that  hti  carefully  shows  ail  practical  discussions  in  which  it  would 
have  been  evident  that  he  was  acquainted  with  the  science  of 
jurisprudence.  Ho  announces  two  distinct  objects  :  Crimes  and 
Piuiishn^ents  ;  he  adds  to  these  occasionally  Procedure  ;  and  thei*e 
three  vast  subjects  with  difi&oulty  furnish  matter  for  one  little 
volume." 

Tho  editions  of  tliis  work,  not  more  than  two  hundred  pages, 
including  the  commentary  attributed  to  Voltaire,  multiplied 
raj)idly.  In  Italy  threo  editions  were  sold  in  the  first  six  months. 
and  three  more  the  following  year.  It  was  translated  into  French 
(nt)6)  at  the  instance  of  Malesherbes,  by  L'Abb6  Morellet,  who 
brought  into  this  work  his  passionate  interest  for  himian  misery, 
and  arrange«!  the  ditTerent  jm-rts  of  this  fine  work  in  an  order  he 
judged  suitable,  and  approved  by  Beccaria. 

M.  Challon  de  Liay  published  a  second  translation,  and  in  1707 
a  second  edition  of  Morellet's  translation  appeared  with  notes  by 
Diderot,  together  with  St,  Aubin's  translation  of  Bentham's 
Tk^'ory  of  Pe^ial  Lmv.  In  Prussia,  in  Bussia«  and  in  Tuscany, 
the  sovereign  and  the  people  honoured  tho  man  who  was  at  the 
time  the  defender  of  the  safety  of  subjects  and  of  the  stability 
of  rJc>vernnients.  Tatherine  11.  of  Russia  had  the  Essay 
translated  and  inserted  among  her  new  Code  of  laws,  abolished 
torture  in  her  dominions,  and  accompanird  the  aboUtion  by  an 
edict  of  toleration.  Frederick  of  Prussia  and  Duke  Leopold  of 
Tuscany  took  the  same  step.  The  movement  that  destroyed 
torture  was  an  emotional  one  rather  than  an  intellectual  one. 
Joseph  TI.  of  Austria  soon  after  abolished,  with  few  exceptions, 
the  punishment  of  death  throughout  his  dominions.  The  ad- 
ministration of  Berne  ordered  a  medal  to  be  coined  in  Beccaria's 
honour.  Coray  translated  the  Essay  into  Greek  and  pub- 
lishpd  it  in  1802.  Tjord  Afansfield,  it  is  said,  never  j)ronoimced 
the  name  of  Beccaria  without  a  visible  sign  of  respect.    So  great  a 
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BUccesR,  even  though  it  was  in  the  interests  of  humanity,  was  not 
exempt  from  attacks  of  onvy  and  fanaticism.  These  attacks 
were  brought  against  him  in  Milan,  accusations  of  impiety  and 
sedition.  The  po\\erful  influence  of  Count  Fimiiani  alone  pre- 
tectal him,  declaring  that  the  author  and  his  wtjrk  were  under 
his  protection,  ho  Iiad  created  for  him  in  Milan  the  chair  of  p<)liticfil 
economy,  and  when  it  was  established  Beccaria  endeavoured  to 
teach  those  who  had  fonnerly  plamicd  his  ruin.  BeccariaV  other 
important  works  were  :  On  the  Disorder  of  Motwy  in  the  State  of 
Milan  and  Ute  Means  of  Bemedying  it  (1792),  Researches  njion 
the  Nature  of  Style  ( 1 765),  an  ingenious  reflection  up:>n  the  forma- 
tion of  language«! — where  the  author  alluded  to  two  principles — 
the  expression  of  pleasaire  and  of  sorrf>w  and  the  imitation  of 
objects.  It' was  printed  in  his  Journal  Le  Cafe  and  translated 
(1771)  by  L*Abb6  Morellet ;  Discourse  upon  Commerce  and 
Public  Adniinisirativn  (1769),  translated  by  Antonie  Comparet ; 
Report  upon  a  Project  of  Uniformity  of  Weights  nvd  Measures 
(1781). 

A  hundred  years  after  the  publication  of  the  Essay  on  Crimes 
and  Punishment,  Caesar  Cantii,  a  learned  Milanese  historian,  pub- 
lished a  work  called  An  Essay  on  Beccaria  and  the  Penal  Law, 
Tliis  M'ork  app-ared  in  ItuLian  in  Plorena^  in  1862.  In  tliis  long 
and  complete  monograph  Cantii  first  examined  the  earlier  state 
of  penal  legislation  Ijefore  the  time  t)f  Beccaria — the  prisoner,  his 
punishments  in  Italy,  and  especially  among  the  Milanese  at  that 
period — and  of  torture  previous  to  and  since  the  Christian  era. 
He  cited  the  most  important  Roman  authorities  upon  penal  law 
and  torture,  and  mentioned  the  most  ancient  works  which  he 
had  read  on  the  applications  of  that  punishment.  He  cited  the 
work  of  Martin  Bernard,  which  reverted  to  the  early  times  of 
Christianity,  La  Tortura  ex  f oris  Christianoram  proscribenda.  and 
a  jurisconsult  Gra3vius  who,  before  Beccaria,  had  8ho\^Ti  their 
iniquity.  The  autliors  he  cited  in  this  work  are  innumerable. 
There  is  not  a  criminologist  of  the  least  distinction  whom  he  did 
not  bring  to  light.  Cantu,  after  he  had  written  the  history  of 
Beccaria's  great  work,  demonstrated  the  doctrines  of  the  Ency- 
olopödistes,  the  social  contract,  the  system  which  gave  society 
the  right  to  defend  itself,  which  forms  the  basis  of  law,  and  the 
foundation  of  punishment. 

Passing  from  the  theoretical  to  the  practiciil.  Cantu  reviewed 
and  criticized  the  reforms  which  were  accomplished  under  the 
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influence  of  6ecoaria*8  book,  and,  approaching  the  theorke  and 
modem  application  of  the  criminal  law,  ho  appreciated  with  a 
profoiuid  suggestion  the  juridical  strength  and  philosophy  of 
BtHicaria's  work.  In  hin  apprcciations  of  the  law  of  pimißhment, 
Cantü  was  inspired  by  some  clearer  principle,  and  criticized  the 
theories  of  Beecaria  founded  upon  the  syHtem  of  the  origin  of 
society,  such  as  were  conceived  by  the  philosophers  of  that  period. 
He  reproached  Bcocaria  for  resisting  the  interpretation  of  the 
law,  enumerating  the  cases  where  this  interpretation  was  perhaps 
useful  and  necessary,  noting  at  the  same  time  the  economical 
errors  of  Beccaria.  He  nevertheless  assigned  him  his  true  place 
in  the  reform  of  criminal  jurispnidence.  and  concluded  that  if 
Beccaria  was  not  quite  the  first  to  demand  reform,  the  glory  of 
accomplishment  was  at  least  his  alone.  Ina  word,  Cantü  admire« 
and  criticizes  at  the  same  time. 

Beccaria'ß  work  was  not  intended  to  be  a  complete  system  of 
penal  law ;  it  was  mainly  directed  against  the  most  flagrant 
errors  and  abuscfl  of  contemporaneouH  legislation,  particularly 
against  torture  and  the  punish ment  of  deal h .  These  t wo 
forms  of  punishment  previous  to  the  da^n  of  Beccaria  were 
the  chief  and  largely  the  only  forms  of  punishment.  Two 
of  his  objections  to  the  punishment  of  death  were — ^that  as  a 
deterring  example  execution  lasts  so  short  a  time»  wherea«  per- 
petual slavery  (his  motle  of  pimishraent  for  the  greatest  crime) 
affords  a  more  lasting  example,  and  that  capital  punishment  is 
too  great  an  example  of  barbarity.  "  If,"  he  wrote,  "  the  pa»- 
sions  or  necessity  of  wars  hare  taught  men  to  shed  the  blood  of 
their  fellow-creatures,  the  laws  which  are  intended  to  moderate  the 
ferocity  of  mankind  should  not  increase  it  b^'  the  example  of 
barbarity,  the  more  horrible,  as  this  punishment  is  usually' 
attended  with  formal  pageantry."  It  was  to  his  impressive  style, 
his  lively  eloquence,  that  the  author  of  the  famous  Easoy 
owed  his  success,  and  the  diffusion  of  his  principles  to  the  animated 
style  in  which  he  appealed  to  the  feelings  of  mankind. 

Bentham,  writes  Air.  C.  M.  Atkinson,  followed  Beccaria.  and 
denounce<l,  as  a  false  principle  that  had  long  reigned  a  t}Tanl 
throughout  the  best  province  of  penal  law,  this  "reasoning  by 
antipathy."  as  he  phrased  it ;  for  it  is  but  an  irrational  suhji'ction 
to  the  blind  impulses  of  anger  and  revenge  which  have  in  all  ages 
obscured  the  viHii>n  of  judges  and  legislators. 

Bentham  (1747-1832)  was  a  contemporary  of  Beccaria,  who  v 
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said  to  have  stated  during  different  periods  of  his  life  that  he 
took  the  "  Greatest  Happiness  "  principle  from  Hume,  Montes- 
quieu, Barrington,  Bcccaria,  and  Holvötius.  Bcnthani  had  noted 
in  Ills  conunoiLpIatie  book  that  Priestley  was  the  fti*st  (unless  it 
was  Beccaria)  who  taught  his  lips  to  pronounce  the  aacred  truth 
that  *'  the  greatest  lui])pinesa  of  the  greatest  number  is  the  founda^ 
of  morals  and  legißlation."^ 

According  to  M.  Ha!6vy,  Beccaria  sketched  the  ideas  in  out- 
line, but  did  not  approach  Bentham  either  in  vigorous  definition 
of  the  principles  or  in  the  systematic  development  of  their  far- 
reaohing  consequences.  Bentham,  says  Professor  Montague, 
grasped  with  astonishing  firmness  axioms  which  Beccaria  had 
merely  indicated  with  the  hght  touch  of  an  essayist. 

VV.  E.  H.  Locky,  reviewing  the  effect  of  Beocaria*8  work  upon 
torture,  says  \^  "  In  ItaJy,  the  great  opponent  of  torture  was 
Beccaria.  The  movement  that  destroyed  torture  was  much  less 
an  intellectual  than  an  emotional  movement.  It  represented 
much  less  a  discovery  of  the  reason  than  an  increased  intensity 
of  sj-mpathy.  There  is  perhaps  one  exception  to  this.  Beccaria 
gromxded  much  of  his  reasoning  on  the  doctrine  of  the  Social 
Compact.  I  cannot,  however,  think  that  this  argument  had 
much  influence  in  producing  the  change."  Reviewing  its  effect 
on  the  Penal  Code  he  says  :^  *'  The  reform  in  England,  as  over  the 
rest  of  Europe,  may  be  ultimately  traced  to  that  Voltairian  School 
of  which  Beccaria  was  the  representative,  for  the  impulse  created 
by  the  treatise  On  Crimes  a^id  Punishmertts  was  universal,  and 
it  was  the  first  great  effort  to  infuse  a  spirit  of  philanthropy 
into  the  Penal  Code,  making  it  a  main  object  of  legislation  to 
infiict  the  smalieet  possible  amount  of  suffering.  Beccaria  is 
esix^cially  identified  with  the  cause  of  the  abolition  of  capital 
punishment,  which  is  slowly  but  steadily  advancing  towards  its 
inevitable  triumph.  In  England  the  philosophic  element  of  the 
movement  was  nobly  represent^nl  b}'  Bentham,  who,  in  genius, 
was  certainly  superior  to  Beccaria,  and  whose  influence,  though 
perhaps  not  so  great,  wo«  also  European." 

Howard  the  philanthropist  (1726-179*)),  al^o  a  contemiK)rary  of 
Beccaria  and  Bentham,  advocated  the  alx>Ution  of  capital  punish- 
ment.    Howard's  pilgrimages  to  improve  the  prisons  of  Eurr>po 

>  Bentham,  his  Life  and  Work,  by  C.  M.  Atkinflon,  pp.  30,  31,  36, 100, 161. 
'  RationaLiam  in  Kurope,  vol.  i..  p.  331. 
a  /6k/..  p.  J49. 
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aitd  Beiitham'B  writings  added  tu  and  aided  the  great  objective 
priuoiple  laid  down  by  Beccaria. 

Before  oonoluding  iliis  article  it  may  Ik»  iiitttrefiting  sht»rtJy  to 
review  aa  far  as  possible  the  effect  of  Beccaria*8  small  but  far- 
reaching  literary  work  relating  to  the  two  great  principles  he 
laid  down.  As  regard*  torture,  as  meant  and  underetood  by 
Bccoivria,  it  may  be  said  to  have  entirely  disappeared,  so  far  as 
Occidental  countries  are  concerned.  Capital  punishment  still 
remains,  but  in  a  greatly  modified  degree  since  tho  days  of 
Bocoaria. 

Filangiori  (1752-1788),  a  ^caix>Utan  barrister,  also  a  contem- 
porary of  Beccaria,  published  in  1782  his  great  theoretical  work 
tlio  tScienza  delta  Jjegvilazunw.,  timl  carritxl  iiiU>  ellect  a  general 
reform  in  the  legislation  of  his  country.  This  work  went  through 
many  etiitions,  translate<l  and  published  in  ttermany,  Fi-ance, 
Spain,  and  America.  Filangieri  docs  not  advocate  the  total 
abohticin  of  capital  punishment,  but  limit£  the  intliction  of  death 
to  a  tew  crimes,  viz.,  murder  with  intent  after  cold-blooded 
deliberation  {a  sangue  frcddo),  treason,  and  high  treason.  The 
immediate  effect  of  Beccaria*8  teaching  was  first  to  bo  foimd  in 
his  own  country.  The  first  Oovemment  to  be  impressed  with 
Beccaria  e  views  waa  that  of  Tuscany. 

Tho  Grand  Duke  Leopold  abolished  the  punishment  of  death 
(1786).  The  preamble  of  his  Act  asserts  tliat  it  had  not  been 
inllictcd  in  Tuscany  for  fourteen  years  before  (1772),  Beccaria^s 
essay  having  been  pubhshed  (1764).  In  Germany — ^tho  Germany 
of  the  eighteenth  century — the  first  example  was  set  in  Austria. 
The  death  bcnlence  could  not  be  passed  without  the  special  man- 
date of  the  Emperor  Joseph  11.  (1781).  It  was  actually  abolished 
(1787).  It  was  limited  in  PruhKia  (1788).  In  Bavaria,  Feuerbach, 
the  author  of  iUi  Code,  following  his  own  penal  theory,  considered 
that  the  temptation  to  the  grossest  crime  ought  to  be  checked 
by  a  death  penalty. 

In  France  Bcccaria's  ideas  were  received  with  approval  before 
tho  Revolution  (1790),  and  it  was  moved  in  the  National  Assembly 
that  except  in  ptjiitical  subjects  the  death  penalty  should  bo 
abolished.  K*»l)espierre  spoke  in  favour  of  its  abolitJon.  Con- 
dorcet,  after  the  execution  of  Louis  XVI.,  moved  (1793)  that  the 
death  penalty  should  be  abolished  for  all  crimes.  Both  these 
measures  were  lost. 

In  America  the  Quakers  specially  endeavoured  to  make  capital 
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punishment  unlawful,  and  in  the  Pennsylvanian  legislature  (1794) 
the  death  peualty  was  limited  to  cases  of  murder.  The  above 
merely  shows  the  effect  of  Beccaria  upon  the  century  which 
produced  Beocaria. 

The  effect  on  the  nineteenth  centm^  it  would  be  too  long  now 
to  follow.  We  must  always  recognize  in  the  last  century  the  great 
work  of  Sir  Samuel  Romül^',  who  drew  his  inspiration  from  Bec- 
caria, and  inductvd  Parliament  to  mitigate,  the  extreme  severity 
of  the  English  Penal  Code.  With  his  name  and  exertions  in  the 
past  century  there  will  ever  be  remoniheretl  the  namcß  of  t>ther 
illustrious  penal  reformers  from  Sir  James  Mackintosh  to  Charles 
Hopwood,  In  concluding  thiH  articl*»,  antl  for  the  pur|H>6e  of 
comparative  legislation,  we  enumerate  some  of  the  European 
uouutries  whicli  have  now  abtJished,  or  padJally  abolished, 
capital  punishment  as  a  record  of  the  law  existing  at  the  opening 
of  the  twentieth  century. 

Iküy. — ^It  was  abolished  by  the  Penal  Code  of  1889,  previous 
to  which  date  for  a  long  period  it  was  commuted  to  penal  servi- 
tude for  life.  It  has  been  retained  in  the  Army  and  Navy  Penal 
Law. 

En^lafidy  India,  and  tfie  Colonies. — Punishment  by  death 
abolished  in  a  great  number  of  cases  (1824-29).  Abolished,  except 
in  certain  cases  such  as  wilful  murder  and  treason,  and  chiefly 
commuted  to  penal  servitude  for  life  by  the  Crimhial  Law 
Coutiuiidaiion  Acts,  1801.  Commission  on  Capital  Puuislmient 
recommended  penal  servitude  in  cases  of  unpremeditated  murder 
and  that  executions  be  private  (1865). 

United  States, — Entirely  aboUshed  in  some  States  :  Maine, 
Rhode  Island,  Wisconsin. 

Gennany. — Practically  abohshed  in  Prussia  and  Bavaria ; 
abolished  in  Saxony  (1808). 

Belgium, — Save  in  one  exception  in  18ö6,  during  the  late 
King's  reign,  begun  in  1805,  no  capital  punishment  took  place, 
though  the  law  existed.  Sentence  is  commut-ed  into  penal 
servitude  for  life. 

Denmark, — It  exists  agahist  premeditated  homicide  and  crimes 
against  the  safety  or  independence  of  the  State  or  Constitution.  ' 
It  is.  as  a  rule,  commuted. 

^mnce.^Raroly  enforced ;  four  executions  in  126  convictions 
in  one  year. 

NeUierlanda, — It  has  been  abolished  since  1870. 
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Nonvay. — No  capital  piuiißhment  since  1876.  It  iß  decreed  by 
the  Code. 

Forttigal. — No  capital  punißhinent  exists  except  for  criminal 
and  military  offences  since  1807. 

Russia. — There  is  capital  punishment  only  for  attempt«  ag&inst 
the  life  of  the  Chief  of  the  State  or  for  treason  or  sedition  against 
the  State. 

8toeden. — ^During  ten  years,  18Ö1-191K),  four  persons  were  exe- 
cuted. 

SivUzerlafid. —  Abolished  in  seventeen  out  of  twenty-one 
cantons. 

Well  may  it  be  said  of  the  Marquis  di  Beccaria,  looking  at  these 
results  of  his  Esmtf,  that  it  is  indeed  one  of  the  most  important 
Works  that  has  ever  been  written,  and  that  he  has  oontributod 
towards  the  enduring  happiness  of  nations. 

NoTB. — Two  statues  are  erected  to  Beccaria  in  Milan — a  Hitting  one  on  the 
8tairca«G  to  the  Museum  (Pala/./.o  di  llrera) ;  a  standing  one  in  front  of  iho 
Palace  of  Juatici^t  in  the  PiaxKa  Beccaria,  leading  from  the  Via  Cesare 
Beccaria.  On  the  pedestal  of  each  are  recorded  the  virtues  of  Beooaria,  a$ 
the  first  Bcientilic  opponent  of  ilio  dcath-penaU^',  with  Quotations  from  his 
"EsBay."  Beccaria'a  daugliter  bocmno  the  mother  of  Alessandro  Man/oni 
(poet  and  novelist),  who  left  a  daughter«  the  wife  of  Masaimo  d'Azcglio 
(Btatotiman  and  author).  Cusare  Lombroso  (the  greatest  modern  criiuin- 
olo^st)  lived  and  died  (1911)  in  Milan. 
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In  tho  annals  of  English  law  there  is  no  other  instance  of  two 
brothers  attaining  such  a  higli  place  as  did  William  Scott  and  John 
Scott,  who  came  to  \ye  known  as  Lord  Stowell  and  Lord  Eldon. 
Their  excellences  were  different :  the  elder  was  pre-eminent  in 
ooTuisel,  the  younger  in  advocacy ;  the  one  was  supreme  as  jurist, 
the  other  as  stateäman.  Each  of  them  occupied  a  motit  dis- 
tinguished position  on  the  Bench,  the  one  as  head  of  tlie  Chancery 
Courts,  the  other  as  judge  of  the  C^nirt  where  tlie  Civil  Law  and 
Law  of  Nations  was  administered  ;  and  if  Lord  Eldon  figured 
more  prominently  in  the  life  of  his  o^vn  time.  Ids  brother  left  a 
gi'cater  name  in  the  record  of  jurispnidenee.  Before  his  day 
England  luul  not  perhaps  proiiueed  any  supreme  jurint  whi>  by  his 
writings  marked  a  new  development  of  the  Law  of  Nations, 
imless  wo  place  in  that  class  Richard  Zouehe  :  and  it  was  fitting 
that  the  great  contribution  to  Liteniational  Law  in  a  country 
which  has  always  exc<?lled  in  practice  rather  than  in  theory 
should  be  made  by  a  practical  and  not  by  a  theoretical  exponent. 
Lord  Stowell  made  the  law  of  prize  in  administering  it,  as  Mans- 
field and  Holt  had  made  the  law  merchant  on  the  Bench,  He 
did,  in  fact,  for  the  law  of  commerce  in  war  what  they  had  done 
for  it  in  peace — established  its  rules  on  a  clear  and  broad  basis. 
But  while  Holt  and  Mansfield's  work  had  validity  oidy  for  the 
people  of  their  country,  much  of  Tx>rd  StowelPs  obtained  the 
respect  of  the  communitj'  of  nations.  Tho  judgments  that  ho 
gave  were  the  "  living  voice  "  of  the  jtis  gentium. 

Lord  Stowell's  laife,— William  Scott  and  John  Scf)tt  were  tho 
sons  of  a  Newcastle  shipper.  William,  who  was  six  years  the 
elder,  was  born  in  1745,  and  by  a  lucky  accident  his  motlier 
had  removed  shortly  before  his  birth  to  a  house  on  tlie  Durham 
side  of  tho  Tyne,  in  order  to  escape  the  turmoil  caused  by  the 
invasion  of  the  Young  Pretender.  The  accident  was  lucky  in 
that  it  enabled    William   Scott,  when  he  had  passed  through 
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the  Grammar  S**}iool  at  Newoaetle,  to  bo  elected  in  1761  to 
a  Durham  Scholarehip  at  Corpus  Christi  College,  Oxford.  Three 
years  later,  profiting  further  by  the  lucky  accident  of  his  birth- 
place, he  was  elected  to  a  Durham  Fellow-ship  at  University 
College.  Though  he  had  entered  ae  a  student  at  the^  Middle 
Temple  in  1762,  and  was  already  bent  on  a  career  at  the  Bar. 
his  own  caution  and  his  father's  wish  led  him  to  remain  at 
Oxford  as  tutor  of  the  college.  He  lectured  in  ancient  historj'. 
ami  in  his  academic  period  he  acquired  a  large  knowledge  of 
the  Roman  jurisprudence  and  of  the  whole  classical  culture,  to 
which  he  owed  the  grasp  of  the  Civil  Law  and  the  dignity 
and  luciditj'  of  expression  which  marked  him  ae  a  judge.  In 
1774  he  was  appointed  Camden  Professor  of  Ancient  History  ; 
and  in  that  office  he  delivered  courses  of  lectures,  of  which  one 
of  his  biographers  says  that  "the  fame  of  them  rendered  liis 
classic  youth  the  rival  of  his  judicial  age."  Gibbon's  remark 
that  ho  was  "  assured  that  were  they  given  to  the  pubh'c  they 
would  form  a  most  valuable  treatise  '*  is  less  eloquent  but  more 
convincing.  Throughout  his  life  Stowell  retained  a  close  aeeo- 
ciation  with  literary  pursuits  and  literary  society  ;  he  was  an 
intimate  friend  of  Dr.  Johnson,  and  was  elected  a  meml>er  of 
tliü  fainoiw  lH<^rary  Club  of  wliich  the  doctor  was  dictator,  and 
he  lived  to  be  its  doyen.  He  did  not  write  a  book  in  the  ordinary 
sense  of  the  term,  but  the  stamp  of  literature  and  lil>eral  cultiu^ 
is  upon  his  judgments.  The  turning-point  of  his  life  wa5  the 
death  in  1770  nf  his  father,  who  left  a  fortune  of  not  less  than 
£20.000  and  made  his  eldest  son  residuarj»^  legatee.  Cautious  as 
ho  waw  about  risking  a  loss  of  income,  his  circiunstances  were 
now  such  that  he  could  with  an  easy  mind  forgo  some  of  his 
oflfiocR  at  the  University,  and  turn  to  that  career  to  which  he 
had  looked  forward  from  his  youth.  He  resxuned  his  suspended 
studit^  at  the  Middle  Temple,  and  in  1777  he  writes  :  *'  I  have 
got  a  room  in  the  Temple,  and  keep  Term  with  a  view  of  being 
called  to  the  Bar  as  soon  as  possible,  wliich  will  be  in  about 
two  years." 

His  bnithnr  John  was  already  making  his  way  at  the  Common 
Law  Bar,  but  William  elected  to  practise  in  the  Ecclesiastical 
and  Admiralty  C^ourt«,  which  were  then  combined  in  the  precincts 
of  Doctors'  Commons.  He  took  the  degree  of  Doctor  of  Civil 
TaIw  at  Oxford — a  necessary  qualification — and  was  admitted 
into  the  faculty  of  advocates  of  those  Courts,  and  at  the  same 
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time  called  to  the  Bar  in  1780.  when  he  wae  thirty-five  years 
of  a^. 

While  the  Common  Law  prevailed  almost  exclusively  in  the 
Court,  of  King's  Bi»nch,  and  in  ihe  (\)urifi  of  Chancery  an  original 
system  of  English  equity  was  being  evolved,  in  the  Ecclesiastical 
and  Admiralty  Courts,  which  had  jurisdiction  over  testaments, 
marriages,  and  shipping,  or  as  a  wag  put  it,  over  "bad  wills, 
bad  wives,  and  bad  wessels,"  the  Civil  Law  continued  to  form  the 
basis  of  jurisprudence.  From  the  beginning  of  the  sixteenth 
century  the  barristers  practising  before  those  Courts  had  formed 
themselves  into  a  college,  of  which  each  member  was  a  Doctor 
in  the  Civil  Law.  The  register  dates  from  151 1,  and  the  college's 
first  habitation  was  in  a  block  of  house«  in  Knightrider  Street 
wiiich  belonged  to  St.  Paul's  Church.  After  the  fire  of  London 
in  1666,  which  destroyed  their  property,  the  doctors  were  for  a 
time  lodged  in  Exeter  Hoiise  in  the  Strand — since  put  to  different 
US06 — ^but  in  1672,  by  an  Order-in-Council,  they  were  authorized 
to  retake  possession  of  their  old  site,  and  they  erected  a  new 
building  which  henceforth  bore  the  name  of  Doctors*  Commons. 
This  college,  which  received  a  charter  of  incorporation,  consisted 
of  a  number  of  fellows  all  of  whom  had  to  be  doctors,  practising 
in  the  Court  of  the  Arches  or  the  Archbishop's  Court ;  and  the 
judges  of  the  tribunals  before  which  they  pleaded  were  regularly 
chosen  from  among  the  members.  The  number  of  advocates  was 
narrowly  limited  and  seldom  exceeded  twenty-five,  so  that  once 
a  man  of  ability  was  admitted,  he  was  well-nigh  certain  to  secure 
a  large  practice. 

William  Scott  was  peculiarly  fitted  for  success  in  the  branch  of 
law  to  which  ho  attached  himself.  He  brought  to  it  not  only  a 
splendid  intellect,  an  unrivalled  lucidity  of  expression,  an  inti- 
mate acquaintance  with  the  Civil  Taw  and  a  wide  knowledge  of 
the  history  of  the  ages  in  which  it  grvvr,  but  also  some  personal 
experience  of  shipping  affairs.  For  a  year  after  his  father's  death 
he  carried  on  the  shipping  business  preparatory  to  winding  it 
up ;  and  a  privateering  enterprise  on  which  a  younger  brother 
embarked  led  him  to  direct  his  attention  to  the  Law  of  Prize. 
The  only  quality  he  lacked  was  fluency  in  pubhc  speaking.  At  first 
he  wn^e  out  his  speeches,  but  as  the  Eccle«ia8tical  and  Admiralty 
Court«  kuew  no  jxiry  and  relied  more  on  written  than  on  oral 
testimony,  readiness  of  speech  was  less  requisite  than  knowledge 
of  law  and  clearness  of  argument.    In  tliose  rcspecte  he  was 
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pre-eminent.  A  year  of  ßilence  was  imposed  upon  all  the  newly 
elected  members  of  the  ot>llege,  during  which  they  were  expected 
to  attend  the  Courts,  but  as  soon  as  the  enforced  probation  wa» 
over,  Scott  leapt  to  the  front.  His  brother  MTote  of  him  in 
1783 :  "His  success  has  been  wonderfid,  and  he  has  been  fortn- 
nate  beyond  example.''  Tn  that  year  he  obtained  a  sineoure, 
being  appointed  the  Registrar  of  the  Court  of  Faculties,  and  in 
1788  he  became  at  once  judge  of  the  Consistory  Court  of  the 
BLshop  of  London,  Vicar-Greneral  of  the  Archbishop  of  Canterbury, 
and  Advocate-General — a  position  which  had  the  same  rank  at 
Doctors'  Commons  as  that  of  the  Attorney-General  at  Wert^ 
minster.  The  post  was  exceptionally  hiorative  at  the  time  he 
held  it,  because  of  the  war  which  broke  out  between  EngUnd  and 
France  in  17Ö3.  Privateering,  as  Franklin  said,  was  the  pas&ion 
of  England  ;  the  spoils  were  large,  and  Scott  gathered  in  large  fees- 
It  was  his  duty  to  appear  for  the  Crown  in  all  cases  of  disputed 
prize,  and  as  between  1793  and  1815  the  English  Admiralty 
granted  10,000  letters  of  marque,  the  number  of  captures  which 
were  brought  in  for  decision  was  immense.  In  1798,  liaving 
obtained  a  commanding  position  as  advocate»  he  was  appointed 
judge  of  the  High  Court  of  Admiralty,  while  a  few  months  latrr 
his  brother  became  ISiilicitor-Cfeneral.  He  had  entered  the  House 
of  Commons  in  1790  as  member  for  the  borough  of  Downton, 
after  ha\ing  l>een  imseated  on  petition  for  the  same  borongl» 
six  years  earlier,  and  in  18(n  he  was  elected  as  member  for  the 
university  of  Oxford.  He  kept  his  seat  till  he  was  raised  to  the 
peerage  as  Lord  Stowell  in  1 821 .  But  he  did  not  take  a  prominent 
part  in  the  political  spliere  :  ho  spoke  but  seldom  in  debate  and, 
strangely  enough,  without  distinction.  His  whole  energy  was 
given  to,  and  his  fame  was  entirely  gained  in.  his  judicial  work, 
whereby  '*  he  stamped  the  image  of  his  own  mind  upon  the  inter- 
national jurispnidence  of  the  world."  As  proof  of  his  industry 
and  of  the  volume  of  oasee  ho  was  called  upon  to  decide  in  that 
epoch  of  incessant  war,  it  may  be  mentioned  that  in  the  year 
1806  he  gave  2,206  decrees  and  judgments.  In  addition  to  this, 
he  was  continttally  advising  the  Lords  of  the  Admiralty,  and  was 
at  the  same  time  presiding  over  ecclesiastical  causes.  In  1821, 
he  resigned  his  Consistory  judgeship,  but  he  retained  his  position 
as  judge  of  the  Admiralty  Court  till  1827.  Then,  at  the  age  of 
eighty-three,  but  while  his  vigour  was  stUI  unimpaired,  be 
vac-ated  that  office.     He  gradually  declined,  and  died  in  1836, 
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leaving  a  vast  property  of  nearly  a  quarter  of  a  million  in  per- 
sonalty and  considerable  real  estate.  Though  a  bon  vivant.  h© 
had  been  saving  to  the  point  of  meanness  tlirotighfiut  hiR  life, 
and  he  loved,  as  he  put  it,  "the  elegant  simplicity  of  the  three 
per  oente/'  "  Scott  will  take  any  given,  quantity  of  "wino."  was 
remarked  of  him  by  a  clerical  wit  who  noted  that  he  drank  more 
when  (lining  out  than  when  at  home.  But  his  little  failings  of 
personal  character  fade  away  before  his  immense  services  to 
Rnglish  law,  and  indeed  to  the  whole  science  of  law,  winch  raised 
the  fame  of  our  international  jurisprudence  to  a  height  to  which 
it  had  never  risen  before. 

It  was  the  good-fortune  of  Stowell  that  all  his  chief  judgments 
were  weU  reported  and  have  been  preserved  to  illuminate  pos- 
terity ;  or  rather  it  was  the  happy  fortune  of  Dr.  Christopher 
Robinson  that  on  taking  his  scat  in  the  Admiralty  Court  in 
1798  he  determined  to  add  to  the  collection  of  reports  in  the 
other  Court«  of  Justice  a  set  recording  the  decisions  in  Admiralty, 
which  had  not  hitherto  been  so  served.  At  the  same  time  it 
was  happy  for  the  judge  that  he  was  not  fettered  in  his  applica- 
tion of  broad  principles  and  the  usage  of  nations  by  the  findings  of 
predecessors  in  his  office.  "With  the  exception  of  a  few  notes 
by  Sir  J.  Simpson  and  some  scattered  memoranda  .  .  .  and 
occasional  references  to  tradition  there  wa«  no  precedent  for  the 
guidance  of  Soott,"  and,  one  may  add,  no  obstacle  in  his  path. 
In  the  field  of  Ecclesiastical  Law  he  was  not  so  unhampered  : 
here  the  Canon  Law  text-books  and  precedents  hedged  him 
about ;  and  his  decisions  preserved  in  the  reports  of  Haggard  and 
Phillimore.  do  not  possess  the  same  permanent  value  and  origin- 
ality. Nevertheless,  there  are  several  cases  in  which  his  judg- 
ment has  marked  an  important  step  in  the  development  of  the 
law.  His  place  among  the  world's  jurists  depends,  of  course, 
upon  the  other  part  of  his  work,  which  is  preserved  in  the  volumes 
of  Drs.  Christopher  Robinson,  Dodson,  and  Edwards.  As  the 
Napoleonic  struggle  brought  forth  a  Pitt  to  direct  our  i>olitic8, 
a  Nelson  to  carry  our  navy  to  triumph,  and  a  Wellington  to  lead 
our  army  to  victory,  so  too  it  brought  forth  a  Scott  to  erect  otir 
Priac  Law  upon  a  new  and  firm  foun<]atic)n,  and  to  establish 
justice  in  our  hegemony  of  the  sea.  The  judge  fitly  realized  the 
unique  opportunity  which  lay  before  him,  and  he  lavished  an 
infinite  care  upon  the  preparation  and  edition  of  his  judgments. 
By  their  clear  adherence  to  the    principles  of    justice,  strict, 
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perhaps,  but  seldom  strained,  as  much  as  by  their  "  inimitable 
felicity  of  language,"  they  have  commanded  since  the  death  of 
their  author  the  aesent  not  only  of  Ihe  English  but  also  of  the 
American  Courts,  and,  more  than  that,  many  of  the  rules  which 
he  laid  down  in  adjudicating  upon  the  cases  before  him  have 
passed  into  the  law  of  nations.  G^lcridge  in  his  Tahlc-Talk  recom- 
mended to  all  statesmen  with  the  porunal  of  Grotius,  Bynkershoek, 
Pufendorf .  Wolf  and  Vattel  the  reports  of  Dr.  Robinson  ;  and 
the  verdict  of  lat^^r  generations  ha*?  confirraexl  for  Ix)rd  Stowell 
the  place  which  the  contemporary*  poet  and  philosopher  assigned 
to  him,  as  the  finest  exponent  in  practice  of  the  law  regulating  the 
rights  of  belligerents  and  neutrals  in  war  upon  the  high  ecfls. 
Amid  all  the  violence  and  unwarrantable  prHensif»ns  of  tlie  time, 
advanced  by  his  own  coimtry  as  well  aa  by  Napoleon,  he  hold 
aloft  the  standard  of  fairness  towards  neutrals,  enforcing  the 
established  law  with  exactitude  and  severity,  but  cutting  at  the 
rfx)tB  of  innovation ;  never  countenancing  sham  evcu^ions  of  the 
law,  but  never,  on  the  other  hand,  countenancing  opprtadve 
fictions.  In  the  stress  of  war  his  judgments  were  impugnetl  by 
some  American  judges,  but  his  vindicÄtion  came  upon  maturer 
consideration  :  as  one  of  them  wrote  to  him  later :  "  On  a  calm 
review  of  your  decisions  after  a  lapse  of  years,  I  am  bound  to 
confess  my  entire  conviction  both  of  their  accuracy  and  equity." 

Lord  Stowoll's  Judgments. — The  distinguishing  characteriRtie 
of  Lord  SfowcII's  judgnurits  is  his  unerring  faculty  for  seizing 
on  the  true  bearing  of  every  problem  presented  to  him.  and  hm 
equally  unerring  powers  of  applying  broad  propositions  of  law 
to  every  combination  of  circumstances.  Perhaps  it  is  due  to  his 
early  career  that  he  brought  to  the  Bench  a  philosophio  grasp 
such  as  few  English  judges  have  exhibited.  Certain  it  is  t)mt 
he  scorned  all  chicanery  and  fiction,  and  that  the  distinctions 
which  he  drew  between  different  cases  of  caplure  and  prize  ar^ 
always  based  upon  clear  principles. 

To  deal,  however,  first  with  the  minor  part  of  his  work  ivhicfa 
affect-ed  only  English  jiunspnidence.  Several  of  his  decisions 
when  sitting  in  the  Episcopal  Courts  have  become  leading  ca^s. 
What  characterizes  them  all  is  tlw*  thoroughnrs»  and  synunetry  of 
their  fonn.  First  he  lays  down  the  broad  prineipU  s  to  be  applied 
in  the  class  of  case  before  him.  wnth  apt  reference  to  the  Civil 
or  Canon  Law  applicable  :  tluMi  with  mastery  of  Warning  he  deals 
with  the  text^ writers  or  judicial  precedent©,  and  distinguish«» 
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or  adopts  their  remarka  :  and  finally  he  disRectH  with  singular 
acumen  and  lucidity  the  facts  and  the  evidence  in  the  caee  before 
him  and  applies  the  law  which  he  has  alreadj'  enunciated.  Typical 
IB  his  judgment  in  the  case  of  Dalrytnple  v.  Dalrymple,  reported 
in  Haggard  (vol.  ii.,  p,  54).  In  that  caee  he  waa  called  upon  to 
decide  whether  a  marriage  entered  upon  by  civil  contract  without 
a  religious  celebration  according  to  the  law  of  Scotland  was  valid, 
one  of  the  parties  being  an  English  oflScer  on  service,  quartered 
in  Scotland.  <3f  the  objection  raised  on  this  score  he  makes 
short  work : 

'*  Being  entertained  in  an  English  court,  the  case  must  be 
adjudicated  according  to  the  principles  of  English  law  applicable 
to  such  a  case.  But  the  only  principle  apphcable  to  such  a  case 
by  the  law  of  England  is  that  the  vaÜdity  of  Miss  G.*8  marriage 
rights  must  be  tried  by  reference  to  the  law  of  the  country  where, 
if  they  emit  at  all,  they  had  their  origin.  Having  furnished  this 
prinoiple,  the  law  of  England  withdraws  altogether,  and  leaves 
the  legal  question  to  the  exclusive  judgment  of  the  law  of  Scotland." 
He  passes  on  to  an  elaborate  analysis  of  ihe  general  Roman  and 
Canon  Law  of  marriage,  and  then  to  a  consideration  of  the 
marriage  law  of  Scotland,  in  order  to  see  in  what  instances  it 
has  "  resiled  "  from  the  general  law.  He  reviews  first  the  opinions 
of  all  the  authoritative  Scottish  jurists,  and  next  the  judicial 
decisions  of  the  Scottish  Courts,  and  finally  enunciates  the  rule 
that  by  the  law  of  Scotland  "the  marriage  contract  de  prce^enti 
does  not  require  consmumation  in  order  to  become  very  matri- 
mony ;  that  it  does  ipso  facto  et  ipso  jwe  constitute  the  relation 
of  man  and  wife." 

Similar  in  its  general  framework  is  the  judgment  in  Lindo  v. 
Beli6ar%o(\  Haggard,  216),  where  he  has  to  determine  the  validity 
not  of  a  Scottbh  but  of  a  Jewish  marriage — a  new  point  in  the 
Enghsh  Courts.  Here,  in  the  same  thorough  fashion,  he  examines 
and  weighs  the  opinions  of  the  various  Rabbinic  authorities  upon 
the  question  wliether  a  betrothal  carried  out  with  certain  cere- 
monies ranks  as  a  binding  marriage  contract,  and  in  the  end, 
feeling  himself,  as  he  sa^Ti.  to  be  on  novel  groimd,  "on  which 
doubts  ought  to  be  entertained  and  questions  sifted  with  great 
caution,"  he  frames  a  few  particular  questions  which  he  addresses 
to  the  Jewish  authorities  ;  and  upon  the  answers  to  these  questions 
ho  later  gives  his  judgment.  "  If,"  he  remarks,  "  I  were  to  deter- 
mine the  question  of  marriage  on  principles  different  from  the 
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established  aulhorifcies  amongßt  the  Jews  as  now  oerti£ed,  I 
should  be  unhinging  ever}'  inßtitution,  and  taking  upon  ni}'self 
Ihe'  i>s|K)iiHiLili1y  as  EccU'siat*! itsal  Judge,  in  opposition  to  fho^^e 
wh*>  pcj8st*ss  a  more  natural  right  to  determine  on  questions  of 
thin  kind." 

The  principle  here  laid  down  that  domicile  does  not  involve 
an  unJimited  Bubjection  to  the  ordinary  lawB  of  the  country',  he 
affirms  again  in  one  of  the  last  decisions  he  gave  as  judge  of  the 
Consistory  Court — Reading  v.  Smith,  1821  (2  Haggard,  371),  when 
the  question  was  as  to  the  validity  t»f  a  marriage  celebrated  in 
South  Africa  between  two  British  subjects  whioh  would  have 
been  void  by  the  local  law.  He  held  that  the  marriage  was 
good,  because  of  the  circuniHtances  that  the'husband  was  an  offieer 
in  the  British  forces  occupying  the  country,  the  parties  bad  been 
married  by  the  Englinli  chaplain,  and  the  marriage  had  st*M(d 
for  twenty-five  years.  Ho  was  free  to  apply  equitable  principks, 
beeause  **  while  the  English  decisions  have  established  the  rule 
that  a  foreign  marriage,  vaJid  according  to  the  law  of  the  place 
where  eelebraled,  is  g(H>d  everywhere  el^e.  they  have  not  e  con- 
verso  established  that  marriages  of  British  subjects,  not  good 
according  to  the  general  law  of  the  jxlaee  where  celebrated,  are 
univorsally  to  be  regarded  as  invalid  in  England." 

Thougli  wiUing  to  apply  equitable  justice  wherever  he  felt  it 
open  to  him,  Sir  William  Scott  never  allowed  himself  to  be  moved 
from  tho  strict  admiiUHtration  of  the  eHtabhshed  law  by  vague 
considerations  of  humanity.  At  the  outset  of  his  judgment  in 
Evans  v.  Etxins  (I  Haggaal.  35),  where  he  defuied  the  conditions 
of  "  legal  ci-uelty  '*  as  a  ground  of  divorce  in  a  way  which  has 
never  been  exoelled,  he  states  his  maxim  concisely  :  "  Humanity 
is  the  second  virtue  of  the  Courts,  but  undoubtedly  the  first  is 
justice."  It  was  the  same  oulliK)k  wliich  led  him  to  hold  in  the 
trial  of  The  Slave  Grace — which  came  to  him  on  appeal  from  the 
Vioe-Admiralty  Court  of  Antigua — ^that  the  temfM^rary  re«idence 
in  England  of  a  negro  slave  without  manumission  suspends,  but 
does  not  cxtinguiHh,  the  status  of  slavery  of  a  person  who  after 
such  residence  voluntarily  returns  to  a  country  where  slavery  \^ 
Ipgal.  The  decision  aroused  great  opposition  at  the  time  and 
is  of  only  academic  interest  to-day ;  but  though  the  last  of 
Stowell's  reported  jutlgments,  it  is  impregnated  with  tho  same 
mastery  of  principle  and  unswerving  respect  for  the  law  as  his 
Admiralty  decisions  in  prize  law.    It  is  Bignifioant  that  in  a 
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letter  to  Mr.  Justice  Story  he  expressed  hi«  personal  disgust  at 
the  continuance  of  slavery  in  the  West  Indies,  and  that  the 
American  jurist  in  reply  declared  his  complete  agreement  with 
his  reasoning  in  this  judgment. 

As  he  did  not  allow  personal  feeling  to  inüuence  his  judgment 
in  times  of  peace,  so  in  times  of  war  he  was  not  swayed  by 
niational  antipathies  in  considerations  of  national  interest. 
Foreign  critics  have  indeed  aocused  him  of  undue  severity ;  but 
the  complaint  is  rather  that  the  law  wliicli  he  administered  was 
oppressive  upon  ntiutrals  than  that  he  atlministered  it  with  par- 
tiality or  national  bias  in  favour  of  captors.  And  in  defence  of 
his  attitude  towards  neutink,  it  should  hv  pointed  out  that  he 
was  judge  of  the  Admiralty  Court  when  England  was  fighting 
for  her  national  existence,  and  when  Napoleon  sought  to  make 
neutrals  his  instruments  in  the  war  against  English  commerce. 
The  supreme  justification  of  Stowell*s  decrees  is  that  the  Unittid 
States,  whose  merchants  had  been  hardest  hit  by  them,  came 
afterwards  to  recognize  their  equity  and  to  follow  them  when 
they  became  belligerent. 

Prize  Law. — ^To  turn  now  to  these  decisions,  it  is  unnecessary 
to  summarize  the  Prize  Law  of  England  as  it  was  established  by 
Stowell.  All  one  can  do  is  to  notice  a  few  point«  which  iUustrate 
his  general  outlook,  and  some  of  the  rules  which  he  laid  down.  Hia 
judgment  delivered  during  the  first  year  of  his  office  (1798),  in  the 
case  of  TA«  Maria  (1  C.  Rob.,  350),  one  of  a  fleet  of  Swedish  mer- 
chantmen which  was  sailing  under  convoy  of  a  ship  of  war,  and 
in  pursuance  of  the  principles  of  the  Armed  NeutraUty  resisted 
visitation  and  search  by  a  British  cruiser,  has  become  a  classio 
of  International  Law.  He  enunciates  in  two  sentence«  the  proper 
character  of  the  Prize  Coiut  as  a  tribimal  where  the  law  of  nations 
is  administered.  *'The  seat  of  judicial  authority  is  locally  here 
in  the  belligerent  comitry,  aceording  to  the  knowTi  law  and  prac- 
tice of  nations,  but  the  law  itself  has  no  locaHty.  It  is  tike  duty 
of  the  judge  sitting  in  an  Admiralty  ( lourt  not  tf>  deliver  occasional 
and  shifting  opinions  to  serve  present  purp(^>6e6  and  particular 
national  interests,  but  to  administer  with  infÜfference  that  justice 
which  the  law  of  nations  holds  out  without  distinction  to  inde- 
pendent States,  some  happening  to  be  neutral  and  some  belli- 
gerent." And  upon  the  merits  of  the  case  before  him  he  insists 
that  the  usages  and  practice  of  nations  have  reoogniaxKl  the  right 
of  the  belligerent  to  protect  himself  through  search  of  suspected 


Digitized  by 


Hoöglc 


526 


LORD   STOW£LL 


8liip6  against  aesistanco  being  given  to  his  enemy  by  neiiinds, 
and  ho  swcepb  away  tho  looee  argumenta  urged  in  Buppurt  of  the 
rules  of  the  Armed  Neutrality  that  convoyed  ships  should  be  free 
from  search.  ''  Upon  buch  unautht>rized  8peculati(»ns  it  is  not 
neoeesary  for  me  to  descant ;  the  law  and  practice  of  nations  (I 
include  particultuly  the  praotioe  of  Sweden  when  it  happens  to  be 
belUgerent)  give  them  no  sort  of  coimtenaiice,  and  until  that  law 
and  practice  are  newly  modelled  in  such  a  way  as  may  surrender 
the  honour  and  ancient  rights  of  some  nations  to  the  present  con- 
venience« of  other  nations  (which  nations  may  perhaps  remember 
to  forget  them  when  they  happen  to  be  themseives  belligerent), 
no  rt^verenee  is  due  to  them  :  they  are  the  elements  of  that  system 
which»  if  it  is  consistent,  has  for  itä  real  purpose  an  entire  aboli- 
tion of  capture  in  war,  that  is,  in  other  words,  to  change  tho 
nature  of  hostihty  as  it  has  ever  existed  among  mankind,  and  to 
intrcxhicc  a  st^ite  of  things  not  yet  seen  in  the  world — that  of  a 
military  war  and  a  commercial  peace."  The  Declaration  of 
London  of  1908  proposes  indeed  the  remmeiation  of  the  right 
of  search  of  convoj'ed  neutral  vessels,  so  that  the  exact  point 
decided  in  the  case  may  be  obsolete ;  but  the  principles  which 
are  laid  down  in  this  judgment  as  to  the  bindhigness  of  inter- 
national practice,  till  by  the  consent  of  nations  it  is  changed, 
remain  of  abiding  vahdity. 

Lord  Stüwell  conceived  the  position  of  a  Prize  Court  in  its  full 
dignity  and  rcspoasibility  as  an  international  Court,  adininiötering 
not  the  national  judge's  theories,  but  the  acknowledged  practice  of 
nations,  and  he  defined  thi»  conception  most  eJoquently  in  a  cabe 
where  ho  had  to  determine  whether  a  beUigerent  could  set  up  a 
Prize  Court  in  neutral  territory  {The  Flad  Oyen,  1  0.  Bob..  135). 
A  French  privateer  had  carried  an  English  prize  vessel  into 
Bergen,  and  there  procuretl  its  condeimmtion  by  the  French 
Consul.  In  repudiating  the  condemnation  he  declares :  "  It  is 
my  duty  not  to  admit  that  because  one  nation  ha«  thought 
proper  to  depart  from  the  common  usage  of  the  world  and  to 
treut  the  notice  of  mankind  in  a  new  and  unprecedented  manner, 
that  1  am  on  that  account  under  the  necessity  of  acknowk»dging 
the  eliicacy  of  such  a  novel  institution,  merely  because  general 
theory  might  give  it  a  d^p-ee  of  countenance  independent  of  all 
practice  from  the  earliest  history  of  mankind.  Tlu-  uistitution 
must  conform  to  the  textriaw  and  likewise  to  the  constant  usage 
upon  tho  matter."    He  neither  introduced  new  doctrines  hini- 
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M^^'^iior  ixjuld  he  respect  their  introduction  by  foreign  powera. 
His  function,  as  he  understood  it,  was  where  a  clear  practice 
did  not  exist,  to  define  exactly,  by  application  to  particular  and 
varying  cases,  the  general  principles  that  were  to  be  found  in  the 
works  of  the  great  pubhoists  ;  where  it  did  exist}  to  follow  it  and 
if  necessary  amplify  its  scope. 

Among  the  doctrines  hitherto  attended  with  doubt,  which  Lord 
StoweU  phwed  upon  a  certain  foundation,  was  the  illegality  of 
trading  with  the  enemy  during  war.  In  the  case  of  Tlie  Hoo'p 
(1799,  1  C.  Eob.,  196)  he  reviewed  tJic  large  number  of  oases 
decided  by  the  English  Lords  of  Appeal  during  the  eiglitoenth 
century,  and,  bringing  to  their  support  the  statements  of  Byn- 
kershoek,  he  enunciated  the  clear  priiudplc  that  "  all  traditig  with 
the  public  enemy  unless  with  the  permission  of  the  Sovertign 
is  interdicted."  The  disability  of  an  alien  enemy  to  sue  in  the 
Courts  is  the  reason  for  the  prohibition  ;  since  "  a  state  in  which 
contracts  cannot  bo  enforced  cannot  be  a  state  of  legal  oom- 
merce."  The  excellence  of  this,  as  of  so  many  of  iStoweirs 
judgments,  is  not  that  it  introduces  a  new  rule,  but  that  it 
elucidates  the  existing  doctrine  and  oon£nns  it  with  reason.  Ejs 
statement  of  the  rule  is  an  illustration  of  Pope^s  words, 
"  What  oft  was  held,  but  ne'er  so  well  expressed." 

The  doctrine  of  *'  trade  domicil  in  war  "  is  another  to  which 
he  gave  definiteness  and  stability.  In  his  day  the  itsquirements 
of  domicil  for  the  purposes  of  the  personal  law  had  not  been 
thoroughly  investigated ;  but  sitting  as  a  Prize  Cburt  judge  he 
was  concerned  with  a  different  kind  of  domicil — viz.,  the  quahty 
of  residence  in,  or  association  with,  a  foreign  country  which  was 
neoeesary  to  clothe  a  man  with  enemy  or  neutral  character. 

The  object  of  the  pruhibition  uf  ti*ade  with  the  enemy  and  the 
confiscation  of  enemy  ships  and  cargoes  being  to  prevent  the 
increase  of  wealth  which  commeroe  brhigs,  the  beUigerent  attached 
enemy  character  to  a  merchant  not  according  to  hia  nationality, 
but  according  to  his  place  of  residence  or  his  place  of  business. 
If  a  British  or  an  enemy  subject,  either  before  or  during  the  war, 
removed  to  a  neutral  oomitry  and  bofia  fide  took  up  his  residence 
there,  then  his  innocent  trading  did  not  offend  against  the 
beUigcreiit ;  if,  on  the  other  hand,  a  neutral  subject  took  up  his 
residence  or  eetabiished  a  business  house  in  England  or  in  an 
enemy  country,  his  ship  or  his  cargo  received  the  national 
character  of  its  origin.    Under  the  inüueucc  indeed  of  the  ideas 
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of  the  French  Revolution  which  emphasized  the  principle  of 
nationality,  the  French  Prize  Courte  adopted  another  criterion 
of  enemy  character,  and  made  it  depend  upon  the  pohtical 
allegiance  of  the  subject,  Thuü  it  was  heJd  in  the  caöe  of  Le 
Hardy,  1802,  that  a  neutral  merchant  domioiled  in  a  belligerent 
country  did  not  acquire  a  belligerent  character,  and  hi»  proj^rty 
at  Bca  was  neutral  property. 

The  new  doctrine,  however,  found  no  favour  with  Stowell. 
Every  portion  domiciled  Lii  an  enemy  state,  whether  a  bom 
subject  of  that  state  or  not,  he  regarded  as  an  enemy,  and  ho 
condemned  hia  ship  or  cargo  if  captured  (c/.  TJie  Indian  Chi^, 
1801,  3  C.  I^»b.,  12).  Conversely,  every  person  domicUed  in  a 
neutral  couiitr}',  whether  a  British  or  a  neutral  or  an  enemy 
subject,  he  regarded  for  purposes  of  maritime  captiire  as  a  neutral 
((/.  The  Daiious,  1802,  4  C.  Rob.,  255).  This  waB  the  general 
rule^  but  with  his  atrict  application  of  the  law  in  favour  of  captors 
ötowell  further  laid  down  in  The  Jonge  Klassiiie  (1804,  5  C.  Kob. . 
3o2)  that  a  merchant  may  have  mercantile  concerns  in  two  coun- 
tries, and  if  he  acts  as  a  merchant  of  both  must  be  liable  to  be 
considered  as  a  subject  of  both.  Hence  the  oargo  derived  from 
the  buaineös  house  of  a  neutral  owner  in  the  enemy  country 
might  be  condemned.  On  the  other  hand,  he  pointed  out  in 
Tht  Hennan  (1802.  4  C.  Rob.,  228)  that  "when  a  person  has  a 
house  of  trade  in  the  neutral  country,  and  one  in  Gre^t  Britain 
secondary  to  his  house  in  the  neutral  country,  that  he  may  cany- 
on trade  with  the  enemy  from  his  firwt  house  cannot  be  denied, 
provided  it  di>es  not  originate  from  his  house  in  London,  nor  vest 
an  interest  in  that  liuust?."  And  while  the  intention  of  permiment 
residence  in  a  country  was  necessary  in  his  day  to  fix  domicil 
for  civil  purposea,  he  hold,  as  the  nature  of  ihn  case  required, 
that  a  trade  domicil  for  the  purpose  of  establishing  enemj^  or 
neutral  character  might  be  more  easily  acquired.  Any  resilience 
or  eatablishmeut  in  the  country  for  commercial  purposes  such  as 
made  a  person's  trade  or  business  contribute  to  and  form  part  of  the 
resources  of  such  country  was  sufl&cient,  whether  or  not  there  wae 
an  intention  to  make  tlie  couiitry  a  permanent  luime.  The  trade 
domicil,  again,  might  be  lost  as  easily  as  it  was  gained.  Stowell 
formulated  the  two  main  rules  which  still  govern  the  subject  of 
commercial  domicil  m  the  cases  of  TJie  Haniiony  (1800,  2  C.  Rob., 
322)  and  The  huiuin  Chief  (1801,  3  O.  Rob.,  12).  In  the  former 
he  pointed  out  that  "  tune  is  the  grand  ingredient  in  constituting 
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duniioil  ...  be  the  uuuupaiiüu  what  it  may,  it  caiuiot  happen 
but  with  few  exceptions  that  a  mere  loiigth  of  time  shall  not  con- 
stitute a  douiicil,"  while  in  thu  latter  he  declared  :  "  The  character 
that  is  gained  by  residence  ceaticts  by  residence ;  it  is  an  adventi- 
tious character  which  no  longer  adhereti  to  him  (the  merchant) 
from  tlie  moment  that  he  puts  himself  in  motion  bona  fide  to  quit 
the  ooimtrj'  sitie  aniino  reverieiidi.^^ 

Some  motieni  writers  have  denied  that  there  should  be  any 
difference  between  tra«ie  doniicil  in  time  of  war  and  pt^rHonal 
domicil  in  time  of  pt^aoe,  but  the  distinction  is  reasonably  based 
on  the  different  pur|x>se  and  eonsi^quenccK  uf  tlie  two  Statut«*», 
and  it  has  been  regarded  by  both  English  and  American  Coiu^e 
for  a  amtury  ;  and  Stowell's  standard  ot  domicil  for  prize  purposes 
has  been  throughout  adopted. 

It  would  be  tedious  to  mention  the  decisions  in  which  Lord 
StowfU  defined  the  English  rule  as  regards  contraband,  absolute 
and  eontiilional,  and  the  penalty  for  its  carriage,  the  conditions 
of  a  blockade  by  notice  and  de  facto,  and  the  varj'hig  penalties 
for  its  breach,  unneutral  service  by  carriage  of  despatehes  or 
mihtary  officers  of  the  enemy,  and  the  legal  consequences  attach- 
ing to  it,  the  effect  of  recapture  of  a  prizt^  and  uf  the  transfer  of  a 
cargo  in  transitu  by  a  belligerent  to  a  neutral  o>*'ner,  and  the 
engagement  by  a  neutral  in  the  colonial  and  coasting  trade  of  the 
enemy.  Suffice  it  to  say  that  he  settled  om-  Prize  Law  upon  al) 
these  points,  and,  though  eircumstanccs  luive  changed,  and  uiter- 
national  agreements  have  largely  cut  down  the  rights  of  maritime 
capture,  his  judgments  atill  remain  the  surest  guide  upon  Prize 
Law,  and  mark  out  with  scarcely  an  exception  the  proper  limit 
of  interference  with  neutral  trade. 

The  Dootrino  of  Continuous  Voyage. — On  one  jH>int,  uideed, 
modern  practice  has  cttuntenanoed  an  extension  of  a  rule  which 
he  formulated,  beyond  the  point  to  which  he  a]jpUed  it.  In 
order  to  eva<le  the  prohibition  against  carrying  merchandise 
from  the  l*Yench  and  Dutch  Colonies  dming  the  Napoli-onio 
wars,  the  Bhippers  of  the  United  States  were  in  the  habit  of 
cousigning  the  giK)ds  in  the  first  place  to  some  neutral  jR)rt 
in  the  United  States  or  elsewhere,  and  then  transhipping  them 
on  anotJier  vessel  which  brought  them  to  Europe  as  colour- 
able American  merchandise.  Lord  Stoweil,  however,  crushed 
this  evasion  in  condemning  The  Maria,  No.  3  (5  C.  Rob.,  365),  and 
The  WiUiam,  No.  2  (ibid,,  p.  585).    The  Court,  he  insisted,  did 
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not  regard  the  fiction,  but  the  fact,  and  if  the  cargo  were  in  U 
destined  for  the  enemy's  country,  or  in  fact  derived  from 
enemy's  oolony,  then  it  wab  confiscated  whether  it  waa  nominally 
consigned  to,  or  had  been  nominally  transhipped  from,  a  neutraJ 
port.  "The  truth  may  not  alwa}'»  be  diboernible,  but  when  it  i* 
discovered,  it  iß  according  to  the  truth  and  not  according  to  the 
fiction  that  we  are  to  give  to  the  transaction  its  character  and 
denomination.  If  the  voyage  from  the  place  of  lading  be  not 
really  ended,  it  matters  not  by  what  acts  the  party  may  have 
evinced  his  desire  of  making  it  appear  to  have  ended." 

But  in  the  case  of  ordinary'  contraband  trading  he  did  not  appl} 
the  tio-called  doctrine  of  continuous  voyage.  A  ship,  he  said, 
could  only  be  condemned  out  of  her  own  mouth,  and  the  artidr» 
to  be  confiscated  mubt  be  taken  tn  delicto,  in  the  actual  proeecu- 
tion  of  the  voyage  to  an  enemy's  port  {Th€  Jmiva,  SC.Rob.,  167). 
Though  there  might  be  the  strongest  reason  to  suspect  the 
ultimate  hostile  deetination  of  her  cargo,  yet,  if  her  own  port  of 
deUvery  were  neutral,  the  cargo  waa  immune.  The  growth  of 
railways  and  the  desire  of  belligert»nts  to  (x>mpensate  themselve» 
for  the  loss  of  offensive  rights  which  the  Declaration  of  Paris  has 
entailed,  by  pressing  those  that  remain,  have  led  to  the  application 
of  the  rule  of  continuous  voyage  to  any  cargo  of  contraban<l  g(x>dfl 
which  is  ultimately  destined  for  the  enemy's  forces.  Lottg 
disputed,  the  usage  has  received  the  sanction  of  the  DecJaration  of 
London  as  regards  goods  «hich  are  absolute  contmband.  though 
not  as  regards  those  which  are  onJy  conditional  contraband. 
To  another  innovation  of  latter-day  beUigerents  which  has  not 
yet  received,  and  it  may  be  hoped  will  never  receive,  international 
sanction,  Lord  tStowell  lent  no  countenance,  viz.,  the  destruction 
of  neutral  prizes  before  proper  condemnation  in  a  Prize  Court, 
without  making  oomjjensation  to  the  neutral  owner,  if  in  the  end 
the  guilt  of  the  vessel  were  not  proved.  His  opuiions  upon  the 
proper  treatment  of  prizes  by  the  captor  are  set  out  in  his  last 
recorded  pvm  judgment,  The  Felicity  (1819,  2  Dodson,  381). 

In  all  caties  of  capture,  he  sa3's,  it  is  the  captof  s  first  duty  to 
bring  in  the  prize  to  port  for  adjudication.  "  If  impuesiblc  lo 
bring  in,  tlu^  next  duty  is  to  destroy  enemy's  property.  When.» 
doubtful  whether  enemy's  property  and  impossible  to  bring  in, 
no  such  obligation  arises,  and  the  safe  and  propter  course  18  to 
dismiss.  When  it  is  neutral,  the  act  of  destruction  cannot  be 
justified  to  the  neutral  o%^7ier  by  the  gravitit  importanoi'  of  such 
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an  act  io  the  public  Bervioe  of  the  captor's  own  state  ;  to  thü 
neutroJ  it  can  only  be  justified  under  any  such  circumfitances  by 
a  full  resiitution  in  value.  These  are  rules  so  dear  in  principle 
and  estabÜBhed  in  practice,  that  they  require  neither  reasoning 
nor  precedent  to  illustrate  or  support  them." 

It  has  been  said  of  sermons  that,  while  dealing  with  eternal 
subjects,  they  tend  to  be  thti  moöt  ephemeral  literature ;  and  so 
it  might  be  said  of  prize  judgments,  that  thougli  concenied  with 
International  Law,  they  tend  to  be  the  most  national  expressions 
of  judicial  opinion.  But  at  the  beginning  of  the  nineteenth 
century  Stowell  in  England,  and  to  a  smaller  degree  Marshall  in 
the  United  States,  bringing  to  their  national  Prize  Coiuts  two  of  the 
greatest  intellects  of  the  time,  realized  the  ideal  character  of  the 
jurisdiction  entrusted  to  them,  and  established  au  Angli>-Saxon 
law  of  prize  which  may  truly  be  described  as  **  a  hght  to  the 
nations."  It  is  one  of  the  surest  testimonies  of  the  stability  of 
StoweJl's  work  that  the  Declaration  of  London,  wliich  was 
recently  drawn  up  by  representativee  of  the  great  Powers  to 
serve  as  a  code  of  maritime  law  in  war.  emlxxiieB  many  of  the 
rules  which  he  formulat<)d  when  sitting  as  judge  of  the  British 
Prize  Court.  And  the  International  Convention  for  the  est^ibhsh- 
meut  of  an  International  Prize  Court,  whicFi  was  promot^ed  by 
the  Britisli  G<jvenini<nt  and  signed  by  the  tlelegat<«  of  all  the 
Powers  at  The  Hague  Peace  Conference,  1907,  gives  reality  at 
Jast  to  that  ideal  of  the  Prize  Court  which  he  upheld,  as  a  tribunal 
adniinittcring  the  law  of  nations,  by  providing  for  the  constitu- 
tion of  an  appeal  court  in  matters  of  prize,  which  shall  be  aa 
well  in  fact  as  in  theory,  and  both  in  its  membership  and  the 
law  it  applies,  international. 
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Th£  ocoepted  tradition  oallfi  Joremy  Bcntham  a  jurist.  But 
there  is  nothing  paradoxical  in  the  statoment  that  in  any  true  and 
proper  ecnsc  of  the  term  he  is  not  a  Jurist  at  all.  It  may  be 
couceded  that  upon  EngUsh  legislation  in  the  domain  of  the 
penal  law,  and  in  the  sphere  of  the  procedure,  both  civil  and 
criminal,  and  in  the  great  revolution,  whereby  the  fuBion  of  law 
and  equity  was  accomplished,  his  influence  was  paramoimt. 
It  ifi  not  doubted  that  he  had  a  very  extended  knowledge  of 
the  English  law  of  his  day,  but  he  knew  little,  if  anything,  of 
the  hiötory  of  that  e^'stem  for  the  study  of  which  the  materials 
were  so  abundant.  He  gravely  records  "a  curious  fact,  that 
in  Henry  the  VI. 's  time  the  judges  had  laid  a  plot  for  getting 
all  the  land  in  the  Kingdom  (like  the  priests),  by  outlawing 
all  whom  they  liked — with  great  formalities  always,  but  no 
grounds.  The  abuse  was  got  rid  of  by  somebody  declaring 
that  this  should  not  bo  done.'*  A  writer  who  can  make  such  an 
assertion  has,  of  comse,  no  pretension  to  legal  scholarship. 
Bentham  had  but  to  look  into  the  Year  Books  of  that  reign,  or 
to  read  the  De  Laudibua  of  Fortescue,  then  a  Chief  Justice,  to 
ascertain  that  what  he  took  for  history  was  as  absurd  as  the 
statements  of  Horn's  Mirror.  Bentham  knew  not  his  Year  Bool 
nor  his  Coke,  much  less  his  Bracton,  and  even  when  uriticizi 
Blackßtone,  he  would  have  been  much  better  occupied  in  acquiring 
an  historical  knowledge  of  the  development  of  the  common  law. 
The  fact  is  that  Bentham  knew  English  law  simply  as  an  articled 
attorney's  clerk  would  have  kno^vn  it,  in  the  base,  moohanical 
fashion  of  the  empiricist ;  he  knew  it  as  an  existing  body  of 
arbitraiy  rules,  but  the  antecedent  conditions  that  made  the  law 
what  it  was,  the  marvellous  phenomena  of  its  development,  never 
occurred  to  him  ae  a  subject  of  research. 

Even  on  the  subject   of   the  rules  of  evidenoe,   where  his 
views  have   attained  suoh  a  distinct  triiunph   in   legislation, 
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Bentham  was  profoundly  ignorant  of  the  reasonable  basis  for 
those  rules.  The  slow  and  careful  outgrowth  of  the  experience 
of  ccnturieß  of  acute  practical  and  enlightentnl  men,  striving  to 
make  a  jury  of  twelve  men  chosen  at  haphazard  an  adequate 
instrument  for  the  intelligent  decision  of  legal  controversies, 
was  to  him  a  closed  book.  The  influence  of  the  jury  system 
in  the  orderly  development  of  Engliah  political  liberty,  whereby 
the  citizen  was  welded  to  the  existing  government  as  an.  integral 
part  of  it,  never  occurred  to  him  a«  lut  extraordinary  political 
device.  He  treated  the  whole  nubject  of  judicial  evidence  as  if 
the  rules  had  been  enacted  in  his  own  day,  to  suit  merely  that 
small  part,  of  the  contemporaneous  life  of  his  eoimtry.  which  ho 
appri^cialed,  and  that  small  part  of  the  popuU^tion  which  he 
understood.  His  advocacy  of  the  abolishment  of  the  rule  that 
int*'reste<l  parties  should  not  testify  in  courts  of  law  took  little 
account  of  the  vi%nd  realization  by  religious  men  that  he  who  had 
taken  an  oath  to  speak  truly  with  the  help  of  Grod  had  tiikon  the 
name  of  his  Lord  in  vain,  if  he  committed  perjiuy ;  and  that  it 
conduced  more  to  **the  greate>it  happincKs  of  the  great,est  num- 
ber," that  parties  in  interest  shoidd  not  testify  at  all,  rather  than 
that  courts  should  lead  them  into  the  temptation  of  imperilling 
their  immortal  souls. 

While  Bentham  was  little  versed  in  the  history  of  English  law, 
he  was  profoundly  ignorant  of  Roman  and  Continental  law. 
His  view  of  the  Roman  law  was  so  inadequate  as  to  cause  him 
to  pronounce  it  "a  parcel  of  dissertations  badly  drawn  up." 
Altliougli  HaiKT  and  Weiss  and  their  great  pupil  Savigny  hiul 
created  (luring  Bentham's  life  the  critical  study  of  Roman  law 
and  medieval  jurisprudenct\  although  the  greatest  legal  pheno- 
menon in  liistory — the  siu-vival  of  Roman  law  through  the  ruin 
of  the  Empire  and  through  the  Dark  Ages — was  fully  demon- 
Btrated,  although  Savign^^  in  his  famous  pamphlet  had  savecl 
Germany  from  the  evils  (»f  such  a  raw  codification  as  Bc^ntham 
propoeed  for  all  countries,  although  Savigny  htul  dcmoastralod 
that  an  historical  study  of  the  existing  law  was  a  condition 
precedent  to  any  science  of  law,  without  which  codification  is 
bnilum  fulmen,  Bentham  never  seems  to  have  discovered  that 
such  men  were  living  and  writing.  His  fundamental  idea  was  that 
the  legislator  must  first  arrange  a  proper  code  of  laws  upon  a 
philosophy  of  human  natim?  boirowed  from  Helv^tius,  which 
considenHl  a  balancing  of  so-called  pleasure  and  pain  that  ignored 
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the  higher  attributes  of  the  human  spirit ;  then  this  code  ao  ar- 
ranged ahould  be  settled  ao  that  no  body  of  decision  in  regard 
tn  the  meaning  of  its  provisions  could  ever  grow  up  around  it ; 
then  this  result  Bhould  be  made  oertain  by  never  permitting  any 
lawyer  to  become  a  jiidge,  and  that  code  so  settled  would  be 
good  and  workable  for  any  nation  regardless  of  its  existing  law, 
or  its  past  history,  or  its  racial  or  social  characteristics.  Thi« 
is  the  secret  of  Benlham's  offers  to  make  the  same  code  for 
Turkey,  for  Egypt,  for  France,  for  Spain,  for  Portugal,  for 
Russia,  for  Switzerland,  for  Morocco,  for  the  States'of  our  Union, 
and  for  the  new  South  American  Republics. 

These  facts  make  it  apparent  that  Bentham  has  no  claim  to 
the  title  of  jurist.      A  school  of  English  Jiwists  was  to  arise,  but 
Bentham  missed  the  opportunity  of  creating  it.    His  leisure, 
his  ample  means,  his  long  life,  would  have  furnished  an  ideal 
setting  for  a  great  jurisconsult.    But  Bentham  had  no  taste  for 
that  kind  of  labour.  The  mass  of  material  which  later  generations 
wore  to  use  with  such  brilliant  effect  he  passed  by,  although  he 
knew  its  value,  for  he  himself  has  told  us  :  "Traverse  the  whole 
continent  of  Europe,  ransack  all  the  libraries  belonging  to  all  the 
jurisprudential  systems  of  the  several  political  State«,  add  the 
contents  together,  you  would  not  be  able  to  compoee  a  collection 
of  cases  equal  in  variety,  in  amplitude,  in  cleameas  of  statement 
— in  a  word,  all  points  taken  together,  in  constructiveness — to. 
that  which  may  be  seen  to  l>e  afforded  in  the  collection  of  English' 
reports  of  adjudged  oases."    Knowing  all  thifl,  Bentham  deliber- 
ately turned  to  the  easier  task  of  constructing  a  general  politicAl 
philosophy.    Although  his  application  of  his  greatest  happiness 
principal  was  really  based  upon  a  low  view  of  human  nature. 
and  although,  as  his  letters  show,  like  most  reformers,  he  had  the 
loAvcst  possible  view  of  the  men  with  whom  he  came  in  contact, 
although  ho  had  httle  confidence  or  trust  in  his  fellow-men  in 
private  life,  he  baeed  his  theory  of  a  proper  form  of  government 
upon  the  idea  which  all  history  disproves,  but  which  was  then  ao 
fivshionable.  that  the  individual  human  being  is  something  divine, 
that  all  histor\'  and  all  the  past  have  been  a  conspiracy  against 
him.  that,  if  permitted,  he  will  do  what  is  right  wthout  exertion, 
without  self-conquest,  because  it  agrees  with  liis  nature  to  do  so. 
This  oonoeption  finds  no  small  part  of  its  support  in  the  naTve 
belief  that  conscience  actimllv  teaches  us  what  is  right,  not 
merely  to  do  what  we  may  happen  to  think  is  right.    Given  this 
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fundamental  concept,  the  remainder  of  Bcntham's  political 
arrangements,  including  his  form  of  government,  imiversal  suf- 
frage, one  code  for  all  peoples,  the  secret  ballot,  the  abolition  of 
the  legal  profession  and  elective  judges  is  an  easy  deduction. 
It  is  apparent  that  there  is  nothing  novel  in  any  of  his  suggestions. 
Most  of  them  somewhere  had  been  tried  with  conspicuous  lack  of 
success.  Yet  at  the  same  time,  with  a  syatem  based  upon  collec- 
tivism as  his  was,  he  was  no  less  an  ardent  believer  in  pure  indi- 
vidualism, and  like  all  his  school,  until  his  greatest  disciple  John 
Stuart  Mill,  in  his  Essay  on  Liberty,  demolished  the  whole  Ben- 
thamite theory  of  government,  he  failed  to  perceive  that  col- 
lectivism is  bound  to  destroy  individualism,  because  it  substitutes, 
instead  of  the  domination  of  a  ruler  or  of  a  ruling  class,  the  far 
more  destructive  domination  of  a  generally  unfit  majority. 

In  England  itself  Bcntham  was  never  in  touch  with  the  spirit 
of  his  time  or  of  his  race.  He  once  spoke  to  his  disciple  Bowring 
of  the  only  time  that  he  had  met  Kdmund  Burke.  "T  met 
Burke  once  at  Phil  Metcalf's,*'  said  Bentham;"he  gave  me 
grcAt  disgiist."  1'his  is  (he  sole  impression  that  the  gi'catest 
English  political  philosopher,  a  man  far  more  entitled  to  the 
applanation  of  jurist  than  Bentham,  made  on  the  man  who  is 
coasidered    our   foremost    writer    on   jurisprudence.    But    the 

!urrence  is  eharactcristic  of  BcJithara.  He  could  have  no 
tpathy  with  Bui'ke's  cast  of  thought,  he  had  none  of  that 
historical  sense,  that  sense  for  institutions,  that  vast  hiKtoric 
imagination,  which  saw  the  poHtieal  problems  of  each  country 
as  a  concrete  thing  modified  by  all  the  conditions  of  time, 
place,  and  race,  of  existing  institutions  and  the  Influence  of 
the  past  in  molding  existing  sentiments  and  beliefs.  Burke 
"saw  life  steadily,  and  saw  it  whole."  Bentham  never  com- 
prehended the  lesson  that  Burke  was  continually  teaching, 
that  the  whole  fabric  of  national  life  is  an  actual  firganism 
which  acts  upon  individuals  as  they  react  upon  it,  that  a 
nation's  law  is  simply-  a  part  and  parcel  of  the  national  life 
and  is  as  it  is  because  that  particular  nation  could  have  no 
other ;  an  idea  never  better  expresed  than  by  the  old  Roman 
poet :  **  Moribus  antiquis  res  stet  Roniaua,  virisque."  But  such 
conceptions  were  aUen  to  Bentham.  He  once  said  that  Pope's 
famous  line  on  government.  ''Whate'er  is  best  administered  is 
best,"  was  the  most  foolish  thing  ever  penned.  Yet  Hooker's 
no  less  famous  saying  on  forms  of  govenmient,  "The  kinds 
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thereof  many  being,  nature  tieth  not  to  any  one,  but  leaveth 
the  choice  as  a  thing  arbitrary,"  is  probably  the  wisest  thing 
ever  said  on  the  subject. 

With  Bt'utham's  influence  in  England  we  are  not  here  con- 
cerned. What  has  been  said  will  indicate  that  his  ijifluence  out 
of  England  is  due  rather  to  his  political  ideas  than  to  his  legal 
wTitings.  Such  ascertainable  facts  as  the  evolution  of  the  secret 
ballot  are  easy  to  follow.  The  preeent-day  ballot  in  certain 
districts  where  the  names  of  hundreds  of  candidates  are  printe<l 
upon  it,  and  where  a  large  and  cumbrous  volume  ctf  prop(>fie<l 
laws  is  submitted  to  the  voter,  would  be  a  development  grotesque 
enough,  if  it  were  not  so  melancholy. 

The  cardinal  reforms  of  the  abolition  of  the  distinction  between 
law  and  equitj%thesimplification  of  legal  pleadings  and  procedure, 
the  creation  of  tribimals  which  act  with  celerity,  the  registration 
of  conveyances  of  real  estate,  the  cheapening  of  legal  processes. 
the  suljstihjtion  of  fixed  salaries  for  public  officials  instead  of 
foes,  the  abolition  of  imprisonment  for  debt,  the  creation  of  public 
prosecutors,  the  abolition  of  most  of  the  exclusionary'  rules  of 
evidence,  and  to  a  limited  extent  his  ideas  on  codification,  have 
foimd  a  ready  acceptance  in  countries  which  have  the  English 
law.  But  Bentham  knew  only  the  EngUsh  system,  and  all  his 
views  were  coloured  by  a  refraction  through  that  medium.  Even 
his  codes  were  possible  to  him.  only  because  he  could  copy  his 
principles  out  of  that  mass  of  "  judge-made "  law  which  hr 
affected  to  despise. 

In  the  Germanic  countries  Bentham  has  never  exerted  any 
appreciable  influence.  The  school  of  historical  jurists  which 
has  ruled  there  has  nothing  in  common  with  him.  Its  juriKts 
have  searched  out  Enghsh  law  for  themselves.  On  what  they 
desired  to  know  his  works  had  notliing  to  tell  them.  Their  codes 
are  constructetl.  not  on  Benthamite  principles,  but  according  lo 
the  views  of  their  own  jiu-isconsults.  But  in  certain  of  the  lAtin 
ooiuUries  Bentham  has  had  an  apparently  powerful  influence. 

The  first  writing  of  Bentham  appeared  in  1776.  It  waa  an 
assault  upon  the  complacent  optimism  of  Blackstone's  Cotmncn- 
iarks.  It  has  no  real  importance.  But  his  next  work,  published 
in  1789.  was  liis  Inlrfxfucdoti  to  the  Princifie»  of  MufaU  and 
Legislation.  Practically  all  the  main  doctrines  of  Bentham  are 
contained  in  it.  Just  before  this  time  Bentham  had  met  Etienm» 
Duraont.  a  Gencvese.  who  l)ecame  vastly  interested  in  Bentham *5 
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ideas,  and  as  an  earnest-  disciple  spent  years  on  Bentham's 
voluminous  manuscripts,  beating  them  into  coherence  and  intelli- 
gibility, cutting  out  their  purely  local  matter  and  giving  them  a 
finished  French  form. 

Through  Dumont,  Bentham's  ideafi  l>ecame  known  to  Mira- 
beau.  Later  he  Ixjcame  somewhat  intiniato  Asitli  THllo>Tand. 
The  fair  and  peaceful  beginning  of  the  French  Revohition  offered 
Bcntham  an  opportunity.  He  sent  txD  Abbe  Moullet  his  treatise 
on  the  Tactics  of  Deliberative  Assemblies,  and  in  March.  1790.  he 
sent  a  report  for  the  organization  of  the  French  judiciary'.  Then, 
in  1791,  he  oflEered  to  estabhsh  in  Prance  a  model  prison  after  the 

'le  of  his  "Panopticon."  His  scheme  was  printed  by  the 
^Assembly,  and  his  ardent  "love  of  humanity  ■'  was  recognized. 
In  1792  the  title  of  French  citizen  was  conferred  upon  him.  But 
a  legislative  body  that  was  about  to  burst  into  the  atrocities 
of  the  Terror  had  little  use  for  parUamentary  tactics  or  model 
prisons  or  schemes  of  penal  reform.  Bentham  liimself  learned 
something  from  the  horrors  of  the  French  R^n^olution.  He  was 
no  longer  so  radical,  and  he  records  that  he  voted  in  1800  to  make 
Bonaparte  First  Consul. 

In  the  meantime  Dumont  had  >)een  working  on  his  French 
redactions  of  Bentham's  manuscripts.  In  1802  he  published 
under  Bentham*8  name  three  volumes  entitled  TraiiSs  de  Legisla- 
lion  civile  el  pe.7iale.  Volume  one  contained  the  Greneral  Principles 
of  Legislation  and  Principles  of  a  Civil  Code;  volume  two,  Princi- 
ples of  a  Penal  Code ;  and  volume  three,  the  proposals  for  a  model 
prison.  These  writings  created  a  great  stir  in  Eiu-ope.  especially 
in  Spain.  In  1811  Dumont  published  Bentham's  Theory  of 
PunishmetUs  ami  Rexvnrds,  the  valuable  part  of  which  was  due 
to  Beccaiia.  Still  later,  in  1816.  was  published  by  the  inde- 
fatigable Dumont  the  Tactics  of  Deliberative  Assemblies  and  the 
Treatise  on  Political  Ftühtcies.  Finally,  in  1813,  came  the 
Treatise  on  Judicial  Proofs  and  the  Jndicial  Organization  and 
Codification.  Practically  all  of  Bcmtham's  European  reputation 
was  based  upon  Dumont's  publications,  and  Englishmen  dis- 
covered Bentham  by  way  of  the  Continent. 

I>timont  had  striven  in  1802  in  his  Preface  to  soften  Bentham's 
radicalism  and  render  his  views  acceptable  to  moderate  {leople. 
He  Iiafl  expressly  disclaimed  for  Bentham  any  preference  for  any 
particular  form  of  government,  had  claimed  that  Bentham  was 
antagonistic  to  those  political  theories  which  begin  by  attacking 
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existing  iivifitutions,  and  had  asserted  that  Bentham  bclievvd 
that  legal  reforms  can  be  accomplished  only  when  government 
has  stability,  and  that  Bentham's  sole  aim  wae  to  prevent  theover- 
tiirnixig  of  authority  and  revolutions  in  propert}'  and  power. 
It  may  be  that  this  Preface  is  what  caused  Bentham  long  after- 
wards to  declare  that  Dumont  imderstood  not  a  word  of  his 
meaning.  Be  that  as  it  may,  it  is  doubtless  true  tliat  Dumont 
obtained  a  hearing  for  Bentham's  doctrines. 

By  1810  Bentham  was  persuadecl  that  his  fame  was  extended 
over  the  civilized  world.  He  thought  that  codes  on  his  principles 
were  being  proposed  in  France  and  Germany.  His  hope  was 
preposterous  as  to  Germany  ;  as  to  France,  he  had  wholly  miscon- 
ceived the  situation.  France — unlike  England — had  no  single 
and  coherent  body  of  law  applicable  throughout  the  whole 
country.  As  Voltaire  said,  a  mau  travelling  in  France  changed 
laws  as  often  as  he  changed  horses.  In  such  a  condition  it  is 
apparent  that  a  code  is  the  only  remedy,  and  the  Napoleonic 
Code  was  designed  by  French  lawj-ers  to  meet  that  condition ; 
but  it  merely  adapted  for  the  whole  country  what  was  fotmd  to 
be  best  in  the  various  local  jurisdictions.  Bentham  never  con- 
ceived of  codification  for  such  reasons  as  existed  in  France.  He 
had  England  in  his  ej'c.  His  scheme  was  to  abolish  the  legal 
profcHsion.  to  wipe  out  the  law  reports,  and  to  reach  the  Utopia 
where  every  man  could  be  his  own  la^vyer.  His  theorj'  of  judicial 
p^rM^fs  had  no  effect  upon  French  law,  for  the  reason  that  France 
had  not  the  English  law  of  evidence.  It  may  he  said  that  so  far 
an  lln^  jwiual  law  of  France  is  connerned.  Bentham  had  no  effect 
whatever ;  f<^r  tn  legislation  the  greatest  good  of  the  greatest 
nuinlKT.  Jifl  a  wtirkahle  principle,  comes  in  the  end  to  mean  simply 
that  the  majority  ought  to  have  what  it  wants. 

But.  in  1  he  meantime  Bentham  had  found  a  ntimber  of  disciples 
in  Spain.  Jovellanos.  a  member  of  the  Spanish  Junta,  had  written 
treatises  upon  legislation  in  Bentham's  vein.  Nunez,  the 
Librarian  at  the  Univereity  of  Salamanca,  applie<l  Bentham's 
ideas  to  a  plan  for  national  ed\ication  in  a  manner  quaint  enough  ; 
and  in  1820  he  published  a  volume  on  The  Spirit  of  Bentham, 
which  has  l>oen  characterized  as  the  "best  existing  expositi^^n 
of  Benthamism."  Nunez  had  the  cruelty  to  say  of  the  faithful 
Dumont:  "Sir  Bentham  (sic)  handed  to  Mr.  Dumont  {sic) 
original  MSS.  of  his  theories,  from  which  the  latter  composnl 
those  undigefltetl  French  treatises  that  till  now  have  kept  under 
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eclipee  that  light  of  Bentham's  which  glimmered  through  them." 
The  book  on  Prisons  was  translated  into  Spanish  as  early  as  1819, 
and  translations  of  his  other  works  continued  to  appear,  so  that, 
to  quote  Senor  Silvela.  between  1820  and  1845  ''no  other  foreign 
author  exercised  in  Spain  so  great  an  authority  as  Bentham," 
Borrow  relates  that  in  1842.  while  travelling  in  Spain,  he  was 
welcomed  by  an  Alcalde  on  Cape  Finisterre,  who  had  upon  his 
shelves  all  the  works  of  the  "  grand  Baintham."  and  compared 
him  to  Solon,  Plato,  and  even  Lope  de  Vega.  The  latter  com- 
parison seemed  to  Borrow  somewhat  overstrained. 

In  the  period  between  1808  and  1812,  while  Spain  was  in 
revolt  against  Joseph  Bonaparte,  some  attention  was  paid  to 
legislation,  but  it  was  not  until  the  outbreak  against  Ferdinand 
in  1820  that  Bcntham^s  influence  became  apparent.  The  Con- 
stitution was  restored.  Bentham  sent  to  the  Cortes  a  present 
of  his  collected  writings.  He  ^Tote  pamphlet«  on  Spanish  affairs. 
Then  he  turned  to  Portugal,  which  had  just  adopted  the  Spanish 
Constitution,  freely  criticizing  what  he  considered  its  defects. 
The  Cortes  of  Portugal  received  a  present  of  his  works,  which 
was  gratefully  ewcepted.  He  wrote  another  letter  to  Spain 
strongly  opposing  a  second  chamber  for  the  CfJrtee.but  as  usual 
he  had  England  in  his  eye,  for  he  argued  against  a  House  of 
Peers,  while  the  Spanish  and  Portuguese  had  in  mind  a  second 
representative  chamber. 

In  August,  1820,  the  Spanish  Cortes  entered  upon  the  work 
of  drafting  a  penal  code,  and  Count  Toreno,  the  President  of  the 
Cortes,  addressing  Bentham  as  the  "Light  of  Legislation  and 
Benefactor  of  Man,"  sent  to  Bentham  a  draft  of  the  proposed 
code  for  suggestions .  Bent  ham  *8  answer  was  a  querulous 
criticism  of  Ihe  Cortes  for  not  having  applied  to  him.  Bentham 
suggested  to  the  dignified  Spanish  aristocrat  tliat  he  was  a 
fimctianary  who  had  points  of  his  own  to  further,  and  that  he 
would  be  likely  to  use  the  suggestions  to  give  support  to  his  ovni 
views.  The  stately  note  of  cold  politeness,  sa^-s  Mr,  Kenny,  in 
which  Toreno  acknowledged  Bentham 's  answer,  "affords  a  fine 
picture  of  Ca-stilian  dignity;  wounded^  yet  still  coiuieous." 
Bentham  continued  to  pour  out  letters  to  Toreno  against  the 
existing  legislation  of  Spain,  with  an  utter  disregard  for  existing 
conditions.  But  the  pohtical  revolution  in  Spain,  enforced 
by  French  bayonets,  soon  put  an  end  to  Constitution  and 
Cortes. 


Digitized  by  Lj OOQ I C 


540 


BENTHAM 


In  the  Spanish  possessions  in  America  Bentham  from  the  first 
took  a  deep  interest.  He  seriously  considered  going  to  Mexico 
in  the  company  of  Aaron  Burr,  who  was  to  become  emiRTor, 
while  Bcntliam  was  to  play  the  Tribonian  to  Burr*s  Jusliniaii. 
Certainly  Bentham  would  have  fitted  the  role,  for  he  was  a  closer 
approach  to  IVihonian  than  he  was  to  great  philosophical  jurisis 
like  Ulpian  or  Papinian.  Miranda»  the  Spanish  revolutionist  in 
South  America,  had  known  Bentham  in  London,  and  Bentham 
would  have  been  glad  to  follow  him  to  Venezuela,  for  he  was 
convinced  that  his  laws  would  bereeeived  there  with  glad  acclaim, 
but  Miranda  died  in  a  Spanish  prison. 

Bolivar  and  SariUmder  were  ardent  Benthamites,  and  8p<liiloiiÄly 
cultivated  the  Benthamite  plant  of  reform  in  that  moHt  congeniiU 
soil.  It  is  ciomputed  that  in  1830  forty  thousand  volumes  of 
Bontham's  works  in  French  were  sold  in  Spanish  America 
alone.  Among  those  races  every  educated  man  studied  his 
writings  as  those  of  another  Lycurgus  or  Solon.  Rivadavia,  the 
h^^islator  of  Buenos  Ajnres,  was  his  pupil ;  Josö  del  Valle,  the 
Pi'fsldent  of  Guatemala,  was  another  pupil.  They,  as  well 
Andrade,  the  Brazilian  MinisterT  corresponded  with  the 
regarding  the  legislation  of  their  States.  The  constitutions  and 
all  of  the  laws  of  the  new  republics  show  tracee  of  Bentham 'ft' 
influence.  His  works  were  used  as  textbooks  in  the  schools ; 
though,  sad  to  relate,  his  earnest  disciple,  Bolivar,  when  he 
turned  Dictator  in  1826,  forbade  the  use  of  his  master's  works 
in  the  public  schools.  The  remarkable  instability  of  th< 
Benthamite  governments  is  probably  the  best  commentary  upon 
the  value  of  Benthanrs  political  theories. 

In  the  department  of  the  penal  law  his  influence  has  been  of 
great  and  constantly  increasing  value.  The  anidioratiiui  of 
punishments  and  the  adaptation  of  penalties  to  ofifcnecs.  titrough 
the  work  of  Bentham  re-enforcing  Beccaria,  cAn  be  trace«!  in  the 
legislation  of  everj* civilized  country.  But  this  change  a  ciuvful 
student  of  stM^al  conditions  would  l>e  more  likely  to  nttcribr  In 
(he  increasuig  density  of  the  poptdation  and  to  tlie  grcatiT 
effidiency  of  the  police,  acting  in  cdnnectifin  with  a  greater  and 
oftentimes  mistaken  regard  for  human  life.  It  has  been  claimed 
that  onoe  his  Panopticon  prison  scheme  was  put  int-o  succc^ul 
operation  in  Russia.  The  ideas  which  it  emlxKlieil — solitary 
contini-ment,  constant  Rurveillance,  physical  heülth  for  prisoner», 
and  their  apphcation  to  laborious  pursuits  are  now  common- 
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placeä  in  all  prison  ditioipliuc.  But  those  ideas  belong  not  so 
much  to  Bcntham  ae  to  Howard. 

One  proposal  of  Bentham,  that  of  reducing  and  fixing  the 
armed  forec  of  nations,  now  öecma  to  have  Bomc  chance  of 
realization.  He  proposed  it  in  the  closing  ycArs  of  the  eighteenth 
century,  a  Bingularly  inopportune  time.  Bismarck  in  1877 
sneered  at  its  utter  impracticability ;  yet  the  impending  danger 
of  national  bankruptcies  may  bring  it  about.  In  the  kindred 
realm  of  "  international  law,"  a  phrase  which  Bentham  invented, 
he  hati  been  a  hving  force.  It  is  apparent  that  a  Benthamic 
code  is  the  only  solution  for  a  law  of  nations,  and  as  early  as 
178Ö  Bentham  had  worked  out  a  theory  of  internatirmal  law, 
which  Whcaton  has  publiöhed  in  his  History.  All  subst^iuent 
attempts  at  codification  of  the  law  of  nations  are  largely  based 
on  Bentham 'b  proposals. 

Bentham 's  advice  to  I'Yance  in  1793  to  emancipate  her  colonies 
as  a  sedative  for  her  evil  conditl<»n  has  beeJi  answered  by  the  vast 
colonial  devt^iopment,  not  only  of  tVance.  but  of  Germany  and 
England.  He  was  not  any  more  succesaful  in  his  advocacy  of 
the  abolition  of  the  jury,  whose  value  in  reconciling  the  citizen 
to  a  Bystem  of  law  he  never  seems  to  have  understood.  His 
proposal  to  abolish  banking  und  bankers  as  *' always  hurtful  to 
every  State  "  shows  that  he  never  understood  what  has  been  the 
most  piifent  engine  in  the  development  of  modern  induatriaUsm. 
Dumont  had  a  saying  of  anything  that  seemed  to  him  good,  "Cest 
convainquant,  cVst  la  v<^rit6  mome.  o'est  presque  Bonthamique," 
yet  nothing  could  be  more  wholly  absurd  than  Bent  ham's  proposal 
to  Mehemet  Ali  in  1828  to  give  to  Egypt  a  Constitution  minted 
on  a  Benthamite  die.  One  of  the  humorous  appUcations  of 
Bentham 's  teachings  is  that  Stanhope  carried  with  him  to  Greece 
the  Table  of  the  Springs  of  Action,  with  which  he  tried  to  in- 
doctrinate Byron,  then  fighting  for  the  Greeks;  but  {as  Leslie 
Stephen  dryly  remarlifc)  **the  poet,  however,  thought  with  some 
plausibility  that  he  was  a  better  judge  of  hunuui  passions  than 
the  philosopher."  Bentham 's  impassioned  address  to  the  Greeks 
waö  no  doubt  of  no  little  inÜuenco  in  foisting  upon  them  their 
mifortunate  career  as  a  pitiable  repubUc.  Bentham  s  admirers 
would  gladly  forget  that  in  1830  he  advocated  putting  the  pubUc 
oflSct's  up  for  sale  to  the  highest  bidder.  In  these  United  States 
under  our  newly  devised  system  of  primary  balloting,  that  par- 
ticular one  of  the  Benthamite  dreams  will  probably  become  a 
reality. 
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It  is  painful  to  be  compelled  to  admit  that  he  is  ezaroi 
80  little  influence.  But  the  rcaaoiis  are  not  far  to  seek.  The 
ultimate  dogmas  of  Bentham  are  mere  words  without  meaning. 
The  grcatofit  gootl  to  the  greatest  nunilxr  means  absolutely 
nothing.  It  is  one  thing  to-day  in  any  given  coon^,  it  is 
another  thing  to-morrow.  For  one  race  it  produces  a  pap;j 
ticular  result,  for  another  race  it  leads  to  a  wholly  di£F« 
result.  In  legislation  it  is  as  barreJi  and  jejune  as  in  morak. 
In  morals  it  means  that  a  man  should  do  what  is  right,  while 
in  Eegislation  it  moans  nothing  more  than  that  legislation  should 
be  good.  The  argument  in  its  last  analysis  becomee  one  that 
what<?ver  is  right  from  a  moral  standpoint,  or  whatever  is 
good  from  a  legislative  stantlpoint.  decides  what  makes  for 
the  greattwt  happiness  of  the  greatest  number.  It  is  no  more 
definite  or  satisfying  than  to  say  that  a  legislator  should  strive 
for  the  good  i>f  liis  country.  On  such  a  principle  everything 
that  Bentham  attacked  can  be  defended,  just  as  he  had  no  diffi- 
culty in  defending  duelling  as  fm-nishing  a  remedy  for  a  WTong 
that  the  law  did  not  redress.  The  difficulty  is  never  in  being 
ready  to  enaot  laws  that  are  good ;  the  real  trouble  is  to  settle 
what  laws  are  good. 

Then,  too,  Bentliam's  balancing  of  pains  and  pleasures,  his 
various  sanctions  for  a  law  as  satisfying  his  test,  by  conducing 
to  physical,  social,  political,  or  religioas  plca^^ure  rather  than 
detriment,  have  not  proved  of  any  particular  value,  except  that 
in  their  appheation  to  the  penal  law  ihoy  have  some  sort  of 
surface  validity.  But  upon  anal^nsis  they  will  be  found  to  be 
resolvable  into  iho  propusition,  so  far  as  penalties  are  conoerned, 
that  the  punishment  of  an  offender  should  go  no  farther  than  the 
interest  of  the  offender  and  the  general  inti^rest  of  society  demand. 
To  reconcile  thosc^  considerations  is  the  nsal  difficulty,  although 
by  Bentham 's  formulae  it  can  very  plausibly  be  maintained  that 
a  criminal  who  has  such  a  congenital  physical  organization  as  to^ 
be  at  all  dangerous  to  society  should  be  put  to  death.  Th< 
Bussian  enthusiasts  who  saw  so  much  to  admire  in  Bentham'b 
^v^iting8  foimd  it  sufficientl}'^  painful  to  make  the  wholly 
attempt  to  reconcile  Bonthara*B  political  theories  with  the 
tenance  of  the  Czar's  autocracy.  Men  are  more  easUy  satisfied 
with  words  than  with  facts.  The  difficulty  in  legislation 
always  been  that  many  are  called  to  the  task,  but  few  are  chosen^ 
Average  men  find  a  Cleon  or  a  Bentham  far  more  oouvincLog 
than  an  Aristotle  or  a  Burke. 


Digitized  by 


Google 


Bfi»THAM  543 

But  although  Bentham  died  consoling  himself  with  the  thought 
that  his  efforts  to  uplift  the  world  had  been  thwarted  by  a  base 
conspiracy  of  George  III.,  he  yet  had  his  happy  moments.  In 
1823  he  visited  Paris,  where  the  venerable  sage,  with  his  long 
white  hair  and  snuS-coloured  garments,  excited  among  the  lively 
and  impressionable  Gauls  the  greatest  enthusiasm.  One  day 
during  his  stay,  casually  and  unannounced,  he  visited  one  of  the 
higher  courts.  The  whole  body  of  advocates,  that  legal  pro- 
fession whom  he  had  never  ceased  to  denounce,  generously  rose 
and  paid  to  him  the  highest  marks  of  respect.  The  judges  upon 
Ihe  bench,  whose  function  and  authority  he  had  done  so  much 
to  undermine,  invited  him  to  the  seat  of  honour ;  and  there  we 
shall  leave  him. 
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Carl  Joseph  Anton  AIittbrmaier  was  born  at  jMunich  on 
August  Ö,  1787.     Hit!  father  was  aii  ai^^^^^^'^^^^'y«  ^  "liUi  of  ex- 
cellent training  in  natural  science,  with  a  quick  iiiteUigcnce  am 
a  disposition  benevolent  almost  to  eccentxicit}'.     Ili8  mothc 
is  dopictetl  to  us  as  a  busy  woman,  with  a  clear,  calm,  and  shrewi 
understanding.    His  father's  brother-in-Liw,  Zimmermann,  w. 
a  st^afariiig  man,  and  had  been  helmsman  to  Captain  Cook,  the 
celebrated  c  ire  lunna  vi  gator  of  the  world.    The  sailor'ö  stirri 
description  of  distant  lands  foimd  the  boy  a  rt^ceptivc  hearel 
and  served  to  awaken  that  yearning  for  foreign  travel  whicl 
Mittermaier  kept  to  his  last  days. 

Mittermaior*8  Lifo, — His  father  died  at  an  early  age;  and 
upon  (he  sc;cond  marriage  of  his  mother  the  youth  wasaent  to 
school  kept  b}'  a  clergyman,  a  man  of  stern  and  narrow  min« 
whose  wide  acquaintance,  however,  with  ancient  and  mode: 
tongues  served  to  instil  into  his  pupil  the  lildng  and  knowledj 
of  foreign  languages.  His  later  linguistic  accomplishments,  t] 
product  of  the  seed  thus  sown,  were  unusual  in  a  Gennj 
scholar,  and  secured  for  him  the  friendship  and  admiration 
many  foreigners  whose  acquaintance  he  made  on  his  numeroi 
journejTi  and  in  his  varied  currcKpoudcnce. 

On  entering  the  Munich  Lyceum,  he  applied  himself  with 
to  natural  science ;  this  he  never  forsook  in  later  years,  cndea voi 

*■  The  author  of  Lhiti  biograptiical  akotcb  was  a  coUoague  of  Uittcnuai 
at  >leidclborc.  Dr.  Guldächmidt  himself  became  the  most  famoiut  Ut<nui 
jurist  tif  his  aay  in  commercial  law,  und  at  iiis  death,  twenty  yoare  »go, 
uno  üf  Europea  greatost  legal  BcionlüU.  The  article  hen»  tmoelat^tl 
published  first  in  tho  Archiv  für  ci'nYw/MrAf  Praxis,  1S67,  vol.  vii.,  p.  417, 
aftcTwiirdfl  in  tlic  author's  Vermischte  »SchriftcHy  1901.  vol.  i.,  p.  663. 

A  few  lineH  bivo  hoeu  inserted  from  tlti.«  Notice  of  Mitteruaitir's  lifo  gii 
in  thv  Preface  to  the  French  transhitimi  {i8i>8)  of  Mittomukier'B  Cn'mii 
Procedure  in  i^ngUind,  •SVo//tiiwf.  and    the    United    Siatrs ;    tliat  tronalatk 
was  miule  by  A.  t^hauffard,  Judg«  at  Albi. 

The  present  translation  is  by  Dr.  Victor  von  ßoroüui,  uf  Hull   Boofo» 
Chicago. 
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ing  always  to  turn  it  to  account  in  his  legal  atudioB.  His  plan 
then  WB8  to  become  a  raining  engineer,  and  he  took  the  pre- 
liminary examination  for  tEiis  when  he  was  thirteen.  But  on 
account  of  his  apparently  weak  constitution  his  stepfather  refused 
him  permisBion  to  follow  either  this  occupation  or  that  of  a 
physician,  which  he  next  preferred.  At  sixteen  he  entered  the 
law  course  of  the  University  of  Lamlshut,  but  he  attended  the 
lectures  on  anatomy  and  medicine  aa  well  as  those  on  law  and 
philosophy.  His  scanty  resources  obliged  him  to  earn  money 
by  giving  private  lessons ;  but  amidst  all  these  tasks  he  showed 
even  at  this  stage  the  indefatigable  nature  of  his  industry 
by  producing  while  yet  a  student  a  treatise  (never  printed)  on 
Natural  Law.  As  a  private  tutor  he  came  into  close  relations 
with  Von  Zentner  (then  minist-er  of  State,  formerly  professor  at 
Heidelberg)  who  took  a  kindly  interest  in  his  welfare.  On  com- 
pleting his  course  at  the  University  he  practised  at  Munich, 
mostly  in  criminal  cases,  before  the  provincial  court  of  the  Au 
suburb.  His  thorough  knowknlge  of  foreign  tongues  attracted 
the  attention  of  the  great  criminalist  of  the  time,  Anselm  von 
Feuerbach,  who  had  come  from  the  University  of  Landshut  to 
draft  the  nTimtna!  code  for  the  Ra-variaii  government.  Feuerbaoh 
made  him  his  secretary,  with  thoHix'cial  work  of  making  excerpts 
from  the  French  and  Italian  codes  and  draft-codes. 

Mittermaier  had  in  view  an  academic  career,  and  planned 
ihereff]irc  to  train  himself  thoroughly  by  pursuing  studies  at  some 
other  university.  The  government  allotted  him  a  travelling 
scholarship  of  ftOO  florins;  not  so  much  indeed  with  a  view  to 
seeing  at\v  productive  results,  as  merely  to  recognize  his  merits, 
and  to  gladden  liia  brief  remaining  span  of  life ;  for  at  this  time 
the  fragile  youth  of  twenty-one  (as  he  himself,  grey  with  years, 
afttTwJirds  recounted  with  much  zast  on  tlie  occasion  of  tlio 
fiftieth  amiiversary  of  his  doctorate)  was  regarded  by  all,  himself 
included,  as  doomed  by  au  incurable  tuberculosis ;  and  a  year 
longer  at.  the  most  was  allotted  to  him  on  earth. 

At  Zentner'»  suggestion,  he  wont  to  Heidelberg,  and  there 
studied  under  such  master»  as  Martin,  Heise,  Thibaut.  Zachariae, 
and  Kliiber.  To  enlarge  his  income,  he  continued  to  do  private 
tutoring  ;  and  the  consequence  of  this  overwork  was  a  dangerous 
attack  of  fever.  Wliile  still  convalescent,  he  received  an  ap- 
pointment from  the  Bavarian  government  as  professor  of  the 
newly-f  -^itv  of  Innsbruck,   He  accordingly  applied 
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for  hia  doctorate  at  Heidelberg,  which  wn«  awarded  on  March  29, 
1 809.  His  thesis  was  entitled  Void  JvdgTnenls  in  Criminal  Ca^is} 
His  first  large  treatise,  likewise  in  the  field  of  criminal  procedure, 
dates  in  the  same  year — Theory  of  Proof  in  Criminal  Procedure,^ 
But  through  the  publishers'  bankruptcy  it  did  not  appear 
antil  1821,  when  Heyer  of  Darmstadt  published  it  under  the 
same  title. 

Before  Mittel  maier  entered  on  his  duties  at  Innsbruck,  the 
Tyrol  had  been  freed  from  Bavarian  rule  by  a  popular  uprising ; 
so  that  the  young  jurist  was  left  without  an  appointment.  After 
practiHing  for  a  while  with  a  barrister  at  Mimich.  he  brcÄme 
f/rwQl-doceni  at  Landshut.  After  refusing  a  call  to  Kiel,  lie 
receiveil  the  Landslint  professorate,  which  had  lx^en  promiHod 
him.  In  the  ensuing  year  he  made  his  choice  of  a  hfe  comj>a3iion 
by  marrjniig  the  sister  of  a  friend  and  colleague,  the  famous 
surgeon.  Ph.  F.  von  Walther  ;  and  the  union  proved  to  be  one  of 
imbrokcn  happiness.  The  miuriage  was  blestsed  with  seven 
children. 

For  ten  years  he  pursued  at  Landshut  an  academic  caroer  of 
the  most  productive  activity.  Young  as  he  was,  the  University 
honoured  him  by  electing  him  rector  three  times  in  sucoesion. 
Moreover,  the  administration  of  the  large  properties  of  the  Uni- 
versity, hitherto  managed  by  the  government,  wa«  through  his 
earnest-  efforts  restored  to  the  University  and  confided  to  hi« 
care.  The  scope  of  his  courses  was  extensive.  The  courae 
on  Roman  Legal  History-,  which  he  had  begun  at  the  instigation 
of  Savigny  (his  colleiigue  at  I^^andshut)  he  soon  gave  up,  for  ho 
realized  that  it  interfered  with  the  necessary  concentration  of  his 
elTorts.  But  he  gave  courses  in  Criminal  Procedure»  in  Gemmn 
Private  Law  and  Legal  History  (one  of  the  earliest  comBe«  on 
this  su]»ject),  and  also  (after  von  Goenner  had  been  appointed 
in  1810  on  the  Legislative  Committee  in  Munich)  in  Civil  Proce- 
dure. His  already  numerous  writings  of  this  period  dealt  \*i1h 
these  three  subjects. 

In   the  first  group  fall :   Handbook  oj  Criminal  Procedure.^ 

^  De  nuÜiiaiihus  in  eausis  criminalibua  observaL  «p^e.»  Hoitielborg»  1809. 
'  Thwrie  dot  Bewtiws  im  peinlichen  Protest,  nach  den  gemeinen  pan/tn» 
OfAfJzen  vnd  den  BeMimmungen  Her  Fntnzotneehen  Civ%lg«$eiMgtbmmg,  2  piuiB, 

Mannheim,  18(>0. 

3  Handbuch  des  peinlichen  ProzeBrns^  mit  vergieiehendv  DartteUung  du 
gemeinen  deutschen  Rechts  und  der  Bestimmungen  der  Frantiomxhen^  (MHtr- 
reichlichen.  Bayrischen  und  Preuseischen  Krimimüffrseixtf^mng,  Bd.  I.,  Abtli«  i 
aiul  il,  Huidolberg,  mo ;  Bd.  ii.,  HeidelU^rg.  1812. 
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hUroduction  to  the  Art  of  Defensive  Adix>cacy  in  Crimitial  Caaes^ 
ami  Public  and  Oritl  Procedure  and  the  Jury  Systemy-  Here 
belongs  also  his  editorship  of  the  Archiv  für  KriminalreclU,  which 
in  181(5  he  took  over  with  Konopak  and  KJeiiisclirod  ;  this  journal, 
founded  in  1798,  was  now  called  Neius  Archiv  für  Kriminal- 
recht  (16  volfl.,  I81ß-1833),  and  afterwards  Archiv  des  Kriminal- 
rechls,  Nette  Folge  (24  vols.,  1834-1857).  Mittermaior  remained 
throughout  at  its  head.  In  the  second  group  belong  hi»  Intro- 
duction to  the  Study  of  German  Legal  History^  and  Sketch  of  a 
Scientific  Treutinent  of  Gertruin  Private  Law^  In  the  third  gi  oup, 
Civil  Procedure,  no  elaborate  book  was  published  in  this  period, 
but  in  1818  he  foiuided  with  Gcnsler  and  Schweitzt^r  the  Archiv 
für  Civilistische  Praxis,  whoso  chief  editor  he  was,  after  his 
removal  to  Heitlelberg.  until  his  death.  The  first  volumes  cont^iin 
from  his  pen  numerous  abstracts  of  trials,  reviews  of  the  htera- 
tare  on  procetlure.  and  of  codes  and  draft  codes  on  procedure  and 
on  mortgages. 

He  accepted  in  1819a  chair  in  the  newly  established  University 
of  Bonn,  after  he  had  refused  a  call  to  Halle  ;  thus  finishing  his 
career  in  Laiidshut.  Ho  was  the  first  dean  of  the  faeult^y  of  law 
in  Bonn.  During  his  two  years  in  the  Rhenish  city,  he  began 
to  work  on  two  of  his  most  important  books  :  Textbook  ofQertnan 
Private  Lati^  and  Gennan  Common  Civil  Proc^ure.^ 

At  Bonn  he  lectured  on  German  Private  and  Criminal  Law  and 
Procedure,  layiiig  stress  on  practical  exercises,  including  legal 
rhetori«! ;  juid  tm  the  Code  Napoleon  was  there  in  force,  h<i  thor- 
oughly studied  the  French  law  and  its  procedure.  As  provisional 
proctor  of  the  university,  he  was  forced  to  take  an  official  {wirt 
in  the  lamentable  prosecutions  for  sedition,  which  during  those 
years  were  very  actively  carried  on  in  Bonn  ;  and  he  diaUked  his 
position  for  this  reason.    He  refused  a  call  to  the  Supreme  Court 

dnieitung  zur  Vertkeidiffungakunsi  im  Kriminalprmess,  Landahul,  1814 ; 
^Auflage.  1820. 

*  Ueber  die  offentiiche  und  7nMndliche  Jiechtspflege  und  dtu  Qtschwortnen- 
icht  in  Verffieichnng  mit  dem  DeittscJien  Strafverfahren,  Landshut,  1819. 
'  Einleitung  in  das  Studium  der  Otschirhtt  des  germanischen  Rechts,  Lanrl^hut. 

1812. 

*  VtTJfueh  einer  wissenschafUictien  Behandlung  des  Deutschen  Privatrechia, 
mit  einem  Orundriss  zu  Vorlejntngen,  I^ndahut,  1816. 

B  Lehrbuch  des  Deutsehen  Privairechts,  Landsbut,  1821. 

*  Der  gemeine  deutsche  hÜrgerlicite  Prozess  in  Vertjhichung  mit  dem  franzii 
sisehen  Öixtüiferfahrrn  und  mit  den  neuesten  Fortathritten  der  Proxessgesettge- 
bung,  1  BtMtmg,  Bi«tm.  1S20 ;  2  Beitrag,  1821. 
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of  ihr  four  Free  Cities  in  Lübeck;  but  accepted  in  1821  a  call 
to  the  University  of  Heidelberg. 

HcTo  he  taught  for  fort y-»ix  years,  interrupted  only  by  a  shorl 
parhamcntary  activity.  In  the  winter  of  1847  he  lectured  onlj 
for  a  few  months,  on  account  of  the  initial  sessions  of  the  Diet 
of  Baden  ;  in  the  follownng  sumraer,  and  in  the  winter  of  1848-49. 
he  did  not  teach  at  all,  on  a<.count  of  hiß  attendance  at  the 
German  Parliament,  In  spite  of  the  distance,  and  the  poor 
communications  between  Karlsruhe  and  Heidelberg,  he  lectured 
regularly  while  a  member  of  the  Diet  of  Baden.  His  yearly 
oouTBc  of  lecturee  covered  German  Private  Law,  CViminal  Law 
and  Procedure.  Civil  Law ;  he  also  held  seminars  in  Ci\nl  and 
Criminal  IVocedure.  On  arriving  at  the  age  of  sixty-four  he 
gradually  restricted  this  immense  activity.  German  Private 
Law  was  lectured  upon  for  a  last  time  in  the  summer  of  1850. 
Civil  lYocedure  in  the  winter  of  1866-66.  the  Metho^in  of  a  Trial 
Judge  in  the  summer  of  1864.  His  seminar  of  Criminal  Proce- 
dure met  for  the  last  time  during  the  \^'inter  of  1854-56.  Frr>ni 
1850  until  his  death  he  kxitured  during  the  summer  on  Crimiuiü 
I^rocedurc ;  during  the  wintw  on  Criminal  Law,  besides  giving 
public  course«  on  the  Jury  S^TJtem.  English  Procediuv,  Curious 
Oiminal  Cases,  and  some  important  doctrines  of  Criminal  Law 
(murder,  political  and  property  crimes).  He  was  from  1821 
imtU  his  death  at  the  head  of  the  formerly  much  consulted 
Spruchkollegiiim . 

His  literary  activity  was  prodigious.  The  following  works 
begun  in  lAudHhut  and  in  Bonn,  were  either  continued,  or 
brought  out  in  enlarged  and  thoroughly  revised  editions  :  Pn*»- 
cifies  of  German  Ccfnmwn  Private  Law.  includirig  Commercial 
Law,  Bilh  of  Exchange,  and  Marittmr  Law  ^  The  German  Cotmmm 
Lato  of  Civil  Frocedfure  ,••  German  Criminal  Procedwre  ,^  Doetrme 
of  Proof  in  German  Criminal  Procedure  ,•*  An  Introduction  of  the 

^  (TruruMlc«  dec  gtmei-nen  deutachtn  Privatrechts  mit  Einschlug  des  ^«ndM*-. 
(fft-A^el-,  und  ScerecMg,  Landshut,  1824,  7th  ed..  1847. 

*  Der  gemeint  deutsche  bürgerliche  Prozess^  Erster  Beitrag.  2  AufUgo,  \{ 
3  Auflage,  1838  ;  Zweitor  Beitrag,  2  Au6.,  1827  ;  3  AuiJ.,  1838  ;  Dritter  B 
Bonn.  1823 ;  2  Aufl.,  1832  :  Viertor  Beitrag.  Bonn,  1826 ;  2  Aull..  1840. 

^  I>a9  Deutsche  SiraftTrfahren  i?i  seiner  FortbiJdung  durch  Qrrirhtsgthramck 
und  PeuükulargesetsbÜeJter  und  in  genauer  Vergleichung  mit  drm  en^isehem 
und  franznsf sehen  Strafverfahren,  2  Abtb..  Heidelberg.  1827  :  2  Autl..  l8%2-33: 
3  Aufl..  1839-40  ;  4  Aufl..  1845-40. 

*  Die  Lehre  vom  Beweise  in  deutschen  Strafprozess  nach  dessen  ForAiUwng 
durch  Oerichtsgdfravch  und  deutsche  Oesetdfücher  in  Vergieich  mit  d^m  jlmitj>iw 
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Art  of  Defensive  Advocacy}  Besides  numerous  uontributions  to 
periodicals,  we  must  note  the  following  publications,  of  var^nng 
size,  all  of  which,  with  one  exception,  pertain  to  (Yimiiial  Law. 
and  mostly  to  Criminal  Procedure :  Mental  Alienation  r  TJie 
present  Condition  of  Criminal  LegisUUion  in  Qentuiny  ;^  The 
Principle  of  MetUal  Alienation  in  Criminal  Law  ;"*  The  Progress 
of  Criminal  Legislation  ,^  Conditions  in  Italy  ;®  Oral  Procedtire, 
tlie  Theory  of  Accusatio7i,  Publicity,  and  the  Jury  System  p  Essays 
on  Criminal  Lfiw  ,-^  The  Preseni  System  of  Prisons  in  England ;° 
Legislation  ami  Practice  in  Criminal  Cases  ;*°  Improveyn^ent  of 
Prisons  ,^  Tfie  Present  State  of  the  Prison  Question  ^   Capital 


■ 
■ 


dts  englischen  und  framimschtn  Strafperfahrens,  Dannatadt,  1834.  Among 
tbonumoroua  traiiätationsuf  this  are  :  Tratte  de  la  preuve  en  riutticre  crimineUe, 
by  Alexandre,  Paris,  1848 ;  Tforia  delta  prow  net  proctAso  ptnole,  by  F.  Am- 
broBül),  Milano,  1858  ;  Tratado  de  la  pruein  materia  criminal.  Madrid,  1851. 

*  Anleitting  zur  VcrteidigutigAkutist,  3  AuH.,  1828;  4  Aufl.,  1845.  Italian 
tmiiälation :  Guida  all'arte.  ddla  dijesa  criminalc^  by  C  P.  Oabba,  Milano 
1858. 

^  Disquinitio  de  alienalionibus  mentin  quatenua  ad  jus  criminalc  spectant, 
Hoidelberg.  1825.     (Rectural  uddn»«.) 

*  Ueber  den  neuesten  SUtnd  der  Krimi natgavizgehung  in  DeuijtclUand. 

*  De  principio  imputationin  alienationum  yneniis  in  jure  rriminali  rcc/p 
Oinstiluendo,  Heidelberg,  1837.     (Rectoral  address.) 

*  Die  Straf gesetzgebung  in  ihrer  Fortbildung  geprüft,  nach  den  Forderungen 
der  Wissenschaft  und  nach  den  Erfahrungen  ueher  den  Werthneuer  Ofsetgr- 
bungen^  und  über  die  Schwierigkeiten  der  Kodifikation  mit  vorzüglicher  ßürjt- 
sieht  auf  den  Oang  der  Beratungen  von  EnttDÜrfen  der  Strafgesfizgrhung  in 
koTtstitutioneüen  Staaten,  ErBtvr  Beitrag,  HeidelbDrg,  1841  :  Zweiter  Beitrug, 
1843. 

*  ItalienücMe  Zustände,  Heidelberg,  1844.  Italiau  iranälation :  Ddle 
condizioni  d" Tlalia^  by  P.  Mugnu,  Milaiiu,  1845. 

^  Die  Mündlichkeil,  das  Ankiageprinzip,  die  OeffenÜicltkeit  und  das  Qesek- 
worenetigcriciU,  in  ihrer  Durchführbarkeit  in  den  verschiedenen  Qestzgehungen 
dargestellt  und  nach  den  Forderungen  des  Rechts  utui  der  Zwechnäsaigkeit  mit 
Rürksicht  auf  die  Erfahrungen  der  verschiedeneyi  Länder  geprüft,  Stuttgart, 
1845.  Italian  translation:  //  processo  orale^  accusaiorio  publico  e  per  giurati, 
JixltJiüi,  1848. 

"  Vier  Abttandlungen  aus  dem  Strafrecht.  Als  Einleitung  zur  neuesten 
Ausgabe  von  Feuerhach*s  Strafrechtsfällf,  Frankfurt  a/M..  1849. 

"  Der  neueste  Zustand  der  OefängniseinricJUungen  in  England  und  Englische 
Erfahrungen  über  Einzelhaft  Heidelberg,  I85(t. 

^"  Die  QesHzdiung  und  kechtsübung  über  Strafverfahren,  nach  ihrer  neuesten 
Fortbitdung  dargestellt  und  geprüeft,  Erlangen,  1856. 

"  Die  OefängnisverbeMerung^  insbesondere  die  Bedeutung  und  Durch- 
fürhrung  der  Einzelhaft  im  Zusammenhang  mit  dem  Besserungsprinzip,  nach 
den  Erfahrungen  der  tterschtedenen  Straf  ansialten,  Erlan^^>n,  1858. 

"  Der  gegenwärtige  Zustand  der  Gefdngnisfrage^  mit  Rürksicht  auf  die  neuesten 
lieiatungen  der  (hseizgebung  und  Erfahrungen  ueber  Oefängniseinrichtung  mit 
Itesonderer  Beziehung  auf  Eirizclhafit  Erlangen,  1800.  Italian  translation: 
Stato  attuate  delta  qite^ione  sulle  earceri,  by  P.  Benelli,  Plorenoe,  1861. 
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Punishimnt  /  Experience  Relating  to  the  Efficiency  of  Jurirs  in 
Europe  and  in  ÄTnerica  ,•*  English,  Scotch,  and  American  Crimiwü 
Proccflure.^ 

Mittermaier  attache«!  great  importance  to  this  lai$t-i 
book,  wliich  is  full  (»f  pTBoiial  obs^TvatioiiH  mailc  during 
his  sojourn  in  Euglanc!,  and  embodies  the  results  of  hi»  corre^ 
BpondenoG  with  jurintH  in  the  United  States.  Bolide»  giving  a 
vivid  and  t-riui  picture  of  English  judicial  customs  and  of  the 
adminiHtration  of  law,  ho  anal^'Tcs  in  an  exceefiingly  lurid  \vny 
the  origin,  development,  and  actual  state  of  the  English  legal 
HyHtem.  especially  with  regard  to  the  jurj'.  Every  chapter  of 
the  book  proves  that  it  was  written  after  a  thorough  personal 
examination  of  the  most  important  institutions. 

Systems  of  Procedure. — Mittermaier *s  remarkable  jircface  gives 
U8  in  concise  form  his  extremely  comprehemiive  statement  trf  the 
fundamental  principles  of  English,  Scoteh,  and  American  (.Vizninal 
Procedure,  combined  with  a  discussion  as  to  the  possible  adoption 
of  some  of  the  principles  by  Prance  and  the  Grerman  Stati«. 
As  an  example  of  his  lucid  style,  judicial  attitude  of  mind,  and 
shrewd  penetration  in  practical  affairs,  we  subjoin  a  translation 
of  this  Preface  (from  the  French  edition) : 

"  In  order  to  carry  out  efficiently  the  administratiou  of  oritninal 
justice,  criminal  procedure  should  be  based  on  the  principle«  of 
responsible  accusation,  oral  trial,  and  pubhcity.  A  judicial  organi- 
zation in  accord  with  these  principles  is  neetled  ;  by  which  speedi- 
ness  of  trials,  independence  of  judges,  a  carefully  worked  out  system 
of  jurisdiction,   and   uniformity  of  proooduro  and   decisions   are 

Eiaranteed.     These  problems  may   be  solved  in  different  ways. 
egal  history  shows  us  two  entirely  different  solutions. 

*  In  the  first  system  we  find  a  judicial  organization  in  which  the 
admini^itnition  of  justice  in  a  given  territ^>ry  is  subjected  to  the 
jurisdiction  of  a  superior  court  as  a  centre,  on  which  all  other  court«* 
depend.  It  presupjioseH  the  most  active  co-operation  of  the  pfsiplc 
at  large  in  following  up  criminals,  and  necessitates  in  the  preliminary 
proceedings  the  principles  of  responsible  accusation  and  of  publicity. 

*  Die  Todesstrafe,  nach  dem  Ergebnis^  der  unssenschaftiicAcn  ForjteJkmmgp 
der  Fortschritte  der  Oesetzgebung  und  der  Erfahrungen^  Heidolborg,  1S6S. 
Many  tranalations,  including:  De  dooditmf,  by  J.  B.  Vtw,  Leiflen,  1S63; 
Ija  pfna  di  nuyrte,  by  Carrara.  Lucca,  186-4;  Capital  PuniAhmKnt,  by  T.  M- 
Muir.  I^mdon,  l-ST^  ;  Im  princ  dr  mart,  by  Lovcn,  I'Aris,  ISitd. 

*  Erfahrungen  üfjer  die  WirliMTnieU  der  SchwurgerirMe  in  Europa  und  tn 
Amerika,  über  ihre  Vorzüge,  Mängel  und  Abhülfe,  3  Hefte,  Kriangnn,  IHtH-tL'». 
RuBsian  tratmlution  by  NcHtor  Lamnnsky,  ät.  IN^ter&burg.  ISöÖ. 

'  Am  Englische,  SrJioUitiche  und  AmerikanisrM  .Strafverfahren  im   ZMsam- 
menhang  mit  den  politiscJieny  sittlichen  und  soziulm  Zuständen  und  die  in 
Eimdheiten  der  RerJäsühung  dargfAt*llt,  Erlangen,  1851. 
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It  regards  as  indispensable  a  formal  trial,  oral  examination,  and 
respoiisiblo  a<'cuafttion.  The  presiding  judge,  who  questions 
neither  the  accused  nor  the  witnesses,  direct«  tlie  trial ;  the  jury's 
findings  are  not  confined  to  answers  to  specific  interrogatories,  but 
after  receiving  from  the  presiduig  judge  an  instruction  upon  all  the 
important  legal  points  in  the  case,  they  give  a  general  verdict  on 
the  guilt  of  the  accused,  after  an  examination  of  the  facts  according 
to  the  rules  of  evidence. 

"The  second  system  is  based  on  a  logical  division  of  jurisdiction 
between  different  courts,  orgaiucally  Imked  together,  and  on  the 
assistance  of  a  large  staff  of  court  officers,  including  a  representative 
of  tlie  State,  with  sufficient  powers  for  the  discovery  of  crimes. 
It  requires  a  HCfret  preparatory  investigation,  wliich  tlioroforo  is 
more  of  an  inquisitorial  charac^ter,  and  furnishes  reports  to  be  used 
for  what  tliey  are  worth  at  the  trial.  Tlie  oral  and  public  trial  is 
based  on  a  charge  emanating  from  a  magistrate,  atid  is  directed  by 
the  presiding  Judge  of  the  trial  tjourt,  who  gives  the  final  instruction 
to  the  jury-  The  latter's  jurisdiction  is  limited  to  the  most  serious 
criminal  ofTences.  Not  restricted  by  legal  proofs,  they  render 
their  verdict  frt^ely  upon  what  is  generafly  called  '  intimate  con- 
viction,* and  in  the  form  of  replies  to  the  president's  interrogatories. 

"The  first  system,  corresponding  to  Roman  law  principles,  is 
adopt-ed  in  England,  Scotland,  and  the  United  States.  The  second 
is  the  basis  of  French  and  German  codes. 

"  Tlie  first  mentioned  system  appears  in  three  different  varieties. 

"The  first  of  tliose  (adopted  in  Knglaud)  in  a  pn)duet  of  ancient 
institution H,  whicli  in  course  of  time  have  been  improved  ;  it  is  based 
on  the  principle  of  responsible  accusation  by  privato  individuals, 
and  the  logical  consequences  of  the  latter's  application.  It  gives 
much  discretionary  power  to  the  judge  in  applying  the  law.  It 
guarantees  the  justice  of  verdicts  by  submitting  the  charge  to  the 
approval  of  a  grand  jury,  and  by  requiring  that  the  verdict  of  guilt 
be  only  binding  in  ease  the  petty  juiy  is  unanimous. 

**TIie  second  variety  (adopted  in  f>cotland)  requires  the  action  of 
a  aupertnr  court  officer,  who  first  determines  whether  the  informa- 
tion gained  tlirough  a  secret  preparatory  investigation  warrants 
an  accusation  or  not.  The  pntsccution  depends  therefore  not  up<in 
a  grand  jury,  but  upon  this  officer  alone.  At  tlie  trial  itself,  counsel 
for  the  defence  and  pubhc  prosecutor  enjoy  the  same  privileges  ; 
the  interests  of  the  defence  are  protected  in  the  most  adequate 
way.     A  majority  of  the  jury  renders  a  valid  verdict. 

'*  The  third  system  (as  found  in  tfie  United  States)  is  on  the  lines 
of  the  English  law  ;  it  is  marked,  however,  by  a  different  and  simpler 
system  of  judicial  organization,  by  the  use  of  public  prosecutors, 
and  by  great  solicitude  for  the  rights  of  the  defence.  It  regulates 
by  law  what  is  left  in  England  to  judicial  discretion,  and  rejects 
several  antiquated  distinctions  preserved  in  English  procoduro. 

"  Evcrv*  one  interested  in  t!»e  progress  of  criminal  legislation 
must  study  the  English  procedure.  German  lawgivers  are  accus- 
tomed to  take  French  law^  as  models.     Satisfied  with  imitating 
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these«  they  uovor  study  English  law,  wLoso  importance  was  not 
appreciated  iii  France.  French  lawgivers  failed  to  grasp  the 
national  spirit  of  the  law  in  England  and  its  intimate  relation  with 
the  moral  development  and  the  political  and  social  customs  of  the 
country.  If  wo  study  the  provisions  of  French  eriminal  procedure, 
wo  find  undoubtedly  many  of  the  improvements  which  the  EnpLHh 
law  presents  ;  for  instance,  a  very  good  judicial  organization,  with 
a  wise  co-ordination  of  jurisdiction.  But,  when  we  look  at  llic 
spirit  of  French  and  English  criminal  procedure,  and  then  compare 
its  application  in  the  two  countries,  we  notice  many  discrepaiicic«. 
Frequently  rules  of  the  French  code  are  in  flagrant  contradiction 
with  principles  which  underlie  the  corresponding  rules  in  England 
and  guarj^ntec  their  efficiency.  In  France,  many  of  these  rulw 
have  not  a  natural  basis ;  in  other  words,  institutions  are  lacking 
which  are  the  necessary  w>rrelative  to  the  same  rules  in  England  ; 
the  efficiency  of  the  French  rules  is  often  handicapped  by  the  lack 
of  those  principles  which  alone  -would  justify  them.  Nowhere  has 
criminal  procedure  sucli  deep  root-s  in  the  moral  and  social  customs 
as  in  England  ;  nowhere  has  its  evolution  more  closely  correspondt^l 
to  the  development  of  the  nation  and  its  destinies.  In  no  uther 
country  can  it  look  back  on  as  many  centuries  of  existence  aiwl 
experience  ;  and  an  onUghtened  lawgiver  camiot  overlook  such  an 
advant>age.  Nowhere  is  criminal  procedure  Ijctter  protected  by 
sane  guarantees,  nor  contributes  as  efficiently  and  generally  in 
maintaining  public  order  ;  whUe,  by  its  method  of  guarantctung 
absolute  personal  liberty,  it  is  in  great  favour  with  the  whtde  nation. 

**  The  study  of  English,  Scxitch,  and  American  law  presents,  how- 
ever, some  difficulties.  Both  theoretical  and  practica  textlxK>kB 
leave  much  to  be  desinnl  in  the  way  of  stating  fundamental 
principles  and  detaUs.  The  autiiors,  wTiting  practit^al  handbc»oka 
for  their  compatriots,  in  referring  t«  the  national  law,  assume 
that  the  reader  is  thoroughly  acquainted  ^lith  social  and  legal 
customs  of  which  a  fortügner  is  most  likely  totally  ignorant. 
In  order  to  get  a  thorough  insight  into  English  procedure,  one 
must  examine  specific  cases  in  their  details,  and  see  how  funda- 
mental principles  are  applied  in  their  decision.  It  is  imperative 
to  know  the  course  of  judiciiü  decision,  and  the  historical  develop- 
ment of  institutions  from  time  immemorial.  The  legal  views  of 
judges,  as  shown  in  the  fuial  instructions  to  the  jury  or  in  tlio 
introductory  part  of  the  judgments,  must  be  analyzed,  and  tJic 
reasons  ascortÄined  on  whici»  rest  the  legiU  decision  in  each  case. 
It  is  necessary,  finally,  to  study  public  opini(»n  and  national  f«MJing. 
as  is  expressed  and  interpreted  by  judges  and  lawyers,  by  citizens 
on  jury  duty,  and  by  lawgivers. 

"  The  present  work  aims  at  meeting  the  demand  for  an  hiatoricftl 
examination  of  each  institution  from  its  origin  until  the  present 
day.  It  attempts  to  show  how  these  institutions  are  connected 
with  social  and  political  customs  and  the  stage  of  civilization  of  the 
people.  The  fundamental  principles  of  the  English  system,  and 
their  application  in  numerous  criminal  cases,  will  be  discussed,  with 
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citations  from  particular  cases  aud  iiiätructiojis  by  judgca.  To 
suücood  in  suclx  an  untlertaking  is  only  possible  by  perwoual  investi- 
tigation,  by  consultations  witTi  jurists  and  other  citizens,  and  by 
perusal  of  statistics  and  parliamentary  reports.  By  such  a  method 
an  exact  picture  can  bo  secured  of  the  judicial  system,  of  its  opera- 
tion, and  of  reform  measures  proposed  in  different  details.  More 
than  fifteen  hundred  criminal  cases  tried  during  the  last  three  year« 
were  studied  by  the  author,  either  by  personally  taking  notes  during 
the  prooeedings,  or  by  perusing  t!io  sliorthand  reports  and  the 
journals,  as  well  as  the  reports  in  the  extremely  valuable  collection 
of  ArkJey  (for  Scotland).  For  the  description  of  the  mutual  condi- 
tions of  criminal  practice  in  the  Unit^  States,  the  assistance  of 
several  leading  legal  scientists  was  secured. 

'*No  impartial  student  of  English  criminal  procedure  could  com- 
mend its  complete  imitation  by  otlxer  nations.  Tlus  \vould  do 
injustice  to  the  improvements  that  have  been  introrhiccd  into 
French  criminal  pi-ocedure,  and  particularly  to  the  many  reforms 
made  in  German  States  since  18&,  whicl»  were  received  with  sucli 
favour  by  the  public.  It  is  undoubtedly  true  that  whoever  has 
watched  trials  of  criminal  cases  in  Engiaufl  is  very  strongly  im- 
pressed with  the  efi&ciency  of  that  system.  While  thorouglily 
recognizing  the  rights  of  the  accused,  and  ailowmg  him  every  liberty 
of  däence,  it  insures  the  innocent  person*a  acquittal  and  tlio  guilty 
one's  condemnation.  And  a  system  of  criminal  procedure,  wliich 
shall  conform  to  ideas  of  justice,  and  while  inspiring  the  fullest  confi- 
dence in  each  citizen,  shall  guarantee  pubUc  order  and  seourity,  must 
in  the  opinion  of  all  intelligent  men  be  of  the  greatest  importance. 
They  must  consider  how  for  it  is  feasible  to  estabhsh  a  system  of 
criminal  procedure  which  will  satisfy  every  requirement  while 
avoiding  the  shortcomings  observable  in  France,  England,  Scotland, 
the  United  States,  and  Germany.  After  a  thorough  study  one  will 
concede  that  English  law  can  contribute  a  great  deal  to  a  theoreti- 
cally and  practically  perfect  system,  and  will  yet  be  able  to  maintain 
that  certain  methods,  whose  efficient  application  in  Englaiid,  Scot- 
land, and  the  United  States  is  made  possible  by  institutions 
peculiar  to  these  countries  and  certain  characteristics  of  their  social 
life,  would  be  impracticable  in  Germany. 

**The  present  work  is  hitended  to  prepare  the  reader  for  a  more 
elaborate  one,  in  wliich  the  shortcomings  and  defects  of  criminal 
procedure  of  different  countries  will  be  discussed  more  thoroughly, 
by  analyzing  the  fundamental  ])rinciplos  and  their  logical  conse- 
quences. It  is  hoped  to  show  in  this  work  how  a  system  of  criminal 
procedure  may  be  estabUshed,  which  shall  safeguard  in  equal 
degree  the  interests  of  society  and  the  liberty  of  the  individual 
citizen,  inspiring  couKdence  in  all  worthy  citizens  and  wholesome 
terror  in  all  enemies  of  pubh'c  order," 

Mittermaier  never  wTOte  a  handbook  of  ( Viniinal  Law,  though 
he  repeatedly  declared  that  it  wiw  to  be  his  life^H  work.  Instead, 
he  brought  out  the  12th  (1836),  the  13Ui  (lfi40),  and  the  Uth 
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(1847)  edition  of  Fcuerbach's  Handbook  ;  to  tills  ho  added  aumcr- 
OXIS  footnotes,  in  which  he  expressetl  hia  own  ideas  and  embodied 
aUo  the  views  of  other  authort*.  which  were  frc(iuentlj  opix>?*ed 
to  Fciierbaoh's. 

Besides  all  this,  he  wrote  countless  re  vie  w:?  and  reports.  covenTig 
the  whole  field  of  legal  science,  which  were  puhlislit^d  partly  in 
German  and  foreign  journals,  partly  in  the  periodicals  which  he 
edited  himself.  Two  oi  the  latter,  the  oldest  and  most  influential 
publications  of  German  legal  science,  have  be*'n  mentitmcd 
above — the  Archiv  ftlr  civilistiecht  Praxis  and  the  Artkiv  fm 
Kriminalrechi.  For  fifty  years,  from  its  fotmdation.  he  wa« 
chief  etlitor  of  the  first-named  journal.  Every  number  contAina 
contributions  by  Mittermaier,  either  under  the  form  of  discuasionä 
of  specific  questions  or  of  reviews  of  codes,  tlrafl-eodes,  and  the 
literature  of  the  Law  of  Procedure.  It  is  hke  a  running  com- 
mejitary  for  fifty  years  on  all  publications  on  this  subject.  Some 
of  his  most  frequent  topics  were :  the  legal  profession,  relations 
between  justice  and  administration,  statistics  of  civil  cases,  marital 
property  rights ;  we  also  find  essaj-s  on  the  law  of  guardianship, 
railroad  law,  and  other  subjeclii.  For  forty-two  years,  until  its 
publication  ceased,  he  was  chiei  edit<"n-  of  the  ArcMv  Jut  Krimhml- 
rechl.  He  contributed  to  it  regularly  articles  on  criminal  law 
and  procedure,  and  reviewed  codes,  draft-codes,  and  Uteratin-e. 

Mit t4irmaier  would  discuss  the  theoretical  side  of  a  question 
only  so  far  as  it  served  an  immediately  attainable  end.  He 
alwaj's  avoided  sacrificing  practical  advantages  to  an  excesBive 
aspiration  for  ideal  perfection.  Wise  circumspection  and  broad 
oxperience  always  guided  his  deeply  philoscjphical  mind  towards 
the  real  goal — the  fmal  application  of  principles  to  practice. 
With  this  object  constantly  in  view,  while  advising  German  legal 
scientist«  to  take  up  the  study  of  foreign  legislation  and  works 
of  foreign  authors,  Mittermaier  insiste<l  on  their  keeping  up  the 
thorough  method  and  scientific  synthesis  peculiar  to  German 
soienee.  Though  he  was  heart  and  soul  in  this  great  work  of 
progress  on  universal  lines  (made  possible  by  his  industry  and 
his  linguistic  knowledge),  he  took  extreme  care  not  to  fall  into 
the  error  (too  common  in  our  own  da^-s)  of  failing  to  appreciate 
enough  the  laws  and  institutions  of  one's  own  country,  while 
praising  to  the  skies  those  of  foreign  lands.  He  carefully'  avoided 
advocating  dangerous  innovations — an  advocacy  often  due  to 
an  exaggerated  admiration  of  foreign  institutions  insuflicicntly 
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known.  A  clear-cut,  judicial  instinct  protected  him  against 
coiiHenting  to  sacrifice  time-honoured"  institutions  of  his  own 
country  to  those  of  foreign  lands,  the  introduction  and  adoption 
of  which  would  frequentl}-  be  impracticable. 

A  third  publication,  fomided  by  Mittermaier  and  C.  S, 
Zacliariac  (later  edited  in  co-operation  \v\\h.  R.  v.  Mohl  and 
for  a  time  with  Wanxkoenig).  attained  great  influence  ;  this  was 
the  Criliaü  Revietv  of  Legal  Science  in  Foreign  Coimtries}  Here 
Mittermaier  published  abo  many  articles  on  foreign  legal  in- 
stitutions, C(»lcH,  and  hte-ratm*e.  Most  of  the  more  promincJit 
jurists  of  foreign  countries  became  ite  contributors,  and  thus  the 
comparative  study  of  law  assumeil  international  importance. 
After  the  Archiv  für  Kriininalrec^it ce&sed  to  be  published  in  1857. 
Mittermaier  (lx>ginning  with  vol.  x.,  1858)  joined  the  Hiaü  of  the 
Qerichissaal  (first  number  in  1849).  which  was  primarily  devoted 
to  Criminal  Law.  Many  of  his  criminalistic  essays  appeared  in 
this  journal,  as  well  as  in  Groltdammer's  Archiv  für  preussischeJt 
Strafrecht,  and  in  Der  Allgemeinen  Deutschen  StrafrecMszeitung 
(v.  Holtzendorff),  to  which  he  was  a  contributor.^ 

Mittermaier 's  active  part  in  public  life  began  in  1827,  when  he 
was  elected  a  member  of  the  legislative  botly  of  Baden,  to  which 
he  belonged  until  it.s  dissolution.  The  city  of  Bruchsal  was 
represented  by  him  in  the  Lower  House  of  Baden  from  1831  to 
1840.  In  that  year  he  resigned,  crushetl  with  grief  by  the  death 
of  his  eldest  son.  Dr.  Martin  Mittermaier  (whose  graduatuig 
treatise,  Ueber  die  Gründe  der  Verpflichtung  zur  Edition  von 
Urkunden,  (Heidelberg,  1835),  is  still  considered  a  valuable  con- 
tribution to  science).  Ho  accepted  a  seat  again  from  1845  to 
1849.  With  the  exception  of  the  first  two  years  of  his  parlia- 
mentary activity,  he  was  the  presiding  officer  of  the  Lower  House 
during  the  sessions  of  1833,  1835.  1837,  1839,  and  1845.  Many 
legal  and  administrative  reforms  of  far-reaching  importance  were 
secured  by  Mittermaier 's  active  co-operation :  a  law  regulating 
muiucipal  self-government,  relief  for  the  peasantry,  cfnles  of  civil 
and  criminal  procedure  and  of  criminal  law.  la\^^  IntToducing  tlie 
jury  system,  and  many  others.  He  strongly  favoured  oral  pro- 
cedure, publicity,  a  public  prosecuting  attorney  in  civil  procedure, 

*  Kritische  Zeitschrift  für  Rechtswissenschaft  des  Auslandes»  2S  vois.,  Heidel- 
berg. 1828-1850. 

*  Many  of  the  above  contribuliona  were  translated  into  English  and 
French,  in  books  or  periodicals. 
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axid  later  tho  jury  Bystem.  In  criminal  procedure  he  advocatt-d 
thorough  investigation  of  facts,  humane  penalties,  and  prltRtn  re- 
form. The  question  of  tho  jury  sj'stem  required  an  especially  tact-^ 
ful  treatment.  At  a  time  when  it  was  of  the  utmotit  important 
to  convince  the  authoritipB  and  the  lawyers  of  the  advani 
of  oral  and  public  procedure,  in  order  to  enlist  their  sympathy 
for  this  reform  mcaöure,  Mittermaier  refrained  from  publicly 
discu»8ing  the  question  of  the  jury.  But  as  soon  ae  both  measure« 
had  l)een  adopted  by  the  legislature,  he  took  up  the  qut^tion  of 
the  jury,  which  he  had  carefully  investigated  in  France  and  other 
countTicji,  and  advocated  it«  introduction.  His  numerouB 
and  articles  on  prison  reform,  Ufc  sentences,  deportaticai,  and 
capital  punishment,  had  a  decisive  influenoe  in  making  criminal 
law  more  humane.  One  who  compares  the  principles  advocated 
by  Feucrbach  and  Grolmann  at  the  begimung  of  the  nineteenth 
century  with  the  present  state  of  criminal  science  and  law  in 
G^many  will  realize  what  invaluable  services  Mittermaier 
rendered. 

Mittermaier'ß  admirable  services  as  president  of  the  Lowt 
House  of  Baden  led  to  his  election,  on  March  31.  1848,  at  Frank- 
furt, president  of  tho  first  German  parharaent.  After  the  failure 
of  this  German  struggle  for  a  constitution,  he  retired  from 
politics,  refusing  for  years  the  invitation  from  many  districts 
to  become  their  representative  in  the  Lower  House  of  Ba<.lcn. 
In  the  civic  life  of  Heidelberg,  whose  honorary  freedom  wa» 
conferred  upon  him  in  1838,  he  was  vitally  interested.  He  was 
a  member  of  the  city  council,  the  school  board,  and  numerous 
benevolent  societies,  being  one  of  the  founders  and  direct* »rs  of 
the  relief  society  and  the  t^rphanage.  In  a  memorial  oddnvs, 
State  Councillor  Jjamey  has  dra\vn  us  a  picture  of  Mittermaier 
in  the  following  appreciative  terms  : ''  Mittermaier  was  absolutely 
free  from  selfishness  and  prejudice.  He  undertook  as  liis  life's 
task  to  promote  the  welfare  of  the  State  and  all  its  citizens.  The 
misery  of  the  poor,  the  appeal  of  the  oppressed,  and  the  afflictic^ 
of  prisoners  touched  his  heart.  All  could  rely  upon  his  help, 
without  being  questioned  as  to  their  responsibility  for  the  mis- 
fortune. Schools,  orphan  asylums,  and  other  charitable  in- 
stitutions always  secured  his  active  co-operation.  He  tried  un- 
ceasingly to  lessen  all  forms  of  unnecessar}'  distress  and  sullering. 
caused  by  human  selfishness,  superstition,  and  imkindne»*." 
By  his  teaching  and  writing,  and  by  his  varied  social  activity 
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he  did  more  than  his  aharc  for  the  improvement  of  laws  and  for 
the  raising  of  the  standard  of  civilization. 

His  desire  for  knowletlge  induced  him  to  spend  his  vacations 
traveUing  about  in  Sfiuxih  of  additional  information  on  foreign 
countries,  their  inhabitants  and  institutions.  instca<l  of  seeking  a 
rest  from  his  fatiguuig  professional  activity.  Besides  collecting 
literature  during  these  trips,  he  met  the  best-kno^v■n  Giernian  and 
foreign  legal  scientists,  law}^rs,  and  stat^^mcn.  His  first  Italian 
trip,  for  instance,  yielded  a  rich  harvest  of  rare  books  of  medieval 
legal  literature,  which  he  carried  home  in  his  knapsack.  Italy, 
sufiering  in  her  political  and  spiritual  development  from  foreign 
oppression,  attract«!  hit>  special  interefit.  Eight  times  he 
crossed  the  Alps,  and  in  his  Cotiditiotis  in  Italy  he  expressed 
his  deep  sympathy  with  that  country.  France  and  Belgiimi 
were  frequently  visited  ;  he  there  came  in  contact  not  only  with 
native,  but  also  with  Spanish  and  Portuguese  statesmen  and  legal 
scientists.  In  1850,  when  already  sixty-three  years  old,  ho  went 
to  England  and  Scotland,  thoroughly  prepareil  by  careful  studiee 
of  their  institutions  and  language.  By  personal  contact  with 
statesmen,  lawj^ers,  and  prison  officials,  he  was  able  to  fill 
in  the  gaps  in  his  kno\vle<lge  of  Englinh  legal  and  penal  institu- 
tions. A  much  cherished  project  to  visit  the  United  States  was 
never  realized,  but  he  gathered  an  imusually  vast  fund  of  infor- 
mation on  legal  conditions  in  that  country  by  personal  corre- 
spondence with  Stateamen  and  legal  aoientists  in  many  States  of 
the  Union.  In  later  yv&rs  liia  vacations  wore  specially  devoted 
to  visits  to  prisons  and  insane  asylums.  He  attended  the  two 
international  congresses  of  charities  and  corretstion  in  Brussels 
and  Frankfurt ;  at  the  latter  he  was  made  temporary  presiding 
officer.  In  1846  and  1847  ho  went  to  the  Congresses  in  Lübeck 
and  Frankfurt,  In  Lübeck  he  was  asked  to  prepare  a  report 
on  the  jury  system  for  the  next  meeting  in  Frankfurt ;  and  this 
report  was  there  adopted.  This  led  to  the  general  introduction 
of  the  jury  system  after  1848. 

His  professional  success  and  the  honours  bestowed  on  him  in 
steadily  increasing  numbers  as  liis  age  advanced  never  affected 
in  the  least  his  simpk^  and  modest  character.  Neither  university 
titles,  nor  the  tributes  of  thousands  of  scholars  from  every  comer 
of  the  globe,  nor  the  many  German  and  foreign  orders  of  merit 
nor  his  membership  in  the  m<wt  important  academies  and 
scientific  societies  of  the  world,  produced  the  slightest  change 
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in  his  charaotcT  (ir  maimers.  A  helping  hand  was  alwsTK  ci- 
tended  to  the  most  humble,  as  well  as  to  the  moet  prominent. 
Ho  enjoyed  the  dcniication  of  a  work  by  an  unknown  authur 
quite  as  much  as  one  by  a  writer  of  repute.  He  k-nt  freely  the 
books  which  stocked  his  esrteJisive  Ubrary.  He  would  answer  any 
question  from  any  part  of  the  world.  Mittermaier  had  becon^e 
so  famouH  an  authority,  not  only  on  civil  proce<lure.  but  also  nn 
general  foreign  law  and  it«  literature,  that  courts  of  law  and  legal 
scientißtä  often  saved  theinaelvi*«  the  trouble  of  in\-c8tigatin^ 
on  their  omi  accoiuit  by  simply  referring  the  que«tion  to  him. 

His  fiftieth  jubilee  as  a  doctor,  in  1859,  brought  visits  from 
deputations  tif  the  Universities  of  Heidelberg,  Freiburg,  and  IWel, 
of  primary  and  secnndary  schtKiIs,  (»f  representativrs  of  the 
govemraeJit.  the  municipality,  and  the  cle^gJ^  and  of  many 
societies.  The  prtwdent  of  the  Supreme  Court  offered  congratu- 
lations in  the  name  of  the  courts  of  law  of  Ba*len,  eulogizing 
espe*cially  his  merits  sa  a  legislator  and  legal  scientist.  The  krgal 
and  philosophical  facniltiee  of  neArly  all  German  Univerrtitic« 
comjueiuorated  the  event  by  sending  letters  of  congratulation. 
His  doctor's  diploma  was  renewed  (according  to  custom)  by  U»c 
faculty  of  law,  and  the  philosophical  faculty  of  the  University 
of  Heidelberg  conferretl  upon  him  the  honorary  title  of  docloc 
of  philosophy.  Numerous  scientific  works  were  dedicated  to 
him  on  this  occasion. 

After  1859  .Mittormaier  began  to  restrict  his  academic,  though 
not  his  literary,  activity.  We  have  mentioned  before  that  he 
became  greatly  intert\sted,  <luriiig  the  later  years  of  his  life,  in 
prison  reform,  the  jury  ajTitem,  and  the  abolition  of  capita] 
punishment.  M(jst  of  the  works  written  aftex  18ö8  related  to 
these  topics.  His  book  on  Capital  Pimishment,^  published  in 
1862,  the  embodiment  of  fifty  years  of  work  and  experienoe. 
astonished  German  and  foreign  legal  scientists  with  it»  exhibition 
of  indefatigable  energy  on  the  part  of  a  man  of  seventy-ftix, 
and  forced  many  to  reconsider  their  ideas  on  this  grave 
problem. 

WheJi  repeated  attacks  of  sickness  began  to  undermine  his 
seemingly  robust  health,  he  spoke  often  to  his  intimate  friends 
of  his  intention  of  giving  up  his  academic  work.  He  sus- 
p^'iulcd  his  lecture  course  in  May,  1867,  under  an  attack  d 
pliHirisy. 

On  his  eightieth  birthday  he  gave  to  the  Univer?ity  of  Heidel- 
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berg  his  librarj^  of  15,000  volume«,  a  royal  gift-,  which  will 
imniortnlize  his  name  in  the  Uuiversily. 

He  died  of  heart  disease  on  August  28,  1867,  a  painless  and 
beautiful  death. 

CharacteristioB. — The  most  appropriate  epithet  for  Mitter- 
maier  is  humanitarian  ;  for  this  describes  most  atlequately  both 
the  strength  and  the  weakness  of  his  talents.  His  chief  aim 
throughout  hiB  life  was  to  turn  to  practical  use  the  abundant 
material  which  had  been  contributed  to  legal  science.  He  wae 
enabled  by  his  astHinishing  receptivity  and  his  learning  to  use 
these  resources  to  the  utmost.  Legal  science  in  his  opinion 
embiKlicd  the  principles  which  rule  human  society.  As  they 
continually  change,  he  favoin-ed  a  constant  re-examination  of 
the  law  ami  of  stwial  phenomena  and  social  needs.  He  put 
on  record  even  the  minutest  details  of  progress.  The  Historical 
School  of  Law  hatl  had  proclaimed  as  its  cliief  purpose  the 
critical  study  of  the  existing  laws  and  their  historical  evolution. 
But  Mittermaier,  aiming  far  beyond  this,  set  aa  the  tjwk  of 
his  life  the  rational  examination  and  improvement  of  existing 
laws.  He  advocated  at  tlie  outtwit  of  his  career  improve- 
ments in  procedure,  especially  in  the  antiquatctl  criminal 
procedure,  though  the  necessity  of  the  introduction  of  the  jury 
system  dawned  only  slowly  upon  him.  In  his  teaching  and 
writing  he  tried  to  familiarize  the  people  thoroughly  with  a 
subject,  showing  it«  evolution  and  the  practical  working  out  of 
fundamejital  principles.  He  was  never  content  to  advance  only 
one  argument  for  the  support  of  a  theory,  but  generally  discussed 
it  from  many  poLntfl  of  view.  He  relied,  for  instance,  upon 
psychiatry'  and  legal  medicine  to  support  his  views  on  the  needed 
changes  of  criminal  law  and  procedure.  Taking  the  point  of  view 
of  comparative  legal  histor}',  he  showed  how  the  almost  hitherto 
unknown  Italian  law  hafl  influencetl  the  evolution  of  Rnman- 
Gcrman  oi\nl  and  criminal  law  and  procedure  ;  he  likewise  drew 
attention  to  the  part  played  by  GJermanic  anil  later  sources  of 
law.  He  was  the  first  author  to  become  thoroughly  acquainted 
with  the  foreign  literature  on  German  legal  science  and  on  the 
evolution  of  German  law.  Until  Mittcrmaier*8  indefatigable 
indistry  increased  the  scope  of  German  knowlwlge  in  such 
astonishing  degree,  only  the  few  most  important  foreign  oodeti 
wore  considerefl  by  Girman  jurists. 

He  was  one  of  the  founders  and  meet  inüucutial  rcprcttcniativos 
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of  the  science  of  comparative  law,  which  ainw  to  collect  all 
available  material  on  the  law  of  every  people  in  all  period«,  and 
thus  to  prepare  a  basis  for  more  uniform  legislation  in  all  civiliz-c-fl 
couutrit'H.  Tliougli  much  lierr  remains  still  to  be  accompli.HlitM], 
Mittermaier  has  pointed  out,  in  his  more  important  works,  the 
general  legal  priuL-ipIes  and  their  relation  and  efficiency  in  tlie 
whole  domain  of  social  institutions  of  many  countries.  His 
method  was  to  asecrtain  how  far  they  differed  or  were  ideiktical 
in  theory  and  in  practice, and  howexpedient  would  be  the  adoption 
of  foreign  principles  in  German  law.  Thus  Mittermaier  miKt  Ix' 
deemed  t  ho  most  important  mediator  between  German  and  foreign 
legal  science.  Of  all  German  legal  scientists,  even  Sa\igny  not 
excepted,  his  name  is  internatit^nall}-  best  known  and  xm^t 
esteemed. 

Though  his  activity  covered  so  much  ground  that  even  a  detaik-d 
survey  is  difficult  enough,  he  used  to  t-ell  liis  friends  that  only  by 
force  of  circumstances  had  ho  taken  up  so  many  different  sub- 
jects ;  and  he  strongly  advised  younger  men  to  concentrato  their 
efforts  and  to  specialize ;  for  this  alone  guarantees  progre^  in 
science.  Mittermaier,  as  a  jurist,  was  of  prodigious  fertility 
never  allowed  his  political  and  public  activities  to  interfere  witl 
his  indefatigable  industry  along  scientific  lines.  He  was  one  ofj 
the  most  influential  popularizers  of  legal  science,  of  which 
thnroughl^"^  knew  ever^'  branch. 

In  the  history  of  penal  law  his  name  is  immortal ;  and  he  ht 
here  earned  the  title  of  the  foremost  legal  scientist  of  his  century^ 
Posterity  will  for  ever  hold  in  memory  how  much  progrc««  w 
achieved  through  Mittermaier 's  efforts,  and  how  many  project 
of  reform  still  awaiting  fruition  were  proposed  and  made  poeeibic 
by  his  enlightened  toil. 
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The  ancient  family  to  which  Friedrich  Carl  von  Savigny  belonged 
was  of  Lorraine  origin,  deriving  itß  name  from  the  Castle  of 
Savigny,  near  Charmes,  in  the  valley  of  the  Muselle,  and  Paul  de 
Savigny,  an  ancestor  of  the  jurist,  was  bom  at  Motz  in  1622.  The 
family  were  Calvinists,  and  retained  their  Genuan  allegiance 
on  the  transfer  of  Lorraine  to  France.  Paid  entered  the  ISwedish 
army,  and  settled  in  a  military  capacity  in  Germany,  dying  at 
Kirchheim  in  1685.  His  son  Louis- Jean  became  a  lawyer,  and 
served  the  Prince  of  Nassau.  In  1692  he  published  a  work 
attacking  the  ambitious  wars  of  Louis  XIV.  He  died  in  1701. 
IDs  son  Louis,  who  wbö  bom  in  1684  and  died  in  1740,  also  held 
a  political  ofliw.  Chret  icn-Charlcs-Loiiis,  the  son  of  Louis,  was 
bom  in  1726  at  Trabens  on  the  Moselle,  and  attained  to  a  con- 
siderable position  in  diplomatic  and  pohlical  circles.  He  was  a 
member  of  the  assembly  which  met  at  Frankfort  to  represent 
one  of  the  ton  Circles  of  the  Empire,  the  Circle  of  the  Upper  Rhine. 
On  tliis  body  he  was  a  representative  of  various  princes.  Friedrieh 
Carl  von  Savigny  (to  adopt  the  German  form  of  the  name)  was 
bom  at  Frankfort  on  February  21,  1779.  The  father  of  the  jurist 
vas  a  Lutheran,  the  mother  a  Calvinist.  In  those  days  the 
(Uvinists  were  not  allowed  to  worship  in  Frankfort,  though  the 
ministers  were  very  gifted  men.  The  town  was  dominated  by 
the  Lutherans,  who  made  up  for  the  inefficiencj'  of  their  clergy 
by  the  sufficiency  of  their  pohoe.  The  CalviniMs  were  obliged 
to  worship  out  of  the  town  at  the  village  of  Bockenheim,  and 
thither,  Sunday  by  Sunday,  the  little  fellow  was  tnlien  by  his 
mother,  despite  the  father's  adherence  to  the  popular  faith. 

His  mother  watched  over  the  child's  early  education  with 
exemplary  care.  M.  Charles  Guenoux  tells  us  that  ''she  taught 
him  French  with  the  tragedies  of  Racine  and  Les  Veiilifj-i  du 
Chateau  of  Madame  de  Genlis.  He  had  hardly  reached  the  ago 
of  three  yeare  when  she  was  already  reading  the  Bible  to  him, 
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and  perhape  we  ought  lo  attribute*  to  her  lessons  and  to  her 
example  that  truly  religious  spirit  M'hich  formed  one  of  the  salient 
traits  in  the  character  of  her  son."  Her  life  had  many  sorrow» 
to  foster  her  natural  piety.  All  her  children  except  Frederic  died 
young,  and  in  1791  her  husband  died.  In  1792  she  herself  passed 
away,  and  at  the  age  of  thirteen  Friedrich  Carl  von  Savigny  was 
left  an  orphan  without  sisters  or  brother«.  His  fathers  be*t 
friend,  a  famous  lawyer,  M.  de  Neurath,  the  Assessor  of  the 
Imperial  Chamber  at  Wetzlar,  became  another  father  to  the  boy. 
and  personally  superintended  the  education  of  his  son  and 
Friedrich  von  Sa\igny.  When  they  reached  the  age  of  fifteen 
he  plunged  them  into  a  terrible  course,  comprising  the  science 
of  law,  natural  law,  international  law,  Roman  law,  German  law. 
and  so  forth.  The  principle«  were  driven  into  the  boys'  mind» 
by  the  system  of  question  and  answer,  and  finally  they  were 
induced  to  commit  to  memory  a  vast  volimie  of  speculative 
thought.  It  was  an  extraordinary  training,  recalling  to  some 
extent  the  aridity  of  Mill's  early  life,  but  it  was  modific<l  by  the 
abiding  influence  of  his  mother  and  the  personal  tenderness  of 
M.  de  Neurath.  We  are  told  that  Savigny  revolted  against  the 
unreality  of  this  shadow-land  of  thought.  Indeed  his  whole 
after-life  of  work  was  in  a  sense  a  prott^st  against  the  unhistorio 
school  of  thought  which  robed  in  unreality  his  earliest,  period 
of  intellectual  effort.  Neurath's  lessons  must,  however,  have 
been  extraordinarily  effective,  for  they  turned  the  entire  interrst» 
of  the  youth  into  the  direction  of  the  theory  and  historj-  of  law. 
At  the  age  of  seventeen  (Easter,  1795)  he  joined  Marburg  Unh 
versity,  and  attended  successive  courses  by  Endebcn  and  W 
on  the  Pandects. 

Weiss  was  a  dramatic  and  effective  teacher,  and  he  placed 
fine  library  at  the  dispowd  of  Savigny,  who  be^^me  one  of  hh  '^ 
private  pupils.  Indeed,  thotigh  not  a  lawyer  of  great  fame,  he 
really  turned  the  mind  of  Savigny  in  the  direction  of  t  he  (^hangr 
of  method  that  was  then  in  the  air.  Weiss  wa«  a  bitter  opponent 
of  Wolff  and  other  standard  autbora,  and  though  he  did  not  w<vj>t 
the  entire  views  of  Hugo  and  Naubold,  he  felt  that  a  sense  of 
history  or  evolution  was  a  necessarj'  element  in  the  slud^-  of  law. 
Savigny,  who  had  suffered  as  a  boy  many  things  from  what  we 
may  call  the  a  priori  school  of  law,  drank  in  the  new  doctrine 
with  avidity,  and.  passing  in  October,  1796,  to  the  University  of 
(Jottingen,  his  historical  leanings  were  confirmed  b3'^  the  brilliant 
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lecturing  of  Spittler  on  univeraal  history.  Göttingen  had  nothing 
else  worth  having  to  give  this  student,  but  it  did,  in  fact,  give  him 
the  one  thing  needful  at  the  moment.  An  illness  in  the  spring 
of  1797  interrupted  work,  and  in  October  Savigny  returned  to 
Marburg  for  further  study.  From  1799  to  1800  he  travelled 
through  Grormany,  visiting  various  universities,  including  Leipzig 
and  Jena,  and  devoting  his  entire  time  to  study.  In  the  year 
1 800  he  received  the  degree  of  doctor  at  Marburg,  his  dissertation 
on  the  occasion  being  entitled  De  concnrau  Deltctorum  Jorwali 
{Vermischte  Schriften,  iv.  74).  The  same  year  he  became  an 
authorized  teacher  {PrivatdoceiU)  at  Marburg,  and  lectured  on 
criminal  law.  He  also  lectured  (as  an  additional  or  ejrtraordinary 
professor)  on  the  ten  last  books  of  the  Pandects  Ulpian,  the  Law 
of  Succession,  ObHgations,  the  Methodology  of  Law,  and  the 
History  of  Roman  Law.  In  these  courses  we  indeed  see  l^d 
out  the  ground-plan  of  his  life's  work.  M.  Gucnoux  (from  whose 
work  this  life  of  Savigny  is  largely  derived^)  t-ells  us  of  the  growth 
of  his  attitude  towards  history.    He  says : 

"L'Histoire  du  droit  romain  de  Hugo  avait  excite  vivement 
I'int^ret  de  Savigny,  et  par  ses  formes  souvent  6nigmatiques, 
plutot  6veill6  que  satisfait  sa  curioait<S.  Les  ameliorations  de 
onze  ^litions  successives  ont  plus  que  d^cupl6  I'ouvrage  original 
sans  fairo  disparaitre  entierement  ce  caract^re.  Au  reste, 
Savigny  a  toujours  profess^  une  respectueusc  reconnaissance 
pour  les  travaux  de  Hugo,  et  quoiqu'il  n'ait  jamais  suivi  ses 
ooura,  c'est  pout-etre  le  seu!  jurisconsulte  moderne  qui  ait  eu  de 
Tinfiuence  sur  son  d6veloppement." 

No  doubt  this  is  largely  true,  but  in  fact  Savigny  came  upon 
the  scene  at  a  moment  when  there  wee  a  struggle  in  progress 
between  the  supporters  of  the  school  of  traditional  learning  and 
thinkers  of  the  Hegelian  type  who  desired  to  demonstrate  and 
share  in  the  processes  of  evolution  or  history.  It  must  be  remem- 
bered that  Savigny  represents  a  stage  in  a  movement  that  is 
really  a  Renaissance  movement,  and  that  the  eighteenth-century 
theories  of  law  as  put  forward  by  Wolff  and  Vattel  and  many 
of  their  followers  was  rather  an  intellectual  interlude  than  a 

'  Hisioire  du  Droit  Romain  om  Moyen-Age^  piwr  M.  do  Savigny,  trarhiit-o 
do  TAllemand  sur  la  dorni^ro  (^lition  et  pr6c6d6e  d'uno  notice  sur  la  vio  et 
lea  ^rits  de  Tautour  par  M.  (Ihar)es  Guonoux  (four  volumes,  one  uud  two  in 
ono,  Paris,  1839).  But  see  also  for  the  life  and  works  of  the  jurist,  Friedrich 
Carl  von  Savigny :  SGin  H'wen  nnd  Wirken,  by  ProfoBsor  Rndorft  (Weimar. 
1802),  and  a  paper  by  Mr.  William  Guthrie  in  the  Law  }fagnzine  and  Rerneic 
for  May,  ISAS;  IKoring,  Qeaammdtt  Attjsaige ;  Mignet.  Nouveauz  ßloges 
Historiques,  1877. 
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definite  disturbauce  of  the  Reüiaissance  movemeiit.  T\w  pre- 
Renaiasance  jurisconsults  from  the  tirelfth  to  the  fifteenth  cen- 
tury, the  Glossators^  as  they  are  called^  had  been  engag^  in  the 
practical  work  of  deriving  from  Boman  law  a  working  code  that 
should  destroy  and  replace  the  rapidly  forming  feudal  law.  With 
the  BeiiaiBsanc«  came  Italian  and  French  thinkers  destined  to 
do  more  than  tliis — Andrea  Alciati  (1492-1550)  and  Jacobus 
Cujaoius  (Jacques  Cujas)  of  Toulouse  (1522-1590).  Joseph 
Scaligor  said  of  these  two  men,  "Co  qu'Alciat  a  commence, 
Cujas  Ta  accompli."  Aloiati  gave  new  life,  new  hterary  form, 
bo  the  study  of  jurLsprudenoe  ;  but  Cujas  did  more  than  this,  he 
penetrated  into  the  very  spirit  ctf  Roman  Law.  M.  Lerminier,  in 
liib  Iniroducticm  generale  ä  VHisUnre  du  Droit  (1829,  cap.  v., 
pp.  43-46),  says  of  Cujas  : 

"Ne  craignons  pas  de  le  dire,  il  a  aim6  Ic  droit  romain  en 
poete,  il  a  nourri  le  sentiment  le  plus  profond  de  sa  r^aht^, 
et.  pa  r^nergie  qu'il  a  deployee  dans  cette  voio.  il  s'est  fait  le 
veritable  fondateur  do  I'ecole  historiquc  du  droit :  c'est  do  lui 
quo  procMe  r6colc  historique  aUcmandc  en  cc  qui  touchc  le  droit 
romain.  .  .  .  Son  g<5uie  :  c'est  un  esprit  d'historien,  c'est  une 
imagination  d'artiste  ;  sous  sa  plume,  tout  est  historique,  in- 
dividue! ;  aussi  dans  la  volumineusc  collection  de  ses  oeuvres 
vous  ne  trouvcrez  pas  im  ouvrage  qui  ne  soit  un  commentaire, 
une  explication,  une  note  sur  Ics  vestiges  de  Tantiquit^.  Cujas 
eat  le  modele  de  Texög^." 

The  learned  writer  (M.  Rapetti)  of  the  article  on  Cujas  in  the 
Nouvelle  Biographie  Generale,  after  quoting  the  opinion  of  M. 
Lerminier,  adds  this  important  reflection : 

"L*aeuvro  de  Cujas  ne  fut  pas  soulement  une  explication  plus 
habile  de  la  loi  romaine,  un  modele  d  ex^gese,  ime  revelation  du 
vrai  g^iie  do  la  legislation  latine  :  en  etudiant  la  loi  romaine 
comme  im  objet  de  restaumtion  liistorique,  Cujas  a  obt^-jiu  un 
autre  avantage  ;  le  premier,  il  a  suscit^  cette  idee,  k  savoir  qu'il 
est  i>our  chaque  civilisation  une  loi  propre,  et  par  14  Ü  a  contribuc 
k  rcl6gucr  la  loi  romaine  dans  son  antiquit6  venerable  ;  il  a  eman- 
cip6  de  Tempire  trop  absolu  de  cette  loi  Tautonomie  des  nou- 
velles  80ci6t6s." 

Cujas  in  the  immense  output  of  his  work  foreshadows  t-hc 
industry    of  Savigny.     The   six  great  foUos  of  his  coUecti"*! 

^  The  iariaconsalt«  of  tho  school  of  Bolofma*  AccimB,  Bartole,  Vinfiriiu, 
etc.  (600  ^ouvdle  Bioqrapitie  OetieraUt  Lome  xii..  art.  do  Cujas,  ooL  5I>2). 
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works*  overwhelm  the  mind.  The  first  folio  deals  fully  with  four 
books  of  the  Inßtitut^«  of  Jiitdinian,  1  wenty-nine  titles  from  Ulpiaii, 
and  with  Julius  Paulus.  The  second  foUo  contains  the  brilliantly 
restored  works  of  Papinian.  The  third  gives  us  Paratitla  in  nine 
books  of  the  Codicis  Justiniani  and  a  commentary  on  the  three 
laet  books  (x.,  xi.,  xii.)  of  the  Codex,  an  exposition  of  the  Novels 
and  of  the  five  books  relating  to  Feuds,  together  with  twenty- 
eight  books  of  oljservations  and  emendations.  The  fourth  folio 
gives  us  Paulus  on  the  Edict  and  his  books  of  Questions,  and  also 
the  Responsa  of  Paulus,  Neratius,  Marcellus,  Ulpian,  Modestinus. 
and  Scsevola ;  Note«  on  Modestinus  and  the  works  of  SaJvius 
Julianus.  FoHos  v.  and  vi.  contain  the  poHt-mortem  publications 
(edited  by  T.  Guerinus  and  C.  Colombet),  comprising  Com- 
mentaries on  no  lees  than  seventy-six  titles  of  the  Digest  and 
innumerable  notes  on  the  Codex  of  Justinian  and  on  Books  ii., 
iii.,  and  iv.  of  the  Decretals  of  Gregory  IX.  Cujas  waa  rightly 
called  Jurisconsultus,  for  he  placed  Roman  law  on  a  new  footing 
and  brought  it  int4>  line  with  the  laws  that  it  was  destined  to 
aifect.  This  sturdy  and  genial  scholar^  and  his  bitter  but  brilliant 
opponent  Hugues  Doneau  (Donellus)  (1527-1591)  were  (in  the 
matter  of  the  study  of  law)  the  forerunners  of  Leibnit z  ( 1 646- 1716), 
whose  juridical  works  mark  a  deiinite  stage  in  the  study  of  the 
law.  works  such  as  Nova  mdhod-u^  dtacertdcB  docendceque^  juris- 
pmderUim  (Frankfort,  1667)  and  Codex  juris  geninnn  diploviaticvs 
(1693)  with  its  supplement  Mantissa  Codicis  Juris  dijiloviatxci 
(1700) ;  of  the  universal-minded  Jean-Etienne  Pütter  (1725-1807), 
who  at  Marburg,  Halle,  and  Jena  became  deeply  proficient  in 
classics,  matheniaticH,  philosophy,  Roman,  feudal,  and  public 
law,  who  lectured  on  law  (1746)  at  Göttingen,  who  produced 
between  1776  and  1783  his  RMiogra'phica  du  droit  pvblic  aÜe- 
jnand,  who  wrote  his  Manuel  de  VMsioire  d'AUeinagne  in  1772  and 
his  Dcvdoppenient  historique  de  la  constitution  de  Veinyire  d^aUt- 
inagne  in  1786.  In  Pütter  we  see  the  exact  spirit  of  the  historical 
school.  A  descendant  of  these  men  was  Gustave  Hugo  (1764- 
1844),   who  deliberately  based   his   methods  on   Leibnitz  and 

*  Jacob!  Cni&cii,  IC.  Opentm  qu<t  de  jure  fteit,  Paris,  Apnd  Horrotum  do 
Mosnil,  1637.  Four  TolomEa  in  six,  profaced  by  a  lifo  of«  aud  many  epitaplia 
oil  Cujaa. 

•  "Vir  qiiadrato  corporo,  firmoouo  ac  bone  constituto,  odon  ut  ex  eo 
manana  sudor  non  uisua^ns  ofifiot  oaoria  (quod  ille  nature  benoficium  com 
Aloxaiidro  Macodoiio  communo  so  baboro  ludoiia  nonnumquam  iuter  amicos 
jontavHt),  stAtiira  bravi,  barba  tum  longa  ot  cana,  sod  in  jiivontafo  nigorrima, 
oapiliitio  simili^  ooloro  caudido,  voce  lirma  ot  clara  '*  ( Vita), 
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Putter.    He  devoted  much  time  to  the  historical  documents  and 

Icgitdation  oomiected  with  Roman  law,  and  in  1788  published 
Lee  Fmgttienis  d'JJlpien.,  and  was  at  once  called  to  a  profei*or- 
ßhip  at  Göttingen.  Hugo  classified  law  into  pereons  (their  state, 
their  relations  to  the  family  and  the  city,  their  nature,  character, 
and  the  method  of  acquiring  and  losing  property)  and  the  actions 
necessary  for  establishing  or  defending  rights.  This  classifica- 
tion was  adopted  in  the  Civil  Code.  This  was  a  phBoBophicj^ 
cUwsification.  But  Hugo  did  not  neglect  history.  He  divided 
Roman  law  into  three  periods  :  the  period  up  to  the  xii.  Tabk«, 
the  Praetorian,  and  the  Imperial  periods.  In  1790  he  issued  a 
History  of  Roman  Law,  in  1812  a  Manual  of  Roman  Law  since 
the  Time  of  Justinian,  and  between  1818  and  1829  he  published 
his  Elements  of  the  History  of  Roman  Law  up  to  the  Time  of 
Justinian.^  Tlirough  Hugo  the  whole  historic  school  from  the 
days  of  the  Renaissance  concentrated  on  Savigny. 

At  Marburg  Savigny  instantly  made  his  mark  as  a  teacher. 
We  have  the  testimony  of  Jacob  and  Wilhelm  Grimm  (who  Ixtth 
were  pupils  of  his  in  1802  and  1803)  as  to  his  capacity.  VV'illielm 
Ghnmm  wrote  in  his  autobiography  (pp.  170-1)  as  follows  : 

*'H  me  stmble  que  ce  qui  attirait  et  captivait  si  puissamment 
ses  auditeuit*,  c'etait  la  facility  et  la  vivacite  de  sa  parole  jointes 
a  taut  de  calme  ct  de  mesure.  Les  talcnta  oratoiree  peuvent 
eblouir  quelque  tt^mps.  mais  ils  uattachent  pas.  Savigny 
parlait  d'abondance  et  ne  consultait  que  rarement  ses  note«. 
Sa  pan^lc  toujours  claire,  sa  conviction  profonde  et  en  meme 
tcntps  une  sorte  de  retenuo  et  de  moderation  dans  son  langage 
faisiiiunt  une  impression  que  n'aumit  pas  produite  T^loquence 
la  pkiH  alx>ndaute,  et  tout  en  lui  concourait  k  IVffet  de  sa 
parole.  . .  . 

*'ll  nous  tit  comprendre  la  valeur  des  Etudes  historiques  ot 
rimportaiieo  tlo  la  methoilo.  Ce  sont  \h  des  obligations  que  jc 
ne  saurais  irop  reconnaltro,  car  sans  lui  jo  n  aiu^is  peut-ctrc 
jamais  donne  a  mes  Etudes  une  bonne  direction.  Pour  combicn 
de  ohoses  n'a-t-il  pas  eveill^  not  re  int^ret !  Combien  de  livrcs 
n'avons-nous  pas  empruntes  a  sa  bibliotheque !  Aveo  quel 
uhuiinü  ne  uous  a-t-il  pas  In  quelque-fois  des  passages  de  Willielm 
Meister,  des  po6sies  de  Goethe  1  L' impression  que  j  en  ai  con- 
servee  m'est  encore  si  präsente  qu'il  me  semble  I'avoir  entendu 
hier." 

It  is  a  charming  picture,  bringing  out  not  only  the  learning 

^  Tho  influence  of  Haubold  (1766 — 1824)  on  Savigny  musl  also  be 

in  mind. 
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and  Ihc  clarity  of  the  man,  but  his  humanity  antl  charity.  One 
impression  conveyed  by  the  lectures  is  the  impression  that  all 
great  lecturers  indelibly  impress  on  the  minds  of  their  pupils. 
Who  that  heard  Maitland  lecture  can  think  of  it  as  having  been 
farther  away  than  yesterday  ?  But  Savigny  was  only  twenty- 
three  when  he  so  impressed  the  great  Grimm  brethren  I 

Thirty  years  later  he  made  a  similar  impression  on  M.  Charles 
Guenoux.    He  wrote  in  1839 : 

*'  Üe  qui  m'a  surtout  frapp^,  c'est  la  vivacite  et  la  chaleur  d'un 
cours  qu'il  r^p^tait  alora  pour  la  vingt-cinquieme  fois.  Son 
enwigncmcnt  otfre  chaquc  annoe  un  interct  nouveau,  paree 
que  chaque  aimeti  on  y  retrouve  le  fruit  de  nouvelles  Etudes, 
les  decouvertes  les  plus  r^centes  et  le  dernier  6tat  de  la  science. 
Ausai  Savigny  n'est-il  pas  insensible  ä  llnt^ret  qu'ii  excite  dans 
son  nombreux  auditoire,  et  c'est  ce  qui  lui  fait  continuer  se>8 
le9ona  quand  des  travaux  plus  importants  peut-etre  sombleraient 
demander  tout  son  temps.  Sa  parole  abondante  et  precise 
eclairc^  si  bien  les  mati^res  les  plus  obscures  que  ees  Aleves  n'en 
mp^omient  la  difficiTlt^,  que  si  plus  tard  ils  ont  l)e.Hoin  dc  chcr- 
ler  une  solution  qui  !eur  est  ^tihapp^e.  »Sa  m^thode  est  surtout 
remarquable  lorsqu'ä,  propos  do  mati^res  controvers^s,  il  a 
occasion  d'exposer  des  doctrines  nouvelles.  Sa  parole,  alors  plus 
simple  et  plus  grave,  exprime  une  convicticn  profonde  joint©  h 
une  modestie  sincere  ;  bien  different  dc  ces  professeurs  qui,  pour 
persuader  leur  auditoire,  rceourent  &  tous  \ea  artifices  de  Tavocat 
comme  8*il  s'agissait  d'un  plaidoyer.  et  font  d*une  question  scien- 
tifique  une  question  d*amour-propre  et  de  personnes.'' 

Savigny*s  suoocss  as  a  teacher  did  not  check,  nay,  rather 
encouraged,  his  efforts  as  a  student.  His  business  as  yet  was 
not  to  write  books,  but  to  study  texts,  and  so  to  make  possible 
a  real  revival  in  the  scientific  study  of  law.  His  master  Hugo 
ha<l  already  done  much  in  this  direction.  M.  Guenoux  points 
out,  as  I  have  ventured  to  point  out  above,  the  value  of  Hugo's 
work.  He  found  a  lifeless  and  arbitrary  school  of  Roman  lawyers 
at  work,  men  who  never  recognized  the  heredity,  so  to  speak,  of 
Roman  law,  men  who  had  forgotten  the  lessons  of  the  Renaissance» 

*  *  Mais  en  1 788,  H  ugo  appela  1  'attention  sur  Ulpien  ct  commen9a 
une  reforms  semblable  k  celle  que  Cujas  avait  accomphe  au 
seizi^me  siecle.  Anime  du  meme  esprit  que  ce  grand  homme,  il 
repla^a  la  science  du  droit  sur  ees  veritables  bases  en  lui  rcstituant 
Ic  secours  de  la  philosophic  et  de  Thistoire.  Haubold  et  Cramer 
partagent  avec  Hugo  la  gloire  de  cette  rög^n^ration  de  la  science." 
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M.  GueiKJUx  gtK's  Oll  iv  paitt^t  i^^uumt  the  belief  in  hi«  time 
(1839)  that  Gorman  jurists  fell  into  two  schools,  the  liistorieal 
school  mid  the  philosophical  ficliool.    The  diptinction  was  merely, 
one  of  pace ;  all  followed  the  Cujacian  Sch(x)l  and  refused  to 
isolate  jurisprudence  from  either  philosophy  or  history.    That- 
may  have  been  the  case  in  1839.  but  it  certainly  was  not  the  cjiee, 
in  the  mid-eighteenth  contmy,  when  eminent  jurittts,  men  buch' 
as  WolflE  and  Vattel,  did  in  fact  base  now  jurisprudence  on  a  prion 
theorits.    Tlie  great  triuin]>h  of  the  school  of  which  8avigny  is. 
the  shining  and  immortal  light  was  the  absolute  destniction  of  tliq 
a  jtriori  method  and  tlie  establishment  on  an  impregnable  baeis 
the  vital  and  vitalising  principles  of  the  Renaissance. 

In  1803  appeared  Havigny's  famous  work  on  the  Right  of 
Possession,  Das  Rtchi  des  Besitzes.  It  is  not  possible  (from  con- 
siderations of  space)  here  to  supply  an  analysis  of  this  treatii 
but  something  must  be  said  as  to  the  scope  and  value  of  a  worl 
which  Austin  in  his  Prcrvince  of  Jurisprudettce  Delennifud  (cd. 
1832,  App,,  p.  xxxviii)  declared  to  be  ''of  all  books  upon  law. 
the  most  consummate  and  masterly."  It  is  divided  into  sijt 
books.  The  first  deals  at  length  with  the  notion  of  Possession. 
Savigny  says  that  "  by  the  possession  of  a  thing,  we  aKays  a^m- 
ceive  the  condition,  in  which  not  only  one's  own  dealing  witli  the 
thing  is  physic-aUy  j}ossible,  but.  every  other  person^s  dealing 
with  it  is  capable  of  being  excluded."  The  exercise  of  property 
takt*  phioe  by  virtue  of  this  condition  of  detention.  Savigny 's 
object  was  to  consider  the  rights  of  poeaession  (jtw  possessionis), 
and  not  the  right,  to  j>osse«s  {jus  itossedendi),  and  in  the  first  bool 
he  defines  tlie  notion  in  form  and  in  substance  :  *'  in  form  bi 
describing  the  rights  which  require  possession  for  their  founda- 
tion, thus  giving  the  meaning  which  the  non-juridical  notioti  of 
Detention  acquires  in  jurisprudencie  so  as  to  allow  it  to  be  umkr- 
stood  as  a  legal  entity,  as  Possession  ;  in  substance  by  enumerating 
the  conditions  which  the  Ploman  law  itself  prescribes  for  the 
existence  of  Possession,  and  thus  pointing  out  the  precise  m<xli- 
fioations  under  which  Detention  operates  as  Possession."  The 
second  book  deals  with  the  acquisition  of  possession,  the  third« 
with  its  loss  ;  the  fourth  treats  of  the  interdicts  that  act 
remetlies  for  the  protection  of  posBession  ;  the  fifth  deals  wth 
possession  in  relation  to  legal  rights  that  are  separated  from 
actual  property  {juris  quasi  possessio)^  such  as  personal  and  rial 
easements  and  superficies  (buildings).    The  last  book  deak  with 
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a  subject  which  was  necessary  from  Savigny'e  point  of  view  to 
ooniplet-e  anjlhing  like  exhaustive  treatment  of  bo  iraportajit 
a  branch  of  law  as  the  doctrine  of  Poösession.  He  says  ;  ''  The 
theory  of  Posseesion  has  Ixx^n  discussed  in  the  first  five  books 
of  this  work  without  any  reference  whatever  to  anything  tiiat 
may  have  been  incorporated  into  the  Roman  law  in  mo<iem  time«  ; 
and  this  method  of  inquiry-  is  always  necessary  when  we  do  not 
desire,  by  confounding  the  old  law  with  the  new,  to  misunderstand 
both  together."  It  is  imj)ortant  not  to  pass  over  the  historical 
qut^ion,  for  "*  of  all  tlie  important  errore  which  arc  commonly 
entertained  as  to  the  Roman  view  of  Posseesion»  there  is  perhaps 
not  one  which  has  not  also  been  raised  in  the  C^on  and  Crerman 
law."  He  goe-s  on  to  point  out  as  to  the  notion  of  Po*«ession 
that,  while  in  Ron^an  law  it  referred  only  to  property  and  ptra 
in  re,  subsequently  and  especially  by  the  Canon  law  it  was 
extendetl  to  every  ix>ssible  right,  including  rights  of  personal 
status  and  obligations.*  Thus  the  Roman  law  has  been  expanded 
to  meet  new  objects.  The  forms  by  which  Possession  is  pn)teeted 
were  also  modified  in  post-Roman  times.  The  Spoliatory  Suits 
in  so  far  as  they  applied  to  pnedial  servitudes  were  a  legitimate 
extension  of  the  Roman  law  to  meet  cases  that  had  not  arisen 
when  that  law  was  in  its  prime.  Savigny  agrees  with  Mülüen- 
bruch  that  these  suits  in  so  far  as  they  were  legitimate  were  an 
extension  of  the  interdict  de  Vi  to  a  third  w«jto  fide  possessor. 

It  is  in  this  final  passage  of  his  work  that  Savigny  turns  on 
the  opponents  of  the  new  jurisprudence,  and  gladly  cites  in  his 
favour  Miililcnbruch,  the  author  of  the  Doctmia  Pandectanim, 
"An  empty  cry  is  often  raised  against  the  endeavours  of  what 
is  called  the  historical  school,  to  clothe  every  right  exclusively 
with  Roman  forms,  and  thereby  to  do  injustice  to  the  original 
inventions  of  pract  ioe,  and  to  the  development  of  mtnlern  scient  ific 
int^'lhgence."  This  attack  from  first  to  last  irritated,  by  itfl 
obvious  injustice,  Savigny,  and  it  is  with  a  cry  of  delight  that  ho 
shows  how  Miililcnbruch  phares  his  views  as  to  Spoliatory  Suits  : 
*'  Could  tills  author  have  been  a  prophetic  disciple  of  the  German 
historical  school  ?"  Savigny  goes  on  to  show  that  the  "  absurd 
and  vexatious  "  possessory  suit  used  in  Germany,  Italy«  Spain, 
and  France  from  the  thirteenth  century  down  to  his  own  day, 

*  I  may  nolo  hore  Ihal  on  analysis  and  »umniary  of  SAvij,'ny'8  latost  work 
— that  on  OUigaiioM  in  Ronuin  Iaiw  (1851  -3)— waa  publiuhod  by  Mr.  Aruliibald 
Brown  in  1972. 


Digitized  by 


Cioogie 


570 


FRIEDRICH  OÄBL  VON  SAVIONY 


a  suit  called  Poaaessonum  aum^nanum  or  auminariissimum  (a 
suit  in  which  he  once  aoted  as  a  judge),  ootdd  not  be  fitted  intu 
auy  sciontifio  evolution  of  Roman  law.  He  addfi  :  *'  In  modern 
timee  undoubtedly  legal  rules  have  been  adopted  which  were 
unknown  to  the  Roman  law ;  but  the  whole  Roman  ihcor}'  ifi 
BO  far  from  being  broken  in  upon  by  the  above  rules,  that  on 
the  contrary  they  cannot  be  understood  exa^pt  by  treating  them 
a«  additions  to  the  above  theory  [of  poeeeesion],  the  validity  of 
whioh  is  thereby  clearly  recognised."  To-day  in  dealing  with 
Savigny's  work  on  PoRseesion  it  woxdd  be  wist!  to  preface  the 
study  of  it  by  a  close  perusal  of  Dr.  Roby's  lengthy  tre^atmcnt 
of  the  doctrine  of  Poesession  qa  miderstood  in  tlie  times  of  the 
Antonines.  Savigny  would  have  appreciated  the  need  for  a  full 
study  vi  this  elaborate  ptjrtion  of  Dr.  Roby's  work. 

It  is  valuable  to  read  what  Savigny's  pupil  Guenoux  said  of 
his  treatise  on  Possession  in  1839: 


tto       1 
et 


"  On  sait  que  dans  eo  trait6,  aprefi  avoir  pass^  en  revne 
quarantc-quatre  ouvrages  qui  composent  la  litt^^rature  de  cett 
partie  du  droit,  lauteur  s'est  hvr6  k  une  6tude  profonde  ct 
originale  des  textca,  et  qu'i  Taidc  de  la  philologie  et  clc  riiistoire, 
il  a  6tabli  sur  cette  matiere  si  difficile  des  doctrines  entierement 
nouvelJes,  ou  plutot  a  retrouvö  les  doctrines  des  anoiens  jime- 
coiisultt'S  romains  ;  mais  ce  qu'on  ne  sait  pas,  c'est  qu'nn  travail 
auösi  immense  a  ete  achev^  en  cinq  mois.  Cette  hcinvuhc  f6con- 
ditd:  prouve  que  malgn^  sa  jeunesse  Savigny  no  s'^tait  pas  trop 
hätö  de  produire  ;  et  cette  f^condite  ne  sW  pas  tarie.  parec  que. 
semblable  auLX  grands  fleuves,  il  avait  attendu  pour  couler  qiic 
sa  source  fut  pleine. 

*'L*hi8toire  et  la  science  du  droit  ont  certains  ppoblöuies  qui 
Bont  i^temellement  livres  aux  disputes  des  hommes,  et  dont  il 
paratt  impossible  de  donuer  une  solution  definitive.  Dans  la 
pol^mique  k  laquelle  ces  questions  ont  donn6  lieu.  Savigny  n*a 
pas  montr^  moins  de  sa^acite  que  dc  eandeur  et  de  1x)mic  foi,  en 
r^tractant  ses  opinions  des  qu'un  de  ses  adversaire«  en  avan^ait 
ime  plus  probable.  Mais  il  est  une  f(mle  dc  points  ou  Savigny  ft 
eu  la  gloire  de  reunir  tons  les  suffrages,  et  son  hvre,  qiioiqin- 
ptirement  theorique»  a  d^j^  eu  la  plus  heurcuse  influenoe  sur  la 
pratique  du  droit  en  Allemagne,  influence  destinee  k  s'accroitn\ 
car  pour  la  possession  comme  pour  tant  d'autrcÄ,  lo  droit  romain 
est  souvent  la  raison  6crite.  la  loi  veritable,  cest  k  dire  Texpres- 
sion  des  rapports  7iecessaires  qui  dirivent  de  la  nature  el  des  chosts.^' 

This  remarkable  testimony  to  the  gifts,  the  serious  nature, 
and  the  abiding  influence  of  Savigny  written  in  1 839  might  have 
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been  written  to-day,  for  the  greatness  of  Savigny  luureaHes  with 
the  passing  years.  The  vigour  of  his  patriotism,  and  his  efforts 
on  the  behalf  of  the  jKKjr  (as  in  the  cholera  outbreak  of  1831) 
were  scarcely  less  noticeable  than  his  effort«  as  a  teaclier. 

In  1 804  Savigny  married  Fräulein  Kunigunde  Brentano, 
daughter  of  a  Frankfort  banker,  a  member  of  a  family  well  known 
in  German  literature  from  the  correßpondcnce  between  her  brother 
and  sister,  Gemens  Brentano  and  Bettina  von  Arnim,  with  the 
poet  Goethe.  Tills  marriage  was  an  ideal  union»  since  the  wife, 
herself  an  orphan,  had  every  thought  in  common  with  her 
husband.  There  wore  six  children  of  the  marriage.  Two  of 
them  died  in  infancy.  The  only  daughter  married  M.  Constant  in 
do  Schinas,  Minister  of  Education  at  Athens^  whore  she  died  in 
1836.  She  was  ftdl  of  brilliant  promise,  and  her  early  death  was 
the  al}iding  grief  of  Savigny's  hfe.  It  is  said  that  the  enormous 
work  known  as  the  System  of  Modem  Bo^nan  Law  was  under- 
taken to  help  him  to  pass  through  this  sorrow. 

Shortly  before  his  marriage  Savigny  had  severed  his  con- 
nection with  the  University  of  Marburg,  and,  refusing  tempting 
offers  from  the  Universities  of  Heidelberg  and  Greifswald,  he  «et 
out  with  his  wife  on  a  tour  of  research  to  certain  famous  libraries, 
to  the  libraries  of  Heidelberg,  Stuttgart,  Tubingen,  Strasbourg, 
and  Paris.  In  Paris  he  had  the  misfortune  to  lose  (by  robbery) 
all  the  material  that  he  had  collected  through  Germany.  He 
called  his  old  pupil  Joseph  Grimm  to  his  aid,  and  with  his  help 
and  the  heJp  of  his  wife  and  one  of  her  sisters  they  conquered 
the  abundant  French  manuscript  material,  including  the  un- 
publishetl  and  ahnost  indecipherable  letters  of  the  great  Cujas. 
In  1808  he  took  up  for  a  year  and  a  half  professorial  work  at  the 
University  of  Landshut.  Wlien  he  left  for  Berlin  the  grief  of 
the  students  was  unaffected.  His  sistor-ia-law  Madame  von 
Arnim,  who  was  staying  with  him  at  the  time  of  the  change, 
wrote  to  Goethe : 

"Que  Savigny  soit  savant  tant  quMl  voudra,  la  bont^  de  eon 
caraetere  surpasse  encore  ses  qualites  les  plus  brillantes.  Los  etu- 
diants  I'adorent,  ils  scntent  qu'ils  perdent  en  lui  un  bienfalteur. 
Les  professeurs  Ic  ch^rissent  ^galement,  surtout  les  th^ologiens. . . . 
Savigny  avait  donnö  une  vie  nouvellc  k  Tuniversit^,  qu'il  avait 
8U  r^conciher  les  profes.sours  ou  du  moins  calmer  leurs  inimiti^, 
mais  que  son  iunucnce  bienfaisante  s'6tait  fait  surtout  sentir 
aujE  ^tudiants  dont  il  avait  augmentö  la  liberty  et  rind6])endanee. 


Digitized  by 


Google 


572 


FEIBDRIOH  CARL  VON  SAYIOWY 


Je  ne  sauraie  vous  exprimer  le  talent  de  Savigny  &  (miter  avcc  fa 
jouiiessc.  Les  eflForts,  ks  progröa  de  ee»  Kleves  lui  irujpin'jit  an 
v^Titablt*  enthouaiasme  il  Be  aent  heureux  sMIb  rvus&itisiait  ii 
Iraiter  les  8ujet&  qu'il  Icur  propose ;  il  voudrait  leiir  ouvrir  Ic 
fond  de  son  coeur  ;  ü  s'occupe  de  leur  sort,  il  pensc  k  leur  avenir. 
et  leur  trace  la  route  qu'6claire  son  zele  bienveillaiil .  On  i)ei 
dire  de  Savigiiy  que  Tinnocence  de  sa  jciuicswe  est  devi-ni 
Tauge  ganlien  tie  sa  vie.  Le  fond  de  son  caraclen-  e^t  d'aimer  txM 
auxquels  il  consacre  toutes  leg  forces  de  son  esi>rit  et  de  son 
et  n'est-ce  pas  ]k  ce  qui  met  le  sceau  k  la  veritable  grandeur 
La  simplicitö  naive  aveo  laquelle  sa  science  descend  au  niveau 
do  chacun  le  rend  doublemcut  grand."  ^ 

On  the  foundation  of  the  University  of  Berlin  in  181(»,  one  of 
the  first-fruits  of  the  great  educational  campaign  that  sprang  out 
of  the  disastroas  field  of  Jena,  Wilhelm  von  Humboldt,  the  hej 
of  the  new  Prussian  educational  system,  offered  Savigny  the  chai 
of  law,  which,  chiefly  from  patriotic  motives,  he  accepted.    TW 
jurist  held  this  cliair  until  1842.    It  was  his  practice  to  lecture  oi 
the  Pandects   (excluding  the  law  of  succession)  in  the  winterj 
Semester  and  the  lubtitulL's  in  the  summer  Semester.    He  lüsoj 
lectured  on  Ulpian,  Gains,  and  the  Prussian  Landrecht.    Among] 
his  pupils  at  Berlin  were  Hollweg,  Klenze,  Göschen,  the  editor 
CJaius.  Blume,  Rudorff,  Keller,  Dirksen,  Barkow,  Becking,  am 
Puehta.     He   also   sat  on   the  Llniversity  Apf)ellate   IVibuna^l 
known  as  the  Spruch-Collc^um,  to  which  questions  of  law 
referred   for  decision   by   other  tribunals.    At   Berlin   Sa^ 
became  an  intimate  friend  and  pupil  of  the  great  Niebulir,  whoso 
mind  anfl  character  so  closely  coincided  with  his  own,  and  who 
pays  him  a  just  tribute  in  the  preface  to  his  History  of  Rom>c. 

In  1 811 .  Savigny  was  elected  a  member  of  the  Berlin  Acsademy, 
a  precedent  followed  by  most  of  the  Academies  of  Europe  in 
later  years,  and  to  this  body  he  read  papers  on  tlie  Roman 
written  contract,  on  the  Voconian  law,  on  the  lawsuit  relating 
to  the  loan  of  money  by  Marcus  Brutus  to  the  town  of  Salamhia, 
on  the  Protection  of  Infant^=l  and  the  lex  Pljetoria,  on  the  Right» 
of  Crtaiitors  under  the  old  Roman  law,  on  the  History  of  tixe 
Nobility  m  Modem  Europe. 

In  1814  the  jurist  (who  was  then  acting  as  law  tutor  to  the 
Prince  Royal  of  Prussia)  issued  a  brief  work  entitled  Dt  la  Vttca- 
tion  f/e  nntre  stiele  jxnir  la  Ugislation  et  la  science  du  droit,  in  which 
he  closely  and  brilliantly  criticized  the  proposed  C*ivü  (Vde  as 

*  Ooolhe's  lirUJvxchttl  mit  einem  Kinde,  foi.  iL,  ppi  171-18S  (2nd  ed.). 
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not  in  fact  adopting,  as  it  proposed  to  adopt,  the  principles  of 
the  Runiaii  law  at  all.  In  1817  he  was  given  tho  honorary  titJc 
of  Geheimer  Justiz-Rath  iii  reoognition  of  his  work  on  the  CounciJ 
of  State. 

In  1819  he  was  appointed  Coimsellor  to  the  Court  of  Revision 
and  Caasatitm  at  Berlin  which  had  his^u  formed  io  take  the  j)laüe 
of  the  Courts  at  Düsseldorf  and  Cubknitz.  This  practical  work 
was  of  the  greatest  btmefit  to  his  juridical  studies.  A  Uttle  later 
a  nervou»  breakdown,  the  result  probably  of  years  of  close  work, 
became  imminent,  and  in  fact  from  1822  to  1828  he  was  subject 
to  a  form  of  nervous  illness  that  rendered  at  times  all  work 
impossible.  M.  f/uonoux  attributes  to  this  illnef«  the  delay  in 
the  publication  of  the  History  of  Roman  Law  in  the  Mi<kllo 
Ages.^  The  first  volume  api>eared  in  1815,  but  the  sixth  was  not 
issued  imtil  1831, 

Savigny  laid  the  greatest  stress  on  the  necessity  of  tracing 
the  course  of  Roman  law  through  the  Middle  Agee.  Ho  writes 
to  M.  Guenoux  :  "  Ignorer  ce  que  lea  si^cles  intrrmfkHaires  ont 
ajout^  au  droit  romain  primitif  est  absolument  impossible,  tout 
oe  quo  nous  apprennent  nos  professeurs  et  les  livres  modernes 
en  est  imbu."  No  student  of,  let  as  say,  Bracton  could  doubt 
this,  and  Miiitland  in  his  brilliant  papers  on  "The  Beatitude  of 
Seisin "  {Law  Quarterly  Revün>,  vol.  iv.)  has  shown  how  the 
doctrine  of  possession  in  English  law  completely  changed  as  the 
pressure,  so  to  speak,  of  tho  Roman  lawyers  died  away.  Conse- 
quently Savigny  determined  to  deal  exhaustively  with  the 
history  of  Roman  law  in  the  Middle  Ages.  His  great  work  falls 
into  two  parts  :  the  period  before  and  the  jx^riofl  after  the  founda- 
tion of  the  School  of  Bologna  about  the  year  1100.  In  the  firtt 
two  volumes  he  deals  with  the  earlier  period,  first  in  general 
and  then  in  detailed  form.  He  begins  with  the  sources  of  law 
and  judicial  organization  in  Rome  and  the  provinces  in  tlie  fifth 
century.  He  follows  this  by  treating  the  same  themes  in  relation 
to  the  states  that  arose  on  the  ruins  of  the  Western  Empirt».  h\ 
the  second  volume  he  deals  with  Roman  law  in  the  kingdoms 
of  Burgundy,  of  the  Visigoths,  in  the  German  Empire,  in  Saxon 
England,  in  the  kingdom  of  the  Ostrogoths,  in  Italy  under  the 
Greek  domination  and  imder  tho  Pope  and  the  Emperor  in  Lom- 

*  OesrJiichtc  dea  römischen  Rechte  im  MtUelalter  (0  vols.,  8vo.,  Heidolborp, 
1816-31).  A  second  edition  bogfui  to  bo  issuod  trom  Hoidolborp  in  }S'.i4, 
Tho  last  and  simnth  volumo  appoArod  in  1851,  with  a  profaco  datod  in  May 
uf  thai  yoor. 
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bardy.  He  finally  shoH^  the  part  played  by  the  Church  in 
preserving  the  Roman  law.  In  the  third  volume  he  colleot« 
much  material  on  the  literature  of  Roman  law  after  the  founda- 
tion of  the  School  of  Bologna,  and  has  an  important  chapter  on 
the  history  of  tlio  European  Universities.  Indeed  this  general 
volume  dealing  with  the  history  of  Roman  law  from  tlie  twelfth 
centiuy  to  the  end  of  the  Middle  Ages  is  professedly  a  literary 
history  of  law,  since  Savigny  found  that  such  a  history  was  in- 
dispensable for  the  comprehension  of  the  evolution  of  the  law. 
He  says  on  this  point : 

*'  Lo  but  de  toute  composition  historique  est  d'offrir  ime  repre- 
sentation complete  et  vivante  du  paesö.  Plus  ce  pass^  est  6Ioign6, 
mitins  on  a  do  moyeiiH  d'arriver  k  ce  but.  Ainsi  Ton  decouvre 
un  detail,  mais  on  ne  sait  comment  le  rattacher  k  I'ensemble, 
ou  il  lui  manque  cetto  lumiere  qui  6claire  un  fait  historique 
commo  un  fait  contemporain.  Si  le  but  de  rhistoire  ne  peul" 
etre  atteint  completoment,  on  ne  doit  ricn  n^gliger  do  cc  qui 
nouH  en  rapproche  ;  Ton  ne  doit  done  rejeter  aueun  detail  comme 
peu  important  en  lui-meme,  ou  comme  Stranger  k  Tobjet  dii^ect 
do  notre  6tude." 


So,  having  given  us  the  means  of  studying  the  legal  literary 
history  of  tlie  period,  a  bibliography  of  the  subject  (with  full 
reference  to  the  work  of,  amongst  others,  Johannes  Andre«  of 
Bologna,  Pastrengo  the  friend  of  Petrarch,  Severinas,  Tritheniius, 
Diplovataccius,  Johann  Fichard,  Bcnavidius,  Pancirolus,  Taisand  ; 
we  miss  in  this  place  the  name  of  Aymarus  RivaUius.  whoee 
important  hißtory  of  the  Civil  Law  in  five  books  was  published 
at  Mainz  in  1539*),  and  treated  of  the  Universities,  he  pafiBea 
on  tfi  the  legal  sources  pof=öessed  by  the  Glossators  and  considen 
at  length  their  work.  In  the  fourth  volume  we  get  the  elaborate 
detail  foreshadowed  in  the  previous  volume.  Here  we  can 
read  at  large  in  more  than  five  hundred  closely  printed  pages  of 
Imerius,  of  the  four  famous  jurisconsults  of  Bologna  (Bulgarus. 
Martinus,  Jacobus,  and  Hugo),  of  Rogerius,  the  pupil  of  Bulgarus, 
Piaoentinus,  Johannes  Bassianus,  Pillius,  and  many  other 
Glossators,  including  the  famous  Vacarius  and  scarcely  lees  famous 
Azo.    In  the  middle  of  the  thirteenth  century  a  now  and  dismal 

*  Thero  is  a  copy  of  this  work  in  the  ßno  citiI  law  section  of  Lincx>ln'a 

Inn  Library.  Savifmy  gives  i\  hriof  noto  on  Rivallius  in  his  fourth  volume 
(pp.  2ß6-7)  ftnd  doolaros  this  work  to  be  '*  romarniiftble,  malpr/*  hts  di'f/iuta, 
commo  lo  promior  qui  ait  6t6  fait  but  Thistoiro  da  droit/' 


friedhich  carl  von  savignt 


576 


era  opened  for  the  study  of  law  :  the  text  was  swallowed  up  in 
detailed  comment  and  the  true  treatise  disappeared,  indeed 
the  School  of  the  Glossators  was  dead.  In  the  fourteenth  century 
fortunately  a  partial  revival  of  scientific  methtxi  came  which 
carried  the  science  of  law  on  to  the  time  of  the  ^Renaissance,  when 
it  was  al>Ie  to  assert  its  pla^-e  in  the  thought  of  the  world .  Savigny 
traces  in  detail  this  long  movement,  and  illustrates  each  step 
with  ample  reference  to  the  works  of  the  jurisconsults  of  the 
fourteenth  and  fifteenth  centuries.  In  this  work  he  threw  opeji 
a  fiekl  of  rest^arch  that  will  occupy  jurists  for  oentiu-ies  to  come. 
Maitland's  work  in  England  is  but  a  sample  of  what  has  to  be 
done  throughout  Europe. 

Savigny 's  work  on  The  Vocation  of  our  Age  for  LegiskUion 
and  Jurisprudence,  issued  in  1814  antl  passing  to  a  st^cond  edition 
in  1828,  was  a  notable  publication.  It  was  neither  more  nor  lees 
than  an  attack  on  the  system  of  the  Code  imptised  u])on  Europe. 
Napoleon's  Code  he  declares  "served  him  as  a  bond  the  more 
to  fetter  nations  :  and  for  that  reason  it  would  he  an  object  of 
terror  and  abomination  to  us,  even  had  it  p^^esessed  all  the 
intrinsic'  excellence*  wliieh  it  wants,"  He  attacks  the  Code,  how- 
ever, chiefly  from  the  point  of  view  of  a  juridical  thinker,  since 
at  the  overthrow  of  Napo!e<in  in  1814  his  Code,  which  had  been 
in  force  "  in  parts  of  Bavaria,  Hesse  Darmstmlt»  the  Rhenish 
provinces  of  Prassia,  the  kingdom  of  Westphalia,  Baden,  the 
Hanseatic  towTis,  and  some  other  ultra-Rhenish  provinces," 
was  discarded  by  aU  Gemiany  with  the  exception  of  the  Rhenish 
provinc^es.  The  danger  from  a  foreign  Code  no  longer  existed  ; 
but  there  still  existed  tlio  danger  of  a  Code  at  all.  Tlie  eminent 
lawyer  Thibaut  of  Heidelberg  advocated  the  establishment  of 
a  Gennan  Code,  and  Savigny  detenu  ined  to  throw  his  great  weight 
in  the  other  scale  and  restore  a  natural  evt>lution  of  law.  He 
attacked  the  demarjd  for  a  Code  first  on  the  gn^und  that  the  times 
being  as  they  were,  and  the  preparation  for  a  Code  (thanks  to 
the  paucity  of  great  German  jurists  in  the  eighteenth  century) 
inadequate  and  the  language  juridically  undeveloped,  it  was 
not  then  praeticable  to  construct  a  Code;  and  secondly  on  the 
ground  that  the  three  great  existing  Codes — ^the  Code  Napol6on, 
the  Prussian  Landrecht,  and  tlu»  Austrian  Gesetzbuch — proved 
that  in  practice  Codes  were  not  suceessful.  Savigny's  attack 
on  the  C-ode  NaiHjl(k)n  was  just,  though  he  admits  tliat  its  form 
was  embittered  by  patriotic  feelings.    He  sa^'s  : 
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"The  Revolution»  then,  had  annihilated,  together  with  tlie  old 
constitution»  a  great  part  of  tlie  law  ;  bttth,  rather  from  a  blind 
impulse  against  ever^ihing  established,  and  \\'ith  extravagant 
senseless  expectation  of  an  undefined  future,  than  in  the  hope 
of  any  definite  improvement.  As  soon  as  Napoleon  had  subjected 
over>ihing  to  a  military  despotism,  he  ga-edil}-  hekl  fast  that  part 
of  the  revolution  which  answered  his  purpose  and  prevented  (hr 
return  of  the  ancient  constitution — the  rest,  which  all  were  now 
sick  of,  and  which  might  have  proved  an  obstacle  to  himself, 
was  to  disappear ;  only  tlüs  was  not  altogether  practicable,  as 
the  eflfecta  of  the  years  that  had  elapsed  upon  the  modes  of 
thought,  manners  aixl  feelings  of  the  people,  were  not  to  be  effaced. 
This  lialf-retum  to  the  foniier  state  of  tranquillity  was  certainly 
beneficial,  and  ^avt^  Hie  Code,  which  was  founded  about  this 
time,  its  principal  tendency.  But  tliis  return  wan  the  result 
of  liissitude  and  satiety,  not  the  victory  of  nobler  thoughts 
and  feelings  ;  nor,  indeed,  would  there  have  been  any  opening 
for  such  in  that  condition  of  public  aflfairs  which,  to  the  _"  _ 
of  Europe,  was  preparing.  This  want  of  a  sound  basis  is  dis- 
cernible in  the  discussions  of  the  Conseil  d'ßtat,  and  must  impress 
evcr>*  attentive  reader  with  a  feeling  of  despondenc}'.  To  this 
was  now  added  the  immediate  influence  of  the  pohtical  constitu- 
tion. This,  when  the  Ctxle  was  framed,  was,  in  theoiy,  republican 
in  the  revolutionary  sense  ;  but  all,  in  reahty,  inclinca  to  the 
recently  developed  despotism.  The  elements  of  uncertainty 
and  change  were  consequently  mixed  up  with  its  fundamental 
principles.  Thus,  for  example,  in  1803,  Napoleon  liimself,  in  the 
Council  of  State,  pronounced  those  same  Substitutions  to  be 
injurious,  of  a  bad  moral  tendency  and  unreasonable,  which  were 
re-estabhshed  in  1806,  and,  in  1807,  adopted  into  the  Code. 
But  as  regards  the  state  of  pubÜc  feeling,  a  far  worse  consequence 
of  this  (piick  succcK^ion  was,  that  the  last,  so  often  sworn  to, 
object  of  belief  and  veneration  was  in  its  timi,  amiihilated,  and 
that  exprc^ssions  and  forms  came  more  and  more  frequently 
into  collision  with  ideas,  whereby,  in  the  greater  nimiber,  even 
the  last  remains  of  truth  and  moral  consistency  were  neceesarily 
extinguished.  It  would  be  diflieult  to  imagine  a  state  of  pubUc 
affairs  more  unfavourable  for  legislation  than  this.'*  * 

Turning  to  the  technical  side  of  the  Code,  Savigny  argue« 
that  the  Conseil  d'Etat  could  have,  from  its  ignorance  of  general*' 
juridical  doctrines,  httle  influence  on  the  Code.  It  was,  as  a 
matter  of  fact,  the  work  of  jiu-ists  who,  so  far  as  Roman  Jaw 

^  I  U80  the  translation  modo  from  the  1828  oditioa  by  Mr.  Abrohua. 
Hayward  in  18,31.  (Ixuncloii :  jtrinlorl  but  not  for  saId.)  A  copy,  hore»  QwdÜ 
ia  in  tho  Acton  Library  at  Cauibridgo  (C  48,  029).  Thoro  is  äuothor  copy 
in  tho  MidtUo  Toinplo  Library. 
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was  concerned,  necessarily  based  their  work  upon  Pothier. 
Dupin  declared  that  three-fourths  of  the  Civil  Code  was  literally 
extracteii  from  his  treatises.  "  A  juridical  literature  in  which 
he  stands  alone,  and  Is  ahnost  revered  and  studied  as  the  source, 
must,  notwithstanding  [the  real  value  of  Pothier],  be  pitiable." 
Savigny  proceeds  to  eviscerate  the  framers  of  the  Code,  Bigot 
Prearaeneu,  Portalis^  and  MaleviUe.  Certainly  they  were  not 
supremely  intelligent  jurists.  The  results  of  their  work  were 
bad  in  the  extreme.  In  the  selection  of  subjects  '^the  most 
palpable  defects  are  to  be  found  by  wholesale."  But  worse 
was  to  follow.  *'  Far  more  important  in  this  respect,  and  much 
more  difficult  in  itself,  is  the  selection  of  rules  on  the  subjects 
actually  treated  of ;  consequently  the  finding  of  rules,  by  which 
particular  cases  are  to  be  governed  in  future.  Here  the  object 
was  to  master  the  leading  principles,  on  which  all  certainty  and 
efficacy  in  juridical  matters  depend,  and  of  which  the  Romans 
afford  us  so  striking  an  example.  In  this  point  of  view,  however, 
the  French  work  presents  a  melancholy  spectacle."  The  fundar 
mental  and  precise  notions — the  rights  of  things  and  of  obliga- 
tions— upon  which  the  Roman  law  of  Property  depends  are  in 
the  Code  vague  and  ill  understood,  and  this  leads  to  a  confusion 
of  ideas  which  in  the  form  of  a  Code  is  dangerous  to  the  public. 
Last,  Savigny  attacks  the  provisions  in  the  Code  for  dealing  with 
cases  that  are  not  in  fact  covered  by  a  precise  section  of  the  Code. 
It  was  not  posisible  to  regard  the  rules  dealing  with  such  c^t&cs 
as  organic  developments  out  of  the  Code — with  which  we  may 
compare,  though  Savigny  does  not  give  the  parallel,  the  growth 
of  the  English  common  law  to  meet  new  eases — since  the  Code 
itself  had  no  organic  unity.  The  Code  is  only  a  mechanical 
mixture  of  the  Revolution  and  pre-Re volution  laws,  and  the 
mixture  is  not  even  a  logical  whole,  a  formal  unity  that  might 
be  logically  developed  to  meet  new  oases.  Consequently  the 
supplemental  rules  had  to  be  supplied  from  outside  sources,  such 
as  (that  vague  thing)  the  law  of  nature,  the  Roman  law  and  local 
pre-existing  laws,  and  the  general  theory  of  law.  This  introduc- 
tion of  an  abrogate<l  law  into  the  Cour  de  Cassation  is  a  real  evil. 
A  practice  of  the  Courts  could  grow  up,  but  no  real  juridical 
growth.  The  ndes  could  indeed  be  appÜed  at  the  tyraiuiical 
discretion  of  the  judges.  This  indictment  of  the  French  Code, 
if  we  except  the  political  note  at  the  beginning,  is  effective  in 
the  extreme,  and  should  be  considered  in  every  step  towards 
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codification.    Before   ci^nsidering   his   general   notion    of 
reform  it  will  be  well  to  say  Bometbing  of  Savigny*8  critioism 
of  the  German  and  Austrian  Codes. 

Savigiiy's  criticism  of  the  PruHsian  Landrecht  designed  by 
Frederick  II.  in  )  746  is  not  less  penetrating  though  his  natural 
if  somewhat  unjudicial  hatred  of  France  and  all  her  works  indui-*« 
him  to  attribute  to  the  Prussian  jurists  a  far  nobler  outlook  than 
that  which  inspired  Napoleon  and  the  unhappy  framers  of  the 
Code.  We  maj'  doubt  if  Suarez  was  a  greater  man  than  Pot  hier, 
or  Volkmar  (or  Pachaly)  than  Portalis,  but  in  any  event  Saviguy 
declares  that  if  "  we  regard  the  composition  of  the  LAndrecht. 
it  oonfirms  my  opinion  that  no  Code  should  be  undertaken 
at  the  present  time.''  Frederick  II.  designed  a  Code  that  shoidd 
abolish  judge-made  law  altogether ;  but.  in  fact,  tlie  Landrecht 
in  its  latest  form  gave  the  judge  full  powers  of  interpretation. 
But  still  this  was,  after  all,  onlj^  for  particular  cases.  ''With 
the  Romans  all  depends  on  the  jurist,  by  his  thorougl»  mastery 
of  the  system,  being  placed  in  a  condition  to  find  the  law  for  every 
case  that  may  arise.  This  is  effected  by  the  preeisc  individual 
perception  of  particular  legal  relations,  as  well  as  bj^  the  thorough 
knowledge  of  the  leading  principles,  their  connection  and  sulv 
ordination  ;  and  where,  with  them,  we  iind  law  cases  in  the  most 
restricted  appÜcation,  the}',  notwithstanding,  constantly  serve 
as  the  embodied  expression  of  the  general  principle,"  This  was 
not  the  case  with  the  Landrecht,  the  provisions  of  which  "  neither 
reach  the  height  of  universal  leading  principles,  nor  the  distinct- 
ness of  individuality,  but  hang  wavering  between  the  two,  whikt 
the  Romans  possess  both  in  their  natural  connection."  Savigny 
goes  on  to  criticize  the  German  language,  "  which  generally 
speaking,  is  not  juridically  formed,  and  least  of  all  for  legii^lation." 
The  French  language,  he  adds,  has  a  great  advantage  in  this 
reepect :  that  it  had  not  been  better  used  ''  is  accounted  for  by 
the  low  state  of  knowledge  "  in  France.  The  Austrian  Gesetzbuch 
was  begun  m  1753;  b}'  1765  the  groundwork  of  the  Code,  "a 
manuscript  work  of  eight  large  folios,  mostly  extracted  from  the 
commentators  on  the  Roman  law,"  was  complete.  This  wa« 
abstracted  by  Horten,  digested  into  code  form  by  Martini,  pub- 
lished, submitted  to  the  provincial  authorities  and  the  Univer- 
sities, and,  slightly  revised,  issued  as  the  Gesetzbuch  in  three 
parts,  covering  561  widely  printed  pages.  The  Empress  ^laria 
Theresa  directed  the  draughtsmen  to  employ  ''  natural  equity  " 
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as  well  as  Roman  law.  in  fact,  there  was  no  attempt  to  cover 
all  particular  cases.  The  notions  of  legal  relations  were  defined, 
and  the  most  general  rules  laid  down.  Savigny  considered  these 
notions  as  too  general  and  undefined,  and  often  based  on  an 
imperfect  appreciation  of  the  Roman  authorities.  The  Roman 
clarity  of  definition  is  abfient.  Moreo%'^er,  the  practical  rules  of 
the  Gesetzbuch  are  as  incapable  as  the  ruJes  of  the  Code  Napoleon 
of  meeting  particular  cases.  The  Gesetzbuch  falls  baick  for 
the  sohition  of  particular  cases  on  cases  analogous  to  those 
provided  fur.  and  on  *'  natural  law  "  ;  the  principle  carries  one 
but  a  short  way,  and  the  use  of  "  natural  law "  is  "  fraught 
with  danger  to  the  administration  of  justice."  The  Gesetzbuch, 
like  the  (_k>de  and  the  Laniirecht,  therefore  confirms  Savigny's 
argument  "  that  the  present  time  has  no  aptitude  for  the  imder- 
taldng  of  a  Code."  The  unsuccess  of  t  hree  such  efforts  shows  that 
"  there  must  be  some  unsurmountable  obstacles  in  the  juridical 
state  of  the  whole  age." 

\Vliat  then,  asks  Savigny,  are  we  to  do  when  there  are  no 
Codes  ?  He  would  hold  to  the  *'same  mixed  system  of  common 
law  and  provincial  law,  which  formerly  prevailed  throughoitt  the 
whole  of  CJermany  .  .  .  provided  [that]  jurispnidcnce  does  what 
it  ought  to  do,  and  what  can  only  be  done  by  means  of  it."  We 
have  inlierit-ed  *'an  immense  maes  of  juridical  notions  and 
theories.  ...  At  present,  we  do  not  possess  and  master  thic^ 
matter,  but  are  controlled  and  mastered  by  it,  whether  we  will 
or  not.  This  is  the  ground  of  all  the  complaints  of  the  present 
state  of  our  law,  which  T  admit  to  be  well  ff>unded  :  this,  also,  m 
the  sole  cause  of  the  demand  for  Codes."  Savign}--  adopts  the 
Hegelian  position  :  "  It  is  impossible  to  atmihilate  the  impressions 
and  modes  of  thought  of  the  jurists  now  living — impossible 
to  change  completely  the  nature  of  existing  legal  relations  ;  and 
on  this  twofold  impossibility  rests  the  indissoluble  organic  con- 
nection of  generations  and  ages ;  between  which,  development 
ordy.  not  absolute  end  and  absolute  beginning,  is  conceivable.** 
Savigny  with  a  brilliant  flash  of  juridical  insight  turns  the  in- 
destructibleness  of  legal  notions  to  permanent  gain.  He  says  : 
"There  is  consequently  no  mode  of  avoiding  this  overruling 
influence  of  the  existing  matter  ;  it  will  be  injurious  to  us  so  long 
as  we  ignorantly  submit  to  it ;  but  beneficial  if  we  oppose  to  it 
a  vivid  creative  energj- — obtain  the  mastery  over  it  by  a  tlxorough 
grounding  in  historj',  and  thus  appropriate  to  ourselves  the  whole 
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intellectual  weatth  of  preceding  generations.'*  In  any 
process  the  law  may  lose  its  consciousnefis  of  nationality,  and 
through  history  ''can  a  lively  connection  with  the  primiti' 
state  of  the  people  be  kept  up ;  and  the  loss  of  this  oonnectiott^ 
must  take  away  from  every  people  the  best  part  of  ita  spiritiia] 
life."  Savigny  goes  on  to  say  that  the  object  of  the  strict 
historical  method  of  jurisprudence  "  is  to  trace  every  ebtablished 
sj'stem  to  it8  root,  and  thus  discover  an  organic  principle,  whereby 
that  which  still  has  life  may  be  separated  from  that  which  is 
lifeless  and  onJy  belongs  to  history."  The  importance  of  Roman 
law  is  that  "  by  reason  of  its  high  state  of  cultivation  '*  it  serv« 
as  a  pattern  for  the  labours  of  the  modem  jurist.  The  importano© 
of  the  local  or  customary*  law  is  that  "  it  is  directly  and  popularly 
connected  with  us."  The  modifications  of  these  two  primitive 
systems  are  important  as  showing  how  both  Roman  law  and  local_ 
law  have  varied  under  the  stress  of  actual  needs  and  the  applies 
tion  of  legal  theory.  Roman  law  m\ist  be  grappled  with  at  the 
root ;  we  must  enter  into  the  minds  of  the  Roman  jurists  if  we 
are  to  appreciate  it  and  apply  it  to  modem  uses.  Do  not  be 
afraid  because  the  textbooks  are  as  yet  imperfect :  *'  Event-thi 
which  Thibaut  here  says  of  the  imcertainty  of  our  textbooks 
is  equally  applicable  to  the  Scriptures.  In  these,  also,  the 
critic  will  never  find  an  end  ;  but  he  who,  on  the  whole,  is  able 
to  find  nourishment  and  joy  in  them,  will  certainly  not  \ye  troubled 
upon  that  account."  Savigny 's  appreciation  of  the  spiritual 
weakness  of  the  Higher  Criticism  of  the  Bible  then  growing  into 
a  force  of  negation  is  an  important  phase  of  his  high  and  spirituaJ 
nature. 

Savigny,  with  his  habitually  long  vision,  insiste<l  that  '*this 
diffusion  of  legal  science  ought  to  take  place,  not  only  amongst 
the  jurists  of  the  learned  class,  the  teachers  and  writers,  but 
even  amongst  the  practical  lawyers."  He  demands  the  approxi- 
mation of  theory  and  practice,  and  applauds  a  proposal  for  free 
communication  between  the  Faculties  of  Law  and  the  Courts. 
Mr.  Hayward  in  a  not©  (p.  149)  points  out  that  '*from  the  time 
of  Maximilian,  the  immediate  predecessor  of  Charles  V..  the  Law 
Faculties,  consisting  of  the  Professors  of  the  German  Universities, 
have  constituted  Courts  of  Appeal  in  the  laßt  resort.  The 
appellants,  I  believe,  may  select  any  University  they  please ; 
for  instance,  a  case  decided  in  Hanover  may  be  sent  to  a  Prussian 
University."    It  will   be   remembered    that    Savigny's    father 
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sat  on  one  of  these  University  Courts.  But  Savigny  says  that 
in  his  time  thefle  University  Courts  had  become  even  more 
mechanical  than  the  regiilar  Courts. 

Savigny  having  shown  how  the  texts  or  legal  authorities 
can  be  baaed  "  on  a  profound  and  comprehensive  science,"  and 
how  the  judges  may  be  made  efficient,  proceeds  to  deal  with  the 
third  necessity  of  an  efficient  legal  sj'stem,  good  procedure.  To 
reform  procedure,  he  saj^,  we  must  have  recourse  to  the  legisla- 
ture. The  legal  sj^tem  so  established  would  moreover  derive 
great  assistance  from  the  legislature,  which  would  settle  disputed 
points  of  law  (acting  tlirough  Orders  of  Court)  and  record  old 
customs  that  have  received  validity  in  practice.  Then  at  last 
the  historical  matter  of  law  will  be  transformed  into  national 
wealth,  and  the  nation  mil  possess  a  national  system  of  its  own 
and  not  "a  feeble  imitation  of  the  Roman  system."  Savigny 
goes  on  to  ask  what  is  to  be  done  under  these  circumstances  with 
the  Landreoht  and  the  Gesetzbuch.  It  seemed  clear  that  no 
''  real,  living  jurisprudence  '*  could  be  founded  upon  any  one  of 
the  three  Codes  or  upon  the  then  proposed  new  German  Code. 
The  study  of  law  must  go  on  as  if  the  Codes  did  not  exist ;  the 
study»  that  is,  of  both  the  common  law  and  the  provincial  laws  ; 
it  must  go  on  in  the  Universities,  and  there  must  be  intimate 
intercourse  between  all  the  German  Universities. 

No  one  can  read  Savigny'a  attack  on  the  Code  movement  of 
his  age  without  feeling  the  immense  weight  that  is  due  to  his 
opinions.  Step  by  step  he  urges  an  unanswerable  argument 
and  lays  the  foundation  of  the  only  true  system  of  practical 
jurisprudence.  Tf>-day  this  work  is  of  peculiar  value  and  interest, 
for  on  the  one  hand  we  have  England,  a  country  that  has  in  fact 
followed,  unconsciously  enough  but  in  most  exact  detail,  the 
lines  of  developmejit  suggested  by  Savigny,  and  on  the  other 
hand  we  have  the  rest  of  Europe  imder  the  dominance  of  that 
verj^  system  of  Codes  denoimced  by  the  greatest  jurist  that 
Europe  has  produced.  Who  is  right  ?  Savigny,  England,  and 
the  Anglo-Saxon  nations  throughout  the  world,  or  Napoleon  and 
his  Europe  ? 

Savigny  s  Preface,  written  in  September,  1839,  to  his  great 
work  System  des  heutigen  r'öjnischen  Hechts  (in  eight  volumes, 
five  published  in  1840-1  and  the  reet  in  1847-9)  amplifies  with 
even  a  broadrr  (jutlook  the  views  expresstnl  in  the  first  edition  of 
The  Vocaliofi  of  our  Age  for  Legislation  and  Jurisprudence  (1814). 
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and  repeated  in  the  second  edition  (1828)  of  that  finely  critical 
essay.  The  material  for  the  work  on  Modem  Roman  Law  had 
been  "gradually  collected  and  worked  up  in  the  coursee  of  in- 
struction *'  delivered  by  Savigny  for  a  period  of  forty  years,  and 
the  work  itself  is  his  ripe  and  incomparable  judgment  on  the  sub- 
ject. Pleading  as  he  does  for  "  the  continuous  cultivation  "  of  the 
science  of  law,  he  feels  the  danger  of  the  accumulation  of  material. 

"  To  prevent  this  danger  we  must  desire  that  from  time  to  time 
the  whole  mans  of  that,  which  has  been  handed  down  to  us.  ähould 
be  newly  examined,  brought  into  doubt,  questioned  as  to  its 
origin.    This  will  be  done  by  placing  ourselves  artificially  in  the 
position  of  having  to  impart  the  material  transmitted,  to  one, 
uriHkillcd.  doubting,  controverting.    The  fitting  spirit  for  suchl 
a  testing  work  is  one  of  intellectual  freedom,  independence  of 
authority  ;  in  order,  however,  that  this  sense  of  freedom  may' 
not  degenerate  into  arrogance,  there  must  step  in,  the  natural 
fruit  of  an  unprejudiced  consideration  of  the  narnm-ness  of  our 
own   powers,   that   wholesome   feeling  of  humility   which   cailj 
alone  render  that  freedom  of  \ncw  fniitftil  of  performances 
our  own.    From  two  wholly  opposite  standpoints,  we  are  thus' 
directed  to  one  and  the  same  need  in  our  science.     It  may  be 
described  as  a  periodically  recurring  examination  of  the  work 
accomplished  by  our  predecessors,  for  the  purpose  of  n^moving 
the  spurious,  but  of  appropriating  to  ourselves  the  true  as  a  lasting^ 
pOBseasion,  which  will  place  us  in  the  condition,  according  to  thi 
measure  of  our  powers  in  the  solution  of  the  common  problezn«j 
of  coming  nearer  to  the  final  aim.    To  institute  such  an  examin 
tion  for  the  point  of  time,  in  which  we  actually  are,  is  the  object 
of  the  present  work." 

He  g<:)es  on  to  defend  "the  hiat<trical  school"  (of  which  he- 
was  certainly  the  most  distinguished  representative)  from  the 
unjust  criticism  to  which  it  had  been  subjected.  Tl»e  aim  of 
that  school  was  not  (and  one  may  add  is  not,  for  to-day  the 
historical  school  is  one  of  the  most  important  agents  of  thought 
in  Europe)  to  "subject  the  present  to  the  government  of  the 
past.'*  The  historical  view  of  legal  science  (and  we  may  sai 
of  any  science)  "  consists  in  the  uniform  recognition  of  the  vali 
and  the  independence  of  each  age,  and  it  merely  ascribes  the 
greatest  weight  to  the  recognition  of  the  living  connection  which 
knits  the  present  to  the  past,  and  without  the  recognition  of  whidi 
we  recognize  merely  the  external  appearance,  but  do  not  graep 
the  inner  natiire,  of  the  legal  condition  of  the  present." 
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Savigny'ß  object  wae  certainly  not  to  aKsign  an  *'  immoderate 
mastery  "  to  Roman  law,  but  he  claims  that  a  thorough  knowledge 
of  that  law  is  indispensable  for  a  comprehension  of  existing  legal 
conditions.  The  natural  unity  between  the  theory  and  the 
practice  of  law  finds  it«  expreHsion  in  the  Roman  law,  and  the 
study  of  that  law  can  do  much  to  avoid  the  disastrous  divergence 
of  the  practical  and  the  theoretical,  But  to  make  the  Roman  law 
produce  this  result  we  must  turn,  not  to  summaries  or  general 
principles,  but  to  the  ^Tilings  of  the  Roman  juristfi.  Such  a  study 
will  eliminate  from  law  Hubjective  and  arbitrary  aberrationB,  and 
give  to  law  new  life  even  where  it  exists  in  the  form  of  a  Code. 
•'  This  is  markedly  shown  by  the  example  of  the  modem  French 
jurists  who,  often  in  a  very  judicious  manner,  illustrate  and 
complete  their  Code  from  the  Roman  law."  Even  in  the  case  of 
the  Prussian  Code,  if  there  could  be  at  least  a  partial  re-establish- 
ment of  "the  dissolved  connection  with  the  literature  (»f  the 
common  law,  the  result  now  could  be  nothing  but  the  arising  of 
a  bt^neficial  influence  upon  practice,  and  the  mischiefs,  so  sensibly 
felt  at  an  earlier  time,  would  certainly  not  recur.'*  The  effort 
to  employ'  Roman  law  ''  constantly  as  a  means  of  culture  for  our 
own  legal  condition"  is  no  depreciation  vi  "our  time  and  our 
nation,"  for  in  view  of  the  enormous  accumulation  of  material 
we  have  a  greater  task  than  lay  before  the  Roman  jurists  and 
we  may  rightly  use  their  methods.  '*  When  we  shall  have  been 
tauglit  to  Iiandle  the  matter  of  the  law  presented  to  us  with  the 
same  freedom  and  mastery  as  astonishes  us  in  the  Romans,  then 
we  may  dispense  witli  them  as  models  and  hand  them  over  to  the 
grateful  commemoration  of  history."  Till  then  we  must-  use  a 
means  of  culture  that  we  are  incapable  at  present  of  creating. 

With  such  views  in  mind,  Savigny  proceeds  to  his  critical 
and  systematic  treatment  of  Roman  private  law  a&  it  existed 
in  his  time.  He  searches  out  and  rules  out  all  that  is  dead  in 
Roman  law,  and  then  he  proceeds  to  demonstrate  the  great  and 
living  unity  of  what  remains.  "  In  the  richness  of  living  rcMvlity, 
all  jural  relations  form  a  systematic  whole."  His  business  is  to 
demonstrate  this  deep  and  fundamental  relationship,  which  is 
apt  to  disappear  when  particular  fields  of  law  are  momentarily 
in  view.  The  fact  of  this  relationship  causes  him  to  give  in  1839 
an  "  entirely  different  shape  "  to  the  doctrine  of  Posaeasion  from 
that  presented  by  liim  in  18()3.  For  this  wo  must  get  back  to 
the  old  jurists.    From  them  wo  may  secure  ''a  vitalizing  and 
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eDxiching  of  oar  own  juristic  thought  obtainable  in  no  other 
way."  Savigny  eaj-s  that  the  work  he  here  performs  he  would 
have  performed  more  thoroughly  had  he  begun  it  in  his  earlier^ 
years.  He  would  liave  checked  his  sjBtem  by  exegesis  beginning 
from  the  Gloßsators  and  on  through  the  French  school,  and  by 
practical  example8  also  derived  from  the  authors  of  the  nunierf>us 
Conaäia  responsa,  etc.,  also  beginning  from  the  Gloesaton^.  In 
this  way  his  s^'stem  would  be  checked  in  detail,  and  he  BUgge&ls 
that  some  successors  of  his  might  imdertake  this  work  and  give 
it  literary'  completeness.  With  eome  pathos  he  HUgge^t«  that  it 
might  be  done  piece  by  piece.  He  does  not  anticipate  the  coming 
of  giants,  of  Cujas  or  another.  So  he  gives  his  work  to  the  world. 
The  first  volume  deals  with  the  problem  before  him.  with  the 
natiu'e  of  law  sources  in  general,  with  the  sources  of  the  modem 
Roman  law,  with  the  interpretation  of  %\Titten  laws.  The  second 
book  deals  entirely  with  jural  relations,  and  the  first  chapter 
treats  of  the  nature  and  kinds  of  the  jural  relations.  Up  to  thi* 
point  we  have  a  translation  by  Mr.  William  HoUoway,  formerly 
a  judge  of  the  Madras  HJgli  Court.  This  was  issued  at  Madras 
in  1807.  The  eighth  volume  of  the  work,  a  complete  treatise 
on  the  conflict  of  laws  and  private  international  law,  was  trans- 
lated by  Mr.  William  Guthrie  of  the  Scots  Bar  and  published 
in  1869  (2nd  ed.  1880)  by  Messrs.  Clark  of  Edinbuf^.  In  1884 
Sir  William  (then  Mr.)  Rattigan  published  a  translation  of  the 
residue  of  the  second  book,  in  which  are  elaborately  discussed 
"persons  as  subjects  of  jural  relations."  This  translation 
exhibits  the  thoroughness  of  Savigny 's  investigations  and  hi». 
power  of  sj'Stematic  grouping  of  material.  For  the  pi 
of  this  article  it  is  not  possible  or  desirable  to  discus«  the  details 
of  a  work  such  as  this,  vnth  its  close  investigation  into  the  facta 
and  doctrine  of  legal  capacity,  of  Capitis  DimimUio  and  juristic^ 
persons,  or  as  we  should  say  artificial  persons  (such  as  corpoi 
tions)  possessing  jural  relations. 

The  pressure  of  public  judicial  and  diplomatic  work  had  long 
burdened  the  jurist.  Dr.  Reddie,  in  his  very  admirable  vohun^ 
entitled  Historical  Notices  of  the  Roman  Law  and  of  the  Rt 
Progress  of  iis  Stndy  in  Germany,  published  at  Edinburgh  in  182< 
a  work  that  traces  in  valuable  detail,  based  on  personal  knowle( 
the  universal  activity  of  the  study  of  law  throughout  Centra! 
Europe  at  this  date,  says  of  Savigny :  **  A  man  of  genius,  he  is 
not  only  a  celebrated  professor  and  judge,  but  a  profound  states- 
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man. . , ,  Unfortunately  for  the  study  and  the  science  in  general, 
the  time  of  von  Savigny  is  too  much  occupied  with  the  discussion 
of  petty  disputes  in  a  kingdom^  the  attention  of  whose  govern- 
ment is  almost  entirely  directed  towards  military  affairs,  and 
where  his  labours,  however  highly  valued,  can  be  of  Uttle  service 
to  mankind  at  large  "  (pp.  1 1 1-114).  It  is  certain  that  Savigny 
did  not  look  at  his  judicial  work  in  this  light*  He  was  descended 
from  a  family  of  soldiers,  diplomatists,  and  lawyers,  his  son  was 
an  eminent  diplomatist,  and  ho  continually  dwells  on  the  need 
for  the  closest  touch  between  the  theory'  and  the  practice  of  law. 
As  a  judge  he  certainly  gave  practical  law  sometliing,  but  as  a 
jurist  there  can  be  little  tloubt  that  he  gained  immense  power 
from  it.  It  kept  his  theory  of  law  alive,  and  made  the  jurist  feel 
in  the  most  vivid  sense  the  reality  and  the  personal  importance 
of  his  speculations.  So  imix)rtant  did  he  regard  this  class  of 
work  that  in  1842  he  resigned  his  chair  at  the  University  of  Berlin 
and  became  the  Prussian  Minister  of  Justice,  a  post  which  he 
filled  with  rare  ability  until  the  year  1848,  when  the  wave  of 
revolution  passed  across  Europe.  In  that  year  he  retired  and 
set  to  work  to  revise  his  puhlications  and  papers.  Fortunately 
he  was  allowed  long  leisure  in  which  to  fulfil  this  important 
work  of  revLsion.  Many  of  his  papers  arc  to  be  found  in  the 
Zeitschrift  für  geschicJUlkhen  Bechtsioissensckafi,  the  journal  for 
historical  jurit^pnulenoe  which  he  founded  with  the  help  of 
Eichhorn  and  Groschen  in  1815,  and  superintended  for  many 
years.'  Before  the  great  jurist  died  at  Berlin  on  October  25, 
1861,  in  his  eighty-third  year  (his  devoted  wife  his  helper  to  the 
last),  he  could  look  back  over  a  long  vista  of  accomplished  work, 
and  could  believe  that  the  future  of  his  beloved  science  wa« 
assured. 

It  is  not  possible  even  yet,  half  a  century  aft«r  the  death  of 
Savigny,  to  indicate  fully  his  work  in  the  history  of  the  evolution 
of  law,  his  place  among  the  great  jurists  of  the  world.  The 
depositor}',  so  to  speak,  of  so  many  centuries  of  juristic  activity, 
the  forerunner  of  detailed  juristic  investigation  of  so  manifold 


^  In  October,  1850,  on  the  occafiton  of  tho  umvereal  congratulfttinns  upon 
tlie  complotioii  of  tho  ßftieth  ^oar  of  hin  doctorate,  he  iasuod  us  a  thank- 
offering  and  memorial  a  colloction  of  all  Ihu  dotachod  papon»  bo  bad  written 
in  that  period.  Tho  volume  was  ontitlod  Vermischte  Sc}^riflcn.  TIio  only 
omiasioa  from  it  waa  a  ruview  of  Gliick's  InUtiakrUpAy«  wliicli  apm'iirod  in 
18(H  in  the  Jenaische.  Literahtrzeitung,  (Soo  Zarr  Magazine  ann  liwiew^ 
May,  1863,  and  biographiod  by  Riidorft  and  Bothmann  Kollweg.) 
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a  oharaoter,  it  is  perhaps  as  easy  to  undervalue  as  to  overvalue 
his  services  to  a  science  that  m^'steriously  superintends  the  health 
and  welfare  of  the  social  world.  For  my  own  part  (but  I  write 
with  hesitation,  ae  one  who  dares  not  claim  to  have  entered  in 
any  real  sense  into  even  a  minute  portion  of  the  fruits  of  his 
cheerfully  titanic  labours),  for  my  o^v-n  part  I  should  be  tempted 
to  call  him  the  Newton  or  the  Darwin  of  the  science  of  law.  Hie 
achievements  resemble  the  achievements  of  both  of  these  mighl  y 
men.  He  found,  as  Newton  found,  a  world  of  phenomena,  in 
his  case  of  juristic  phenomena,  and  he  wrestled  with  it  in  the  true 
hardihood  of  the  Renaissance  through  the  dark  night  until  the 
Spirit  of  the  Law  cried  out,  "  Let  me  go,  for  the  day  breaketh." 
It  was  reserved  for  Savigny  to  bring  the  daylight  of  the  Renai*i- 
sance  to  the  science  of  law.  He  showed  us  that  law  itself  is  subject 
to  law,  that  it  is  no  arbitrary'  expression  of  the  will  of  a  law-giver, 
but  is  itself  a  thing  obedient  to  a  cosmic  procees.  To  show 
that  law  is  itself  the  expression  of  a  juristic  process  that  runs 
through  the  ages  was  in  itself  an  achievement  of  the  highest 
order ;  but  to  go  on  to  trace,  as  Sa\ngny  traced,  what  we  may 
call  the  natural  history  of  law,  to  trace  its  organic  growth  bh  a 
living  thing,  evolving  with  the  evohitions  of  races  and  kingdoms 
and  tongues,  was  a  still  greater  triimiph.  V\Tien  we  think  of 
the  apparently  chaotic  ma»s  of  material  into  which  Savigny 
introduced  an  evolutionary  law,  or.  rather,  indicatetl  the  j>ro- 
cesses  by  which,  operating  through  and  in  this  material,  juristic 
forces  adjusted  themselves  to  the  needs  of  successive  ages,  it  is 
difficult  to  resist  the  decision  that  he  stands  in  the  forefront  of 
European  thinkers.  It  is  true  that  his  guiding  star  in  his  investi- 
gations and  reductions  was  the  Roman  law.  but  he  liimself  fully 
realized  the  importance  of  other  systems  of  law,  the  oonunon 
laws  of  general  and  particular  customs  of  European  nations,  in 
arriving  at  general  results.  But  while  individual  nations  had 
their  respective  systems  of  common  law.  it  must  be  remembere<i 
that,  down  to  the  Renaissance  at  any  rate,  Roman  law  was  the 
«lomraon  law  of  all  Europe,  a  general  system  of  law  upon  wliich 
local  systems  were  more  or  less  successfully  grafted.  To  tra<XL 
the  natural  history  of  Roman  law  in  Europe  was  the  only  poesil 
method  of  arriving  at  the  secret  that  underlay  the  whole  evolution 
of  law.  When  once  the  secret  was  disclosed,  then  it  was  time 
enough  for  Savigny  hbnseJf  and  his  successors  to  retrace  the 
ground,  to  reinvestigate  sources,  to  turn  the  newly  discovered 
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pioceeses  on  those  öources,  and  so  to  bring  into  the  field  of  juristic 
Boienoe  material  of  every  kind  that,  until  then,  had  seemed 

^ond  the  control  or  operation  of  any  general  law  of  evolution. 

There  is  no  need  to  claim  too  much  for  Savigny.  As  we  have 
seen,  he  was  not  the  inventor  of  the  historic  method,  nor  can 
he  daim  to  have  carried  that  method  to  ite  scientific  height. 
Newton  and  Darwin  entered  into  the  ideas  and  labours  of  their 
predecessors,  and  their  supreme  conceptions  have  certainly  been 
applied  with  a  thoroughness  that  would  possibly  have  aetonished 
the  masters  themselves.  So  it  was  and  has  been  with  Savigny. 
Of  his  forerunners  we  have  seen  something ;  and  even  while  he 
was  toiling,  Semester  by  Semester,  in  the  congenial  work  of  teach- 
ing and  judging  at  Berlin,  his  fellow-workers  and  pupils  were 
applying  his  methods  and  were  methodizing  material  to  his  hand. 
And  his  and  their  successors  in  Germany  and  England  and  France 
have  gone  far.  His  friend  Niebuhr  in  1816  discovered  in  the 
chapter  library  at  Verona  the  priceless  palimpsest  manuscript 
of  the  Institutes  of  Gains,  the  work  on  which  the  Institutes  of 
Justinian  were  based.  In  182(1  Savigny's  pupil  Göschen  pub- 
lished the  first  edition  of  this  manuscript.  Another  pupil,  Blume, 
obtained  some  further  readings  fn)m  this  almost  indecipherable 
pahmpsest  in  1822-3,  and  these  were  included  in  Göschen's 
second  edition  of  1824.  The  study  of  this  manuscript  has  gone 
on  until  quite  rccentl}* .  Dr.  Roby  tells  us  that  "  Wilhelm 
Studemuiid  in  1866-68  made  a  fresh  copy  of  the  MS.,  containing 
much  that  had  not  been  previously  read,  and  he  published  a 
kind  oi  facsimile  in  1874.  and  in  conjunction  with  Paul  Krüger 
a  very  careful  and  convenient  edition  in  1877.  In  1878  and 
1883  Studemund  nvexamined  the  MS.,  and  thus  obtained  addi- 
tions and  corrections  of  some  importance,  which  were  published 
in  subsequent  editions  of  his  and  P.  Kriiger's  book."  Here, 
then,  was  one  line  of  investigation  worked  out  that  must  have 
been  after  the  very  heart  of  the  master.  Another  investigation, 
of  perhaps  even  greater  importance  from  the  point  of  view  of 
the  history  of  evolution  of  law,  has  been  the  work,  one  might 
almost  say  the  life-work,  of  that  eminent  English  scholar  Dr.  H.  J. 
Roby  in  reconstructing,  \Wth  an  infinitude  of  labour  that  recalls 
the  toil  of  Cujas  and  of  Savigny,  Boman  Privat«  Law  as  it  existed 
in  the  times  of  Cicero  anil  of  the  Antonines.  It  is  a  marvellous 
piece  of  work,  and  gives  us  substantially,  if  not  actually  clear  of 
"  Bvzantinc  modifications,"  Roman  Private  Law  as  it  stood  at 
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the  time  of  its  highest  development  (say  A.D.  161  to  228}.  Savigny 
would  have  been  the  first  to  recognize  the  supreme  importance 
of  establishing  tliis  basis  from  which  to  trace  the  long  cenfurifs 
of  modification,  down  even  to  the  law  of  Holland  or  Scotland, 
Ceylon»  Egypt  or  the  Cape  to-day  ;  and  he,  too,  would  have 
been  glad  to  know  of  the  substantial  aftsietance  afforded  to  Dr. 
Roby  by  German  scholars,  and  probably  would  have  enjoyed 
some  of  Dr.  Roby's  not  unkindly  criticiem  of  certain  modem 
German  critical  methods.  Beside  Robj^s  work  mast  be  placed 
the  tireless  labours  of  the  immortal  Mommsen  and  his  school  in 
unravelling  the  texts  of  "'  law-books,  authors,  and  inscriptiona." 
No  doubt  vast  fields  lie  open  for  future  scholars  in  the  period 
behind  the  Antonines,  though  much  work  has  already  been  done 
in  those  dark  ages.  And,  again,  the  field  of  Roman  law  in  the 
Middle  Ages  calls  for  workers,  Maitland's  briHiant  treatment 
of  Bracton  shows  how  much  remains  to  be  done  to  bring  into 
cultivation  the  inmiense  field  over  which  Savigny  cast  his 
measuring-rod.  This  is  not  the  place  in  which  even  to  indicate 
the  area  of  work,  or  to  mention  the  work  now  in  progress.  But 
that  work  and  the  appreciation  of  ita  intensity  and  its  range  by 
great  modem  scholars  sliow  how  thorough  and  how  soimd  were 
the  principles  that  Savigny  laid  down.  His  actual  work  was 
titanic,  but  it  is  plain  enough  (now  that  he  has  given  ua  the 
guiding  principle)  that  he  but  threw  open  an  almost  illimitable 
domain  of  investigation.  As  it  was  with  Newton  and  Darwm, 
so  was  it  with  Savigny. 

Sometimes  it  ha«  caused  wonder  that  a  man  of  such  vast 
inteilfittual  powers  should  have  devoted  to  law,  and  Roman  law, 
gifts  that  might  have  seemed  intended  for  mankind  ;  for  mankind, 
that  is,  in  some  practical  and  inunediate  way.  The  answer. 
however,  is  surely  not  far  to  seek.  Man  cannot  hve  by  bread 
alone ;  ajid  even  breadwinners  cast  their  bread  upon  the  waters 
that  it  may  return  after  many  days.  A  lawyer,  even  a  jurist, 
does  not  appeal  to  the  popular  mind.  To  be  a  Napoleon  does 
80  appeal.  Yet  probably  Napoleon's  greatest  work  was  one  that 
brought  Savigny,  so  far  as  intellect  clashes  with  intellect,  into 
direct  conflict  with  the  victor  of  Jena.  The  Code  Napol^n 
was  attacked  by  Savigny  with  a  vigour,  a  swiftness,  and  a  certi- 
tude worthy  of  the  great  captain  himself.  And  Savigny  s 
pungent  criticism  stands  to  this  day.  In  so  far  as  Napoleon's 
Code  ha«  sur\nvedand  permeated  Europe  it  has  tended  to  diminish 
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the  efficiency  of  law  aa  a  thing  that  grows  with  a  people  s  growth 
and  reacts  on  their  efficiency.  Napoleon's  successful  enemy, 
England,  strenuously  maintained  that  identical  system  of  legal 
development  advocated  by  Sa\igny,  with  the  result  that  we  are 
approaching  an  age  when  codification  slowly  becomes  possible 
in  the  sense  anticipated  by  the  jurist  of  Berlin.  This  illustration 
of  the  relation  of  a  jurist  to  daily  life  is  not  without  ite  value. 
The  jurist  is  greater  than  the  legislator.  His  function  is  bo  to 
lay  down  general  laws  of  juridical  development  that  nations  in 
the  course  of  remedial  legislation  may  have  a  guide  which  will 
show  them  how  to  adapt  that  legislation  to  the  needs  of  the 
people ;  how  to  evolve  it  from  a  living  legal  system  ;  and  how 
to  make  it  stage  by  stage  an  expression  of  the  life  of  the  people, 
and  at  the  same  time  a  guiding  force  that  will  lead  not  only 
individual  peoples  but  all  nations  to  adopt  ever  higher  standards 
of  conduct,  ever  closer  and  closer  approximations  to  the  divine 
laws  of  righteousness  and  equity  that  stand  like  Platonic  patterns 
towards  which  the  nations  turn  their  eyes.  If  this  is  the  function 
of  the  jurist,  then  he  stands  among  the  great  benefactors  of  the 
world,  and  few  will  doubt  that  Savigny,  whose  souJ  was  a  very 
pattern  of  clarity  and  charity,  will  remain  a  bright  particular 
star  as  we  move  farther  away  from  the  great  nineteenth  century 
and  watch  through  Time's  impartial  glass  the  fixed  .stars  that 
brood  over  it  and  by  which  we  guitlc  our  fate.  The  motto  of 
Savigny's  family,  Non  mihi,  sed  aliis,  had  had  a  real  meaning 
in  the  lives  of  his  ancesstors.  In  the  case  of  Savigny  himself 
the  words  reveal  his  character,  his  ideals  and  his  daily  task. 
One  of  the  very  greatest  of  the  juriöts,  he  saw  underlying  all  law 
the  law  of  love. 


RUDOLPH  VON  IHERING 

Rudolph  Von  Ihering  has  often  been  described  as  the  last  of 
the  Romanists.  Misleading  in  some  respects,  this  epithet  has 
much  truth  in  it.  His  works  Avere  so  much  concerned  with 
Roman  law/  he  propounded  bo  many  new  ideas  as  to  it, 
gave  80  many  answers  of  his  own  to  problems  in  Roman  law. 
that  I  >\'ish  that  the  task  of  describing  his  labours  and  estimating 
their  value  had  fallen  to  one  more  conversant  than  I  am  with  his 
special  subject. 

In  reading  his  books,  I  Iiave  felt  again  and  again  the  need  of 
that  clos<!  acquaintance  with  the  civil  law  which  comes  only  with 
long  study.  All  that  I  can  do  is  to  state  certain  facts  as  to  his 
lifn  and  a  few  general  conclu-sions  formed  in  studying  with  some^ 
care  Ihering's  writings. 

There  is  little  to  be  said  about  the  events  of  his  life  ;  they  were 
few  and  simple.  His  ^vas  the  ordinary  life  of  German  professors 
in  days  when  they  were  not  politicians,  and  the  pursuit  of  science 
was  an  end  in  itself.  Ihering  was  born  August  22,  1818.  at  Aurich 
in  East  Friesland.  He  whh  the  son  of  a  lawyer,  and  came  of  a 
legal  stock.  He  was  educated  at  Heidelberg,  Munich,  GÖttingen, 
and  Berlin.  In  1843  he  became  a  PriiMitdoceni  at  Berlin,  the  sub- 
ject upon  which  he  lectured  being  Roman  law.  In  1845  he  was 
called  to  Basle,  in  1846  to  Rostock,  in  1849  to  Kiel,  and  in  1852 
to  Giessen,  where  he  spent  some  sixteen  years  of  fruitful  activity. 
He  \ms  called  in  1868  to  Vieiuia  in  circumstances  honoiuTible  to 
him.  It  was  characteristic  of  the  man  that  he  left  Vienna,  with 
its  gaieties  and  distractions,  to  return  to  the  quiet  of  Göttingen 
in  1872,  and  there  he  remained,  declining  to  accept  hivitations 
to  go  to  Leipsic  and  Heidelberg.  At  GÖttingen  he  was  very  suc- 
cessful as  a  teacher.  His  clas.ses  were  large.  As  a  lecturer  he  had 
rare  gifts.  His  own  enthusiasm  for  law  he  communicated  to 
others. 

1  Puohta  died  in  1846;  BnuiB,  in  1880  ;  WiudwUeid.  in  1892. 
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He  once  stood  as  a  candidate  for  the  North  GJerman  Parlia- 
ment, but  was  not  elected.  He  spent  the  rest  of  his  days  at 
Göttingen,  leading  the  life  of  a  scholar,  but  not  of  a  recluse.  He 
was  an  excellent  musician,  a  true  lover  of  art,  an  enthusiastic 
gardener.  He  was  a  shrewd  judge  of  men,  as  well  as  of  the  best 
\^'ay  of  laying  dowTi  ^\^ne.  An  ardent  admirer — one  might  even 
saj'"  an  idolater — of  Bisnoiirck,  he  watched  with  interest  and  de- 
light the  unification  of  Grermany.  He  was  of  fiery  and  energetic 
temperament,  enjoying  life,  decided  in  his  gestm-es  and  de- 
meanour and  expressions,  and  in  defence  of  what  he  believed  right 
passionate  and  combative. 

Strongly  convinced  of  the  need  of  making  jurisprudence  prac- 
tical, ho  himself  had  little  experience  of  the  work  of  a  lawyer. 
But  when  Professor  at  Basle,  he  was  in  close  contact  with 
practising  la^vyer^  and  judges,  and  he  was  consulted  upon 
important  matters.  He  Iiad  an  attractive  personality.  His  in- 
fluence on  men  was  great.  One  characteristic  must  be  mentioned 
at  the  outset.  In  all  he  did,  or  said,  or  WTote,  there  was  vitality. 
He  wrote  much  about  the  past,  but  not  a  page  is  dead  matter.' 
One  of  his  pupils  and  admirers — and  all  his  pupils  were  admirers 
— says  of  him  :  "He  lives  and  thinks  in  the  present,  and  uith 
the  present  and  his  surroundingn.  His  intellectual  (character  has 
the  featiwes  of  his  own  time  as  had  none  of  his  contemporaries  or 
scarcely  anyone  since  Ulpian  and  Papinian.""  The  same  wTiter 
adds  :  **  Er  ist  der  Jurist  seines  Jahrhunderts  und  der  Zukunft." 
The  man  and  his  works,  as  his  friend  Merkel  remarks,  were  of  a 
piece.* 

He  has  been  called  the  last  of  the  Romanists,  but  Roman 
law  was  to  him  a  means  to  an  end.  His  motto  >v'a8  "Through 
Roman  law,  but  above  and  beyond  it."  He  insisted  that 
there  was  no  understanding  law  in  the  past  without  compre- 
hending the  present.*  In  his  eagerness  to  vivify  dead  matter 
he  often,  it  seems  to  me,  found  more  in  Roman  law  than 

<  "  Sie  lohrtcn  das  Rocht  aU  dio  aus  prnktisohcn  Zwrckcedankon  gcboivno 
Lebenaordnung  betrachten,  wolcho  den\  Ideal  der  Gerochtigkfit  naoh  dorn 
Mämö  der  Einsicht  und  Kraft  jcdos  Volke«  und  jodor  Zi-it  zustn-bt,  zupleich 
aber  als  das  feine  Kimel  wvrk,  wvlohes  durch  FomionBohönheit  und  sinnvolles 
Ineiimudorgifilen  der  Theilc  aniioht  "  (Prefaw  to  Kidrr  Festgabe). 

»  In  hia  preface  to  the  JaAr5üfAfr  (Crt-sanimelto  Äufpätze,  1.^36)  he  sap: 
"  Die  Aufgaue  der  Gegenwart  gegt-nülKT  drm  römischen  Recht  bestellt  abor 
nicht  blosä  im  conatruiren.  wovon  bisher  allein  die  Rede  war,  aondem  im 
doatruiron.'*  Matters  which  have  outhvcd  t  heir  day  can  hare  no  significanoe 
for  us. 

'  ScMrz  und  Ernat,  fourth  edition,  p.  365. 
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was  there.^     In  man}'  pages  he  appears  to  ht  pouring  new 
wine  into  old  bottles. 

Hie  influence  was  greats — ^great  as  a  teacher,  still  greater 
through  his  writings,  wJiich  had  a  circulation  larger  than  that 
of  any  other  Grerman  author  writing  upon  law.  He  was  endowed 
with  a  charm  of  style  rarely  possessed  by  lawyers.  It  has 
vivacit}^  and  dramatic  qualities,  though,  let  me  add,  it  is  rhetorical' 
and  difihise,  and  he  carries  to  excess  the  orator's  proclivity  to 
repetition.  Gifted  with  great  energy  and  force  of  character, 
he  has  exercised  a  profound  influence  in  the  face  of  much  opposi- 
tion from  jurists  of  his  own  country.  He  was  a  scholar  and  a 
jurist ;  but  he  aspired  also  to  be  a  philosopher,  and  he  is  best 
known  in  this  coimtry  by  his  works  which  deal  with  some  of  the 
fmidamental  questions  of  jurisprudence — for  example,  by  his 
Kampf  ums  Recht.  He  was  not  an  historian  in  one  sense  of  the 
term — that  is,  he  was  not  a  systematic  investigator  of  the  fact« 
of  any  one  period.  He  does  not  conform  to  the  canons  which  a 
mDdern  historian  as  a  rule  observes.  "The  real  interest  of  the 
present  counts  with  me  much  more  than  the  investigation  of 
the  past  '* :  the  mood  of  the  reformer  rather  than  that  of  the 
unbiassed  student  of  remote  times.  He  is  ingenious  and  pro- 
lific in  brilliant  conjectures  ;  but  he  is  also  fantastic,  putting 
little  restraint  on  his  ingenuity.  Writing  much  and  swiftly,  he 
naturally  fell  into  errors  of  which  his  critics  made  the  most.  For 
example,  he  ascribed  to  Antoninus  Pius  a  rescript  of  Cunicalla. 
But  he  had  rare  gifts  of  insight,  and  divination  exemplified  in  all 
his  works,  and  not  least  in  liLs  SchiUdmoment  im  rümisditn  Rechte 
in  which  he  seeks  to  show  that  criminal  law  is  the  kernel  of  law, 
and  that  the  history  of  law  shows  the  continuous  Verdrängung  or 
expulsion  of  criminal  law.  Jurist,  historian,  ethnologist,  philo- 
sopher— perhaps  I  ought  %o  add  humorist— he  had  a  singularly 
wide  range  of  interests  and  activity'. 

The  following  are  some  of  his  clxief  works  : 

1842.  DisserUitio  de  hsredUate  posstdetida, 

1844.  Ahhindlungen  aus  dem  römisch^i  Rechts. 

1847.  Civlirechtsfälk  ohne  Entschddungen. 

1857.  Jahrbucher  für  die  dogmalik  des  heiUigen  römischen  und 
denischen  Privalrechis — a  publication  which  he  founded  and 
edited,  and  to  w  hich  he  contributed  much. 

1852-1858.  Geist  des  römiachtn  ÄecÄte.— This  is  probably  the 
most  valuable  and  original  of  his  works.    It  abounds  in  esprit. 

>  Soo  Scherz  und  Ernest,  p.  108. 
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It  is  written  with  irarnenso  knowlpdgp.  It  is  fnll  of  original  ideas. 
It  vivifies  the  whole  Hubject.  T  know  no  book  upon  jurisprudence 
more  stimulating  or  suggestive.  It  was  not  weü  received  by  the 
majority  of  professors  of  Roman  law,  who  tliouglit  it  wa^  much 
too  daring  and  fantastic.*  In  a  lottor  to  a  friend  h«  says  :  **It 
is  now  more  than  clear  to  me  tliat  the  book  finds  no  favour  -wiih 
all  or  most  people  who  Iiave  got  a  position." 

The  book  appeured  almost  contemporaneously  with  Maine's 
Ancient  Law,  and  it  does  not  suffer  from  the  comparison.  But  it  is 
diffuse  ;  there  is  much  repetition  ;  there  is  no  clear  order  of  erposi* 
tion.  There  are  many  incursions  into  Bubjccts  somewhat  remote 
from  law.  Thus,  in  the  second  book,  title  2,  s.  39,  Ihering  treat« 
of  the  participation  of  the  Stat-e  in  the  property  of  the  individual 
and  the  social  effects  of  slavery.  He  wiites  often  in  the  spirit  of 
the  advocate.  One  side  is  presented  with  vividness  and  even 
passion  ;  the  other  is  almost  ignored.  I  might  refer  as  an  example 
to  his  eulogy  of  the  Roman  family  and  the  working  of  the  patria 
pote^tas,  and  his  blindneee  to  its  defects.  With  all  its  impei^ 
fections,  this  is  a  singidarly  original  work.  The  second  book, 
title  3,  dealing  with  jus  stricturn  and  the  formalism  of  ancient 
law,  is  a  storohooise  of  new  ideas.  So,  too,  are  the  remarks  on 
fictions  and  their  use. 

1867.  Das  Schuidmomeiit  im  römischen  Privatrechi. — A  singu- 
larly brilliant  study,  which  brings  out  the  fact  that  the  history 
of  pimishment  is  one  of  gradual  decay,  and  that  progress  con- 
sists in  a  restriction  of  its  province.  The  two  main  results  of 
the  author's  investigations  are — first,  ae  to  the  power  of  ideas 
silently  to  affect,  mould,  and  revivify  law  ;  secondly,  displacement 
of  punishment  as  an  element  in  law — "  wenn  die  Idee  des  Reehts 
wächst  sterben  die  Strafen  ab,  der  Aufwand  von  Strafmitteln 
steht  im  ungekehrten  Verhältniss  zu  der  Vollkommenlieit  der 
Rechtsordnung  und  der  Reife  der  Völker  "  (p.  67).^ 

1 868.  Üeher  deii  Örund  des  Besitzesschuizes. 

1870.  Die  Jurisprudenz  des  täglichen  Lebens. — A  collection  of 


Uoberflues  an  Phantaaie,"  "Man^iol  an  Methode,"  wero  some  of  the 
oritioiam.'i  of  hi»  oont«mporarieA. 

3  "  l>io  Of\sflhichto  der  Strafe  ist  ein  fortwfehrendofl  Absterben  dersetben. 
Der  Anfang  des  Recht«  ist  die  Uebermachtde«  StrafbcgriffB,  dun  Strafelement 
durohdrinstt  das  ganze  Recht.  alJe  Verhältnisse  deKst^lben  sind  mit  ihm  mehr 
oder  weniger  vorsetzt ;  der  Fort^chrift  de«  Reohtji  besteht  in  einer  fortpenetz- 
t«n  Kinonguiiu  doH  Gebiete  und  einer  fortgesetzten  Reinicun^  deH  BetrrifTK  der 
Strafe"  (p.  4).  It  i«  a  short,  history  of  the  principle  "Ohne  Schuld  koine 
"»nUohkeit "  (p.  20). 
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questions  or  cases  for  discussion,  which  has  been  translated  into 
Engliph  by  Professor  Goudy. 

1872,  Kampf  ums  Recht. — To  many  Ihcring  is  known  only  by 
this  broohuie — a  work  which  has  been  translated  into  oevenü 
languages,  and  has  passed  through  many  editions.  It  seeks  to 
prove  that  it  is  the  duty  of  the  citizen  to  assert  his  rights,  and 
that  law  triumphs  by  such  assertion.^  In  fighting  for  his  ngl  f-^ 
every  man  is  a  champion  of  the  law  in  the  interests  of  soci'.  i . 
This  clever  pamphlet  is  an  exaggeration — and,  as  such,  charac- 
teristic of  the  author— of  one  side  of  morality  and  law.  It  can- 
not be  regarded  as  a  scientific  study  of  great  value. 

1877-1883.  Der  Zweck  im  Recht. — ^This  is  the  most  ambitioas 
of  Ihcring's  works — the  one  by  which  he  would  have  desired  to 
be  judged — and  intended  by  him  to  embody  the  substance  of  his 
teaching.  He  had  closed  his  Oeist  des  römischen  ReeMs  by  a 
refutation  of  tJie  Hegelian  doctrine  that  the  essence  of  law  was 
the  expression  of  the  general  will.  Utility,  not  ^^ill,  was  it« 
essence.  Ulpian  had  said  as  much  :  "  Jus  privatum  quod  ad 
singulorum  utilitatem  spectat."  In  other  words,  right«  a 
interests  judicially  protected — an  idea  which  Diering  proceeds 
develop.  It  is  impossible  to  describe  adequatel}'  the  varied  con- 
tents of  the  two  volumes,  which,  full  of  ideas,  have  the  defect 
all  Ihering*8  works — great  diffuseness — and  which  range  o 
many  subjects  akin  to,  but  outside,  law.  The  motto  of  the  boo 
— **  the  telos  or  purpose  is  the  creator  of  all  law  " — indicates  the 
main  argument  of  the  book  *  At  the  outset  he  draws  a  distinc- 
tion between  cause  [cmtsa  efficiens,  Ursache)  operating  in  the 
physical  world  and  object  or  purpose  {causa  finalis,  Zweck) 
operating  on  the  >vill.  In  the  former  there  is  no  action  without 
a  cause  (Ursache) ;  in  the  latter  no  Wollen,  or,  what  is  the  same» 
no  act  without  a  purpose  (Ziveck)  (i.  5)  ;  or,  as  he  expresses  it, 
conduct  is  determined  not  by  a  "because,"  but  by  a  "for." 
Without  a  purpose  the  will  does  not  act.  Then  come  a  study  of 
human  aims  or  motives  {Systeftiatik  der  menschlichen  Zfcecke), 
which  fall  into  two  gre-at  groups — the  individual  and  tlie 
social  {die  des  Individuums  und  die  der  Oemeinschaft).  The 
egoistic  motives  for  social  action  are  two — rewanl  (Lohn 
its   large  sense  and  force  (Zivang).     The  social  motives 

^  "  Daa  Ziol  doe  Roohts  üt  der  Friodc.  das  Mittel  dazit.  dor  KAmpf .'*  '^ 
Iipben  des  RochtH  ist  Kiimpf.  t^in  Kampf  der  Völker,  der  Stoat  wait,  der  SVki 
dor  Ind\\'iduen."     **  In  Kiimplc  solbt  Du  dein  Recht  finden.'* 

^  *'  IVr  Zweck  ist  der  Schöpfer  dee  ganzen  Reckt«.'* 
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two  also — the  sense  of  duty  and  love.  Each  of  these  motives 
is  anal^'zed.  For  example,  in  c.  5  iä  an  analysis  of  the 
different  forms  of  force  {Zunng).  What  is  the  object  of  law  ? 
Iheriiig's  answer  is  not  unlike  tJiat  of  Austin  ;  its  esnence  is  force. 
"Ich  das  Rocht  inlialtlich  definire  als  die  Form  der  dmxjh  die 
Zwangsge\valt  des  Staates  beschafften  Sicherung  des  Lebens- 
bedingungen der  Gesellschaft."  In  other  words,  law  is  the 
securing  by  the  State  of  the  essential  conditions  of  soci  ty. 
The  meaas  of  attaining  such  conditions  are  extra-legal  {äusserer 
rechtliche),  the  mixed  legal  (gemischtrechdiche),  and  the  purely 
legal.  The  necessary  conditions  are  the  preservation  of  üfe,  its 
continuance,  work,  and  intercourse  of  mankind^  (i.  453). 

The  second  volume  deals  with  morals,  including  teleology 
(ii.  136)  and  the  theory  of  morals  (ii.  243).  The  lust  chapters 
are  devoted  to  a  study  of  courtesy  or  Höflkhkeit  (ii.  480) — cliap- 
ters  rich  in  acute  observations  respecting  mamiers,  dre^s,  sym- 
bolism, and  speech.  As  illustrative  of  the  wide  range  of  the 
inquiry,  it  may  be  mentioned  that  the  last  chapter  deals  with  the 
syntax  of  Höflichkeit  (i.  701)— for  example,  the  use  of  "thou  " 
and  "  du  " — and  is  full  of  dücriminating  and  original  observa- 
tions. In  the  field  of  philosophy  thering  was,  as  he  admits, 
somewhat  of  a  dilettante.  Contrasting  his  exposition  wit^  those 
of  tlio  best  writers  on  psychology  who  treat  of  the  will,  one  seea 
the  imperfections  of  Thering's  analysis.^  He  greatly  exaggerates 
the  part  of  the  conscitHis  causes  of  action.  He  forgets  the  large 
part  which  is  determined  by  accumulated  energy,  or  by  the  blind 
natural  impulses,  such  as  sexual  love,  fear  of  death,  etc.^  For 
Iliering,  law  is  the  protection  by  force  of  "  interests."  It  is  left 
siunewhat  uncertain  what  are  "  interests  "  or  what  species  of 
'^interests"  are  protected.  Obviously,  some  "interests."  and 
^mong  those  some  of  the  most  important — e.g.,  scientific  truth — 
not  so  protected. 

1 879.   VermischU  Schriften,  juristischen  Ivhalis. 

1881.  Gesammelte  Aufsätze, — ^The  thieo  vuhimes.  consisting  of 
reproductions  of  Ihering's  articles  in  the  Jahrbücher  des  heuiigen 
und  römisclhen  und  deutschen.  Prxvatrechls*  contain  an  interesting 
preface  to  the  periodical  in  which   lie  pleads  for   "a  receptive 

^"Selbsterhaltungstrieb.  Gosohloohtstrieb,  Enrorbst riob«  Bind  die  drei 
mächtigen  Bunde» go nessen  der  Geftdlaohaft."  elo.  (i.  453). 

^  E.g.y  Rain'f;  EmntionA  and  the.  Will,  fourth  edition,  p.  333  el  /ifiq. 

•^  Sw  \Vundt.  Phih^ophisrJte  StwiiM,  vi.  flS5 ;  ;iI»m  Wiiiult,  Logiie^  üi.  588  u 

•  A  periodical  which  ue  and  Von  Gerber  started  in  1857. 
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and  productive  jurisprudence/'  and  in  which  be  diBtinguiBhee 
between  higher  and  lower  juriaprudence,  the  former  concerned 
with  legal  conceptions  instead  of  legal  rules,  the  latter  construc- 
tivc  as  well  as  critical.  "  Die  höhere  Jurizpriidenz  ist  nicht  bloss 
Bildnerin  des  Stoffs,  sondern  auch  Schöpferin"  (i.  12).  The 
(H)llection  also  includes  articlc^s  on  risk  in  sale  contract«  {*''  Gefahr 
beim  Kaufoontract  "),  '*  culpa  in  contrahendo  oder  Schadenersatz 
bei  nichtigen  oder  nicht  zur  Perfection  gelangten  Verträgen,"  the 
limitation  on  property  in  land  in  the  interest  of  adjoining  pro- 
prietors ("zur  Lehre  von  don  Beschrankungen  dee  Grundeigen- 
thiimers  in  Interesse  der  Nachbarn  "). 

Daa  Trinkgeld  is  a  juridical  and  economic  stxidy  of  what  Ihering 
describes  as  a  form  of  begging — "eine  durch  die  Sitt^  oiganisirte 
Art  des  Bettelei  "  (p.  60) — a  habit  which  everyone  who  has  at 
heart  the  public  welfare  should  do  his  best  to  stop  (p.  52). 

188i5,  Scherz  und  Ernst  in  der  Jurisprudenz. — A  collection  of 
essays  and  articles«  or,  according  to  the  subtitle,  ^'  Confidential 
lititters  upon  Jurisprudence  of  the  Day  by  an  Unknown."  Iher- 
ing *s  conception  of  humour  may  not  be  to  the  taste  of  all,  but 
the  letters  are  full  of  excellent  sense.  They  enforce  with  emphasis 
and  ingenuity  the  need  of  close  relation  between  law  and  practice 
and  of  improvements  in  legal  education.  The  chapter  entitled 
"  Im  juristischen  Begriffshimmel :  Ein  Phantasiebild,"  is  a  satire 
or  humorous  sketch  which  Je-an  Paul  Richter  might  have  penned. 

1889.  Der  BesUzunÜe,  or  Possessory  IrUefUion. — One  of  the  many 
contributions  to  a  controversy  which  has  engaged  Gorman  jurists 
from  the  time  of  Nlebuhr  and  Savigny,  and  later  Bruno,  Pemice, 
Kuntze,  and  many  others. 

Ihering  published  in  1868  in  the  JdhrhtlcKer  für  Dogtnatik 
an  article,  "Ueber  den  Grund  des  Besitzschutzes."  In  1889 
appeared  his  mature  work,  Der  Besitzmüe,  zugleich  eine  Kritik 
der  herrschenden  juristischen  Methode.  It  was  one  of  the  many 
attempts  to  find  unity  in  the  rules  of  Roman  law  on  the 
subject  and  an  explanation  of  the  difference  between  possessio 
and  detenHo;  of  the  fact  that  possession,  as  distingxiisbed  from 
property,  was  protected  by  actions.  The  Roman  jurists  had 
said;  "Any  kind  of  possessor,  by  the  very  fact  that  he  is 
possessor,  has  more  right  than  one  who  does  not  possess.  ** 
Why  is  this  ?  Why  is  protection  given  not  only  in  the  case  of 
the  owner,  but  also  of  one  who  is  not  so,  and  who  knows  he 
is  not  so  ?    A  generally  accepted  answer  was  that  of  Savigny  : 
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the  poöi«;M8ioi)  wliich  ia  pn.)tet;U'<l  (Icpoiids  on  tlio  animu-ö  domini. 
The  violation  of  possession  is  a  violation  of  the  person.  For 
Ihering  possession  is  the  outwork  of  the  fortress  of  property. 
In  his  later  (1889)  treatment  of  the  subject.  Ihering  combats 
the  "will  theory  "  of  possesKion  in  its  many  forms.  Ho  set  up 
an  objective  theory,  and  he  concludes  that  possession  is  not  a 
mere  fact,  but  a  species  of  right. ^  Of  Ihering's  treatment  of  this 
subject  it  may  at  least  be  said  that  he  recognizes  more  clearly 
than  most  writers  the  historical  and,  so  to  speak,  accidental 
element«  and  origin  of  some  of  the  distinctions  in  Roman  law 
between  those  who  had  and  those  who  had  not  {wsseasory 
remedies  f  that  the  subject  was  not  discussed  in  a  purely  abstract 
fashion  ;  and  that  he  had  always  in  view  the  practical  effect  of 
the  rules  which  he  discusses.  He  did  not  attempt  to  devise  a 
"  Monstrum  Bogriff "  (to  quote  Feuerbach's  phrase)  which 
would  fit  all  uses  of  the  term  possession. 

1894.  His  posthumous  works,  VorgeschicMe  der  Indo-Euro'piier 
und  Enimckelungsgesdiichte  des  römischen  Rechts. — His  Vorge- 
schichte der  iryio- Europäer  grew  out  of  a  plan  for  the  history  of 
the  development  of  Roman  law.  The  first  book  was  to  deal  with 
the  early  times,  whieli  U'<1  him  to  a  (consideration  of  the  condition 
of  the  early  Aryan  people  and  their  law.  "  My  profession — that 
of  Roman  law — caimed  me  to  study  tlie  ancient  history  of  the 
European  nations.  I  desired  to  discover  clearly  how  the  Romans 
treated  their  legal  institutions,  which  they  had  derived  from  the 
original  nation — what  they  kept  and  what  they  altered  .  .  . "; 
and  so,  with  the  aid  of  philology,  he  endeavoured  to  spell  out 
the  laws,  customs,  and  organization  of  the  primitive  people,  the 
ancestors  of  the  Indo-Europeans.  The  Eniwickelungsgeschichlti 
was  unfinished.  The  draft  of  his  work,  edited  by  Ehrcnberg, 
contains  an  introduction  as  to  the  task  and  method  of  legal  his- 
tory, together  with  an  imfinished  part  relating  to  the  Roman 
family.  The  Einkittuig  also  contains  a  strong  protest  against 
the  theory  of  the  unconscious  growth  of  law  (p.  14)  afi  "reines 
Fhantaaiogebilde  "  (p.  27). 

To  understand  Ihering's  teaching,  we  must  know  his  time  and 
the  circumstances  in  which  he  wrote.     He  came  after  the  influ- 

1  For  a  clear  aoooontof  the  variouB  theories,  see  Qirard'a  Manuel  ßUmen- 
iaire  de  Droit  Rmnain,  Srd  od.,  p.  2Ö6. 

'  The  theory  of  the  canon  law  as  t-u  possession  wm  different  from  tliat  of 
the  Roman  law.  Soe  Pollock  and  Maitlanrl.  U.  41,  aad  as  t.o  modem  treat* 
ment  of  tlio  Hubjeot,  tho  .SrrM«  CivÜ  Code,  Articles  919  to  941. 
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euce  of  Hegeiianism  upon  Liw  had  roached  iU  height,  aud  at  the 
olose  of  a  period  when  (to  quote  his  own  words)  everyone  t^^ 
dared  to  question  Hegel's  decrees  was  looked  down  upon  with 
supreme  contempt.  He  desired  to  lay  a  philosophical  baiUB  for 
jurisprudence  ;  he  found  it  neither  in  Hegel  nor  in  Krause.  The 
purely  speculative  works  on  law  were  repugnant  t<i  him,  and  he 
covered  them  with  ridicule.^  Ihering  followed  a  succession  of 
eminent  jurists.  Puchta,  his  teacher,  had  died  in  1 846.  Savigny, 
who  influenced  him  profoundly,  lived  on  imtil  1861 ;  but  his  work 
had  boon  completed  long  before.  In  some  resi)ect«  a  continuer  of 
Savigny,  he  was  also  in  others  an  opponent.  He  always  spoke 
with  admiration  of  Savigny'H  serviees  t<^  jurisprudence,  not  so 
much  on  account  of  his  historical  researches  as  by  reason  of  hia 
reaction  against  the  conception  of  a  "natural "  immutable  law 
and  of  his  having  drawn  together  science  and  life  [A  nnäherxnig  der 
Wissenschaft  mid  des  Lebens).  Ihering  part^ni  company  with  the 
hi.storical  school  at  many  points.  It  tended  to  beget  a  kind  of 
fatalism,  to  estrange  law  from  present  life,  to  exaggerate  tiie 
national  element  and  ignore  the  universal.  He  did  not  believe 
that  law  was  merely  the  outcome  of  unconscious  forces,*  in  which 
the  efforts  of  individuals  counted  for  little.  He  said,  no  doubt 
truly,  that  "the  law  of  Nature  '*  of  the  "Aufklärung  **  period 
was  only  an  idealization  of  existing  conditions ;  but  he  also 
maintained  that  it  is  the  idea  of  universality  which  gives  the 
character  and  the  key  to  the  present  phase  of  law.  "  It  was  with 
a  correct  instinct  for  this  trend  and  drift  of  modern  law  that  the 
natural  law  school  proclaimed  its  doctrine  of  the  universality  of 
law  elevated  above  time  and  place  "  {Oeisi  des  römischen  Rechis, 
1,15).  He  had  no  liking  for  a  purely  territorial  or  national  develop- 
ment of  law.  "  The  life  of  a  nation  is  no  isolated  existence  side 
bv  side,  but,  like  that  of  individuals  in  a  State,  a  common  life,  a 
system  of  reciprocal  contact  and  influence,  peaceful  and  hostile, 
a  giving  and  taking,  borrowing  and  bestowing — in  short,  a  vaa 
business  of  exchange  that  ombnu'os  every  aide  of  human  exis 


■ 


ence 


»a 


1  Soe  \m  OBAav  in  Scherz  und  Ernst  on  "  Die  apekulAtive  Methode  in  der 
Jurispnidonz — rtuschko.  lABaallo/'  p.  17. 

3  Da«  Keoht  ist  koin  Ausfluss  oee  aaiv  im  dunklem  Dnog  sohafionden 
Reohtsgofühla,  jene»  iny«liBohen  Vorgangs,  wolohor  dorn  Reohtohutorücer 
jodor  u^it«rfi  üiiterfluohiing  nl>»ohneidon  und  omparcn  würde,  sondera  es  ist 
da»  Werk  motLBvliliober  Abeicht  und  Büreohuung.'^eto.  (Prefnoe  to  JaV6ficA«r, 

p.m 

3  See  Sehen  «nd  Enui,  fourtti  edition,  p.  341. 
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Not  leas  averse  was  he  to  the  "fanaticism  of  juristic  con- 
struction," which  *' infers  that  whatever  does  not  suit  it  is 
impoBsiblo,  and  whatever  does  is  necessary."  He  is  constantly 
protesting  against  the  excessive  importance  given  to  mere  logical 
expressions  of  law  and  the  absurclity  of  treating  jurisprudence 
as  if  it  were  a  sort  of  legal  mathematics.  He  had  a  cra\ing 
for  actuality  ;  he  could  not  abide  phantasies  severed  from  facts. 
It  was  characteristic  of  him  tliat  he  dismissed  the  brilliant  theories 
in  Lassalle 's  System  der  Erworbenen  Rechte,  with  the  remark  : 
"Speculation  begins  where  human  understanding  ceases.  To 
qualify  for  it  one  must  never  have  hatl  any  intelligence  or 
have  lost  it."^ 

Ihcring  had  obvious  defect«.  We  miss  in  him  the  precision  or 
conciseness  of  Dernburg,  He  had  not  the  rare  combination  of 
gifts  as  an  investigator  of  Momrasen.  He  was  widely  read  in 
some  directions,  but,  as  one  of  his  biographers  remarks,  his 
erudition  was  one-Hided.  Some  of  his  original  ideas  do  not 
bear  the  test  of  calm  examination  ;  they  seem  the  effusions 
of  a  brilliant  improviser  rather  than  the  results  of  a  careful 
balancing  of  evidence.  For  example,  he  mentions  the  circum- 
stance that  there  was  no  legal  profession  at  Rome  as  with 
us,  and  ho  launches  into  a  diatribe  against  honoraria  as  the 
cmBe  of  modern  jurisprudence.  Honoraria  are  the  sources  of 
frivolous  and  interminable  lawsuit«,  the  cause  of  the  existence  of 
jurists  devoid  of  taste,  without  love  of  their  art,  without  talents 
or  intelligence.  Money  soils  and  debases  their  profession.  The 
veteran  jurist  writes  in  the  same  strain  as  Ruskin  or  Tolstoy, 
and  yet  he  admits  that  honoraria  are  necessary.^  1  might  refer 
as  an  example  of  the  many  novel  ideas  which  he  threw  out, 
often  without  due  consideration,  to  his  theory  as  to  certain 
rights  not  belortging  to  or  residing  in  any  person.  It  was 
characteristic  of  this  impulsive  and  discursive  writer  that  he 
never  completed  his  two  chief  works.* 

Since  the  passing  of  the  Civil  Code  there  is  a  great  gidf  between 
jurists  such  as  Ihering,  whose  writings  were,  for  the  most  part, 
bnaed  upon  or  suggested  by  Roman  law,  and  the  present  genera- 
tion ;  but  he  who  would  dig  deep  and  know  the  foundations  of 
law  must  still  turn  to  Ihering. 

»  Scherz  und  Emut,  fourth  edition*  p.  34. 
'  Qeüt  dfA  römischen  R^rhU,  II.,  Fart  1,  tltlo  3,  o.  ii. 

^  Uia  thooryas  to  iiuHtakos  in  contracts  in  ombodied  in  the  German  Codo, 
Articloä  110,  120. 
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